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INTERNATIONAL  JOINT  COMMISSION. 


L\  THE  MATTER  OF  THE  APPLICATION  OF  THE  MW  YORK  &  ONTARIO 
POWER  CO.  FOR  APPROVAL  OF  THE  OBSTRUCTION  OF  THE  WATERS 
OF  THE  ST.  LAWRENCE  RIVER  AT  WADDINdTON,  NEW  YORK. 


Atlantic  City,  N.  J.,  August  12,  1918. 

The  coinmission  met  at  AtLintic  City,  J.,  MoncLiy,  August  12, 
191S.  all  the  members  being  present;  Mr.  Gardner  presiding. 

^Ir.  Tawney.  Gentlemen,  the  chairman  being  called  from  the  room: 
tempoi'arilv.  he  has  requested  me  to  preside  during  his  absence.  I 
Avish  to  state  at  the  outset  that  this  special  meeting  of  the  commis- 
sion, which  has  been  called  for  the  hearing  of  the  application  of  the 
Xew  Y'ork  c'c  Ontario  l*ower  C^o.  was  originally  called  to  meet  at 
Montreal,  that  being  in  the  vicinity  of  the  locus  in  quo,  but  owing  to 
the  ill-health  of  one  of  the  members  of  the  commission,  who  is  tem- 
porarily in  this  city  on  that  account,  and  his  inability  to  trav  el  to 
Montreal,  the  place  of  meeting  was  changed  to  Atlantic  City. 

The  purpose  of  the  session  is  for  the  consideration  of  the  applica- 
tion of  the  New  Y^ork  &  Ontario  Power  Co.  for  the  construction  of 
certain  works  in  the  St.  Lawrence  River  in  the  ^  icinity  of  Wadding- 
ton.  X.  Y. 

Followinof  the  usual  practice  of  the  commission,  the  first  thing  Ave 
will  do  will  be  to  have  the  secretaries  read  the  notice  calling  the 
meeting  and  then  enter  the  names  of  those  who  appear  as  representa- 
tives of  the  applicant  and  also  the  representatives  of  other  interests 
who  ajDpear  in  opposition  to  or  in  favor  of  the  application. 

(The  Secretaries  stated  that  notice  was  sent  to  the  press  and  in- 
terested parties  as  follows:) 

NOTICE. 

Notice  is  hereby  given  that  there  has  been  transmitted  to  and  filed  with  the 
International  Joint  Commission  by  the  Government  of  the  United  States,  the 
application  of  the  New  York  &  Ontario  Power  Co.,  a  corporation  orjianized  and 
existing  under  the  laws  of  the  State  of  New  York,  for  approval  of  its  plans  to 
reconstruct,  repair,  and  improve  its  dam,  hydraulic  structures,  and  water- 
power  property  at  '\Vaddinj?ton-on-the-St.  Lawrence,  N.  Y.,  on  the  St.  Lawrence 
River,  the  said  St.  Lawrence  River  being  boundary  waters  within  the  meaning 
of  the  treaty  between  the  United  States  and  Great  Britain  of  January  11,  1909. 
All  persons  interested  in  the  above  application  are  entitled  to  be  heard  with, 
respect  thereto  b<-fore  the  conniiission. 

Whitehead  Kluttz,  Washington,  D.  C, 
La  WHENCE  J.  Burpee,  Ottawa,  Canada, 
Secretaries,  International  Joint  Commission. 

The  State  Department,  Washington,  D.  C. 

The  War  Department,  Washington,  D.  C. 

The  State  of  New  York. 

John  C.  Crapser.  Massena,  N.  Y. 

Sir  William  Hearst,  Premier  of  Ontario. 
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Sir  Joseph  Pope,  under  sef-n^tary  of  sttite  for  external  alfairs  of  Canada, 
Ottawa. 

Mr.  Alexander  Johnston,  deputy  minister  of  marine,  Ottawa. 
Mr.  A.  AV.  Campbell,  deputy  minister  of  railways  and  canals,  Ottawa. 
Mr.  James  B.  Hunter,  deputy  minister  of  public  works,  Ottawa. 
Mr.  Frank  H.  Keefer,  K.  C,  counsel  for  the  Dominion  of  Canada,  Ottawa. 
Mr.  James  White,  assistant  chairman.  Commission  of  Conservation,  Ottawa. 
Sir  Adam  Beck,  chairman,  Hydro-Electric  Power  Commission  of  Ontario, 
Toronto. 

Mr.  Francis  King,  counsel  for  the  Dominion  Marine  Association,  Kingston, 
Canada. 

Canada  Gazette. 

Morrisburg  Leader. 

The  Ogdensburg  Advance. 

The  following  appearances  were  announced: 

Mr.  Frank  H.  Keefer,  K.  C,  of  Ottawa,  counsel  for  the  Dommion 
of  Canada. 

Mr.  W.  J.  Stewart,  of  Ottawa,  chief  hydrographer  of  the  Dominion 
of  Canada. 

Mr.  Thomas  Spratt  and  Mr.  George  E.  Van  Kennen,  of  Ogdens- 
burg, N.  Y.,  counsel  for  the  New  York  &  Ontario  Power  Co. 

Mr.  W.  S.  Connolly,  Hamilton,  Ontario,  president  of  the  New 
York  &  Ontario  Power  Co. 

Mr.  Francis  King,  of  Kingston,  Ontario,  counsel  for  the  Dominion 
Marine  Association. 

Mr.  Arthur  V.  White,  Toronto,  representing  the  commission  of 
conservation  of  Canada. 

Mr.  Tawney.  Gentlemen,  we  are  ready  to  proceed  now  with  the 
hearing.  Mr.  Van  Kennen,  w^e  will  hear  you  first. 

Mr.  Van  Kennen.  Mr.  Chairman,  I  assume  that  it  Avill  be  proper 
for  me  to  give  you  a  brief  history  of  this  application  and  of  the  con- 
ditions and  circumstances  leading  up  to  it. 

This  is  an  application  for  the  approval  of  plans  to  reconstruct, 
repair,  and  improve  a  dam  across  one  part  of  the  St.  Lawrence  Kiver 
at  a  place  known  in  our  section  as  Waddington  on  the  St.  Lawrence. 
At  that  place  in  the  St.  Lawrence  Eiver  there  is  an  island  which  is 
now  known  as  Ogden  Island,  and  that  will  be  the  term  used  generally 
during  the  time  we  are  presenting  this  matter  to  you.  That  island  is 
about  3^  miles  in  length  and  it  divides  the  river  into  two  channels ; 
one  we  call  the  North  Channel  and  the  other  the  Little  Eiver,  which 
is  the  South  Channel,  the  North  Channel,  of  course,  being  that 
channel  of  the  river  lying  between  the  United  States  and  Canada, 
the  Little  Eiver  being  wholly  within  the  United  States,  and  the 
island  itself  being  wholly  within  the  United  States. 

The  North  Channel  we  shall  call  the  main  channel  of  the  river, 
because  it  is  through  this  main  channel  that  all  navigation  at  the 
present  time  passes,  so  far  as  river  navigation  is  concerned.  On  the 
northerly  bank  of  the  river  there  is  a  canal  which  has  been  con- 
structed by  the  Canadian  Government  in,  I  will  say,  about  the  year 
1850,  which  is  used  for  all  upstream  navigation,  as  I  understand  it, 
and  particularly  freight  navigation. 

Mr.  Powell.  It  is  known  as  what  ? 

Mr.  Van  Kennen.  Well,  we  call  it  the  Morrisburg  Canal.  That 
is  named  for  the  little  town  across  from  Waddington. 
Mr.  Powell.  How  far  is  that  from  Cornwall  ? 
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Mr.  Van  Kexxex.  I  should  say,  ofi'hand,  something  like  20  miles. 
Tliis  upstream  navigation,  as  I  understand  it,  is  confined  absolutely 
to  light-draft  boats.  I  think  the  Richelieu  boats  go  upstream  there 
drawing  7  or  S  or  9  feet  of  water  in  the  North  Channel.  In  the 
downstream  traffic  a  great  deal  of  our  commerce  goes  through  the 
northern  channel  between  Ogden  Island  and  the  Canadian  shore. 
They  do  not  use,  in  other  words,  the  canal  for  downstream  traffic. 
They  use  it  almost  entirely  for  upstream  traffic. 

Xow,  so  far  as  the  Little  River  is  concerned,  there  is,  as  I  have 
stated  before,  no  navigation  of  any  kind.  That  is  absolutely  in  the 
United  States,  at  the  present  time  at  least. 

Mr.  MiGXAULT.  The  Little  RiA'er  is  at  the  present  time  blocked  by 
an  old  dam,  is  it  not  i 

Mr.  Vax  Kexxex.  Yes.  sir;  I  am  coming  to  that  in  a  moment. 
Prior  to  the  year  1808  that  contiguous  territory,  including  Ogden 
Island  and  all  of  the  land  on  the  South  Shore,  was  owned  b}^  men 
by  the  name  of  Ogden  and  Waddington.  They  were  the  riparian 
owners  on  either  side  of  what  is  known  as  the  Little  River,  and  as 
riparian  owners  they  constructed  a  dam  across  the  branch  of  the 
Little  River.  If  you  will  refer  to  plate  1,  you  will  see  that  the  dam 
is  marked  "A.'* 

Mr.  Po\\t:ll.  What  do  you  say  is  the  law  of  New  York  State  as 
respects  the  bed  of  the  stream  there  ? 

Mr.  Vax  Kexxex.  The  bed  of  the  stream  belongs  to  the  State  of 
New  York. 

^Ir.  Powell.  Not  to  the  riparian  proprietors  ? 

Mr.  Vax  Kexxex.  No.  sir;  I  do  not  claim  that.  I  am  coming  to 
that  point,  however,  in  a  moment.  I  take  it  that  that  is  a  fair  state- 
ment of  the  law.  Our  law  is  not  entirely  settled  or  very  clear  upon 
that  question,  but  I  believe  that  the  courts  will  decide — if  they  have 
not  already  decided — that  the  bed  of  an  international  stream  of  this 
character  rests  in  the  State  of  New  York. 

Mr.  ^IiGXAULT.  Do  you  make  a  distinction  betw^een  an  interna- 
tional and  a  national  stream? 

Mr.  Vax  Kexxex.  I  make  a  distinction  between  an  international 
stream  and  what  I  call  a  navigable  stream  in  law. 

^fr.  MiGXAULT.  Would  you  say  that  the  bed  of  the  Hudson  belongs 
to  the  State  of  New  York,  for  instance? 

Mr.  Vax  Kexxex.  It  does,  but  not  by  virtue  of  wdiat  I  am  say- 
ing that  it  is  an  international  stream,  but,  as  I  understand  it,  it  be- 
longs to  it  by  virtue  of  the  fact  that  the  grants  came  from  the  old 
Dutch  grants.  Now,  to  illustrate  that  a  little  further,  if  you  care 
to  have  me  speak  of  it,  we  have  other  streams  in  the  State  of  New 
York.  We  Avill  take  the  Grasse  River,  which  has  been  spoken  of, 
and  which  is  a  stream  not  quite  of  the  magnitude  of  the  Hudson, 
but  largely  so.  It  is  navigable  in  stretches.  The  bed  of  that  stream 
belongs  to  the  riparian  owner.  The  bed  of  the  Hudson  and  the  bed 
of  the  Moliawk  ijoth  belong  to  the  State  of  New  York,  but  not  for 
the  same  reason.  As  a  matter  of  fact,  in  the  Mohawk  the  grants  to 
the  adjacent  lands  excluded  the  river. 

Mr.  MiGNAi  LT,  In  (jther  woi'ds,  have  you  or  have  you  not  in  the 
State  of  New  York  a  comiiion-law  doctrine  as  to  the  i)ed  of  streams 
ixdonging  to  the  riparian  owners? 
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Mr.  Van  Kennen.  I  will  say  we  do  have  that  common  law.  The 
common  law  prevails  in  the  State  of  New  York  largely,  I  will  say. 
The  common-law^  rule  does  not  prevail  in  the  Mohawk.  It  does  not 
prevail  in  the  Hudson.  The  common-law  rule,  as  I  understand  it, 
does  not  prevail  in  this  particular  case. 

Mr.  PowEix.  We  understand  what  you  mean,  although  I  do  not 
just  approve  of  your  statement  of  it.  Inasmuch  as  the  bed  of  the 
stream  of  the  riparian  lands  belonged  originally  to  the  Crown,  the 
Crown  could  have  parted  with  the  whole  or  with  a  portion  of  it; 
and,  as  a  matter  of  fact,  the  State  or  Crown  only  parted  with  that 
l^ortion  down  to  the  bank. 

Mr.  Van  Ivennen.  However,  I  am  y/dj'mg  this,  that  these  men 
vvere  the  riparian  owners,  as  a  matter  of  fact,  and  acting  upon  thei' 
rights  as  riparian  owners,  they  constructed  the  dam. 

Mr.  MiGNAuLT.  They  v^ould  require  a  little  more,  ac?ording  to  your 
statement.  They  would  require  the  permission  of  the  State  of  New 
York. 

Mr.  A^AN  Kennen.  That  is  what  they  did  get  subsequently.  But 
even  at  that,  even  in  streams  where  the  bed  of  the  stream  is  in  the 
State,  the  law^  of  the  State  of  New  York  will  yet  permit  a  riparian 
owner  to  use  the  water  for  useful  purposes,  provided  it  does  not  in- 
terfere with  navigation.  Almost  all  of  the  v/ater  power  laws  of  the 
State  of  New  York,  if  I  understand  it  correctly,  are  based  upon  that 
construction,  and  almost  all  the  rights  of  water-power  owners  on 
many  of  the  streams  of  the  State  of  New  York  are  based  upon  legis- 
lation permitting  them  to  canalize  those  streams  in  order  to  permit 
them  to  take  care  of  navigation.  However,  they  built  this  acting 
npon  their  understanding  that  they  had  the  right  to  do  it,  and  if  they 
did  not  interfere  with  navigation,  I  think  the  law  would  give  them 
that  right.  But  in  the  year  1808  the  Legislature  of  the  State  of  New 
York  passed  an  act  canalizing  the  stream,  as  I  will  call  it,  and  per- 
haps I  might  read  a  portion  of  that  act. 

Mr.  MiGNAULT.  You  have  not  put  in  a  copy  of  that  act,  have  you  ? 

Mr.  Van  Kennen.  No ;  but  I  will  put  it  in.  These  are  the  powers 
that  were  given  to  Waddington  and  his  associates : 

To  construct  a  canal,  lock  and  clam,  or  dams,  in  addition  to  tlie  dam  already 
constructed ; 

showing  that  at  that  time  there  was  a  dam  there — 

for  the  purpose  of  making  a  complete  navigable  communication  in  said  Little 
River,  they  and  their  heirs  and  assigns  may  take  water  *  *  within  any 
lock,  dam,  dike,  or  other  improvement  made  by  them ;  and  make  use  of  the  same, 
either  on  their  sole  account  or  in  connection  with  any  person  or  persons  for 
mills  or  other  works  for  which  the  use  of  water  is  necessary  which  may  be 
erected  or  constructed  by  them,  or  to  grant,  bargain,  sell  or  otherwise  to  dispose 
of  the  use  of  the  said  water  to  any  person  or  persons  for  any  lawful  purpose,  and 
the  moneys,  rents  and  profits,  resulting  therefrom,  to  take  and  receive  for  their 
own  use  and  benefit  in  addition  to  the  tolls  and  profits  hereinafter  mentioned 
And  allowed  to  be  taken. 

As  I  say,  that  was  a  canalizing  act  in  our  State  authorizing  them 
to  maintain  their  dam  at  that  point  by  providing  for  a  lock  in  order 
that  navigation  service  may  not  be  hindered.  And  then  it  authorized 
these  people  to  receive  tolls.  Then  they  went  on  a  little  further  and 
the  duration  at  that  time  of  this  grant  was  made  Y5  years. 
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In  tlie  year  1S!2G  they  passed  a  confirmatory  act  ^Yitll  respect  to 
this  particuhir  -water  power,  in  which  they  granted  to  Ogxlen, 
who  had  then  acquired  all  the  riparian  interests  on  both  sides,  the 
lands  situate  below  the  dam  susceptible  of  improvement  to  the  navig- 
able water  thereof.  At  that  place  at  that  time  the  stream  was  not 
navigable  in  fact.  That  is,  I  mean  before  the  dam  was  constructed, 
and  there  was  a  shelf  of  rock,  1  will  call  it,  lying  below  the  dams 
upon  which  the  mills  were  subsequently  plat  ed  and  from  which  they 
took  their  water  power. 

Xow,  in  connection  with  that  and  in  that' same  act  they  made  use 
of  this  same  langmige: 

That  nothing:  contained  herein  shall  operate  to  prevent  tlie  people  of  this 
State,  at  the  expiration  of  the  term  of  75  years  from  the  said  1st  day  of  April, 
ISOS.  to  alter  and  resnlate  the  tolls  on  hoats  passing  said  locks,  as  they  in  their 
discretion  may  deem  proper:  And  in'ovided  further,  That  notliin.u-  in  this  act 
contained  shall  he  taken  to  prevent  or  in  any  manner  to  hinder  the  State  from 
takirii:  the  said  hranch  of  river  of  St.  Lawrence,  below  the  said  dam,  and  water 
for  the  use  of  any  naviirahle  canal  or  canals  which  may  be  constructed  by  the 
State,  or  by  virtue  or  in  pursuance  of  any  act  of  the  legislature  of  the  State. 

In  other  words,  they  merely  reserA  ed  the  right  to  regulate  the  tolls 
after  the  expiration  of  the  75  years  grant  under  the  previous  act 
and  also  to  take  water  for  their  own  purposes. 

Mr.  !MiGNAULT.  Is  it  vour  contention  that  the  grant  was  rendered 
perpetual  by  the  act  of  1826? 

Mr.  Van  Kexn'ex.  That  is  my  position.  We  got  it  from  the  two 
acts  of  the  legislature. 

Mr.  MiGNAULT.  It  was  first  a  right  granted  for  75  years,  and  your 
argument  is  that  the  confirmatory  act  by  reserving  merely  the  right 
to  regulate  tolls  continued  the  original  grant  practically  forever? 

Mr.  Van  Kenxen.  That  is  what  I  say,  in  perpetuity.  So  far  as 
that  argimient  is  concerned  it  is  precisely  upon  the  argument  that 
vou  make.    But  we  think  we  have  a  further  right  beside  that. 

Mr.  M1GNA0.T.  I  would  not  acquiesce  in  that  immediately  without 
some  further  argument. 

Mr.  Van  Ken n en.  I  wanted  to  say  that  in  addition  to  that  they 
had  the  dam  there;  they  had  had  it  before  the  act.  It  was  not  by 
virtue  of  the  act,  but  they  had  it  prior  to  the  act,  and  they  had  it  for 
over  100  years.  We  have  had  it,  as  I  say,  continuously.  This  first 
act  of  1808  canalizing  this  stream  

Mr.  Powell.  I  would  like  to  understand  the  significance  of  what 
you  say  about  this  time.  Are  you  going  to  depend  upon  a  statute 
limitation,  so  to  speak? 

Mr.  Van  Kennen.  We  have  a  perfect  right  to  rely  upon  it. 

Mr.  Powell.  You  are  going  to  do  that? 

Mr.  Van  Kennen.  I  do  not  think  I  am  driven  to  that  alone,  but 
I  say  we  can  rely  ujoon  it.  Now,  as  I  say,  the  act  of  1808,  canalizing 
this  stream,  authorized  the  construction  of  a  lock  for  transportation 
purposes,  and  that  condition  was  met  by  the  then  owners.  A  lock 
was  built  at  this  time  and  boats  for  several  years  after  that  made  use 
(jf  what  we  call  the  Little  River  for  all  navigation  of  the  St.  Law- 
rence River.  There  was  no  naA'igation  in  the  North  Channel  at  this 
time  for  the  simple  reason  that  it  was  several  years  after  that  before 
the  canal  was  built  by  the  Canadian  Government.  I  am  speaking 
now.  of  course,  of  upstream  navigation.    They  not  only  did  that,  but 
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this  company  went  further ;  they  made  use  of  the  waterpower.  They 
built  the  mills  and  built  a  canal  from  the  reservoir  above  the  dam 
laterally  along  the  Little  River,  and  a  great  many  manufacturing  in- 
terests were  built  up  at  that  place  and  were  in  operation  for  a  great 
many  years. 

Mr.  Gardner.  Is  that  the  canal  built  on  the  main  shore? 

Mr.  Van  Kennen.  It  is  on  the  main  shore,  and  they  drew  the  water 
from  this  canal  for  the  mills  that  were  then  in  operation.  Many 
years  ago  there  were  more  than  there  are  at  present,  because  they 
were  using  it  for  milling  purposes  and  for  lumber  and  shingle  manu- 
facture, and  paper,  and  so  forth.  At  one  time  there  was  a  very  thriv- 
ing little  village.  The  power  is  now  being  used  for  electric  lights. 
They  have  a  plant  of  that  kind  and  three  or  four  very  small  indus- 
tries are  still  taking  their  water. 

Mr.  Gardner.  Has  the  lock  in  the  old  dam  been  continued  ? 

Mr.  Van  Kennen.  It  was  continued  until  approximately  1850, 
when  the  Canadian  canal  was  built,  and  then  it  fell  into  disuse.  I 
think  the  true  history  of  it  is  that  it  broke  out  at  one  time  and  was 
never  replaced. 

Mr.  Mignaitlt.  What  is  the  present  condition?  Is  the  old  lock 
still  there? 

Mr.  Van  Kennen.  We  have  pictures  of  a  part  of  the  old  lock. 
The  old  lock  was  taken  out  in  a  freshet  along  about  the  fifties,  and  I 
do  not  think  it  was  ever  replaced.  All  the  traffic  went  upstream  into 
the  Morrisburg  Canal. 

Now,  gentlemen,  the  applicant  here  has  acquired,  as  I  understand 
it,  all  the  riparian  rights  and  interest  of  these  early  owners.  There 
is  no  question,  so  far  as  I  know,  in  regard  to  that. 

Mr.  MiGNAULT.  Will  you  please  state  your  chain  of  title?  Mr. 
Crapser  has  raised  a  question  of  title  here. 

Mr.  Tawney.  Are  you  prepared  to  present  a  prima  facie  case  of 
title? 

Mr.  Van  Kennen.  Yes;  I  think  so.  On  the  canal  there  are  one 
or  two  little  water-power  rights  that  we  have  not  yet  acquired.  I 
am  not  raising  that  question  at  this  time.  I  think  Mr.  Crapser  and 
one  or  two  other  gentlemen  have  some  slight  interest  on  this  canal. 
I  suppose  we  are  expecting  to  acquire  all  of  it,  but  we  have  substan- 
tially all  of  the  water-powxr  rights,  and  we  acquired  them  by  means 
of  conveyance  directly  from  Ogden  and  his  successors. 

Mr.  Powell.  They  were  the  original  grantees? 

Mr.  Van  Kennen.  Yes. 

Mr.  Powell.  Have  you  descriptions  of  those  grants  ? 

Mr.  Van  Kennen.  We  will  have  them  presented  to  you.  This 
company,  as  I  say,  is  a  public- service  corporation.  It  was  regularly 
incorporated. 

Mr.  MiGNAULT.  In  what  year  ? 

Mr.  Van  Kennen.  In  1906  or  1908.  I  have  the  copy  of  the 
articles  of  incorporation. 

Mr.  MiGNAULT.  Before  that  who  owned  the  water  power? 

Mr.  Van  Kennen.  Various  people  claimed  ownership  by  virtue  of 
sales  being  miade  by,  Ave  will  say,  the  Ogdens  and  their  successors  in 
title,  and  these  were  all  purchased  and  finally  consolidated  into  this 
company,  with  the  exception  of  one  or  two  that  we  are  about  to 
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take  up.  But  tlie  point  I  am  ^retting  at  is  this:  This  company  is  a 
public-service  corporation,  and  in  our  State  we  have  what  is  known 
as  a  public-service  law.  Before  such  a  company  could  be  formed  we 
had  to  apply  at  that  time  to  the  gas  and  electricity  commission, 
which  was  a  connnission  of  the  State  of  New  York  created  by  statute 
that  regulated  and  controlled  public-service  commissions,  and  par- 
ticularly applications  with  respect  to  the  development  of  power. 
The  powers  and  duties  of  the  gas  and  electricity  commission  were 
subsequently  carried  over  into  our  public-service  law,  and  it  is  now 
our  public-service  commission  that  has  control.  We  were  required 
under  the  law  to  make  an  application,  and  we  did  make  an  appli- 
cation to  the  commission  of  gas  and  electricity.  We  were  granted 
authority  to  exercise  our  rights  as  a  company,  and  Ave  were  also 
granted  authoritv  at  that  time  to  incorporate  for  the  amount  of 
5^2.000,000  of  stock  and  also  $:2,000,000  in  bonds. 

Subsequently,  we  had  to  make  a  further  application  to  this  com- 
mission for  authority  to  purchase  the  property,  which  Ave  did,  and  it 
was  under  the  authority  and  direction  of  the  public  service  commis- 
sion that  we  jjurcliased  this  property  and  paid  at  the  time  $150,000 
of  the  stock  of  this  compauA'  and  $150,000  of  the  bonds  of  this  com- 
pany. That  Avas  to  acquire  all  of  the  Avater-power  properties  and 
riglus.  including  the  water  rights  and  also  all  the  physical  property 
and  lands  that  we  owned  at  that  time  under  these  various  grants  and 
landb  that  had  been  acquired  and  purchased  from  time  to  time. 
Since  that  time,  of  course,  we  have  been  operating  there,  but  only 
in  a  very  small  way.  We  have  maintained  all  this  time  a  staff  of 
resident  engineers.  Unfortunately,  one  of  our  resident  engineers  is 
sick  with  typhoid  fever,  and  can  not  be  here.  But  from  that  time 
they  have  nuide  studies  of  the  situation  with  reference  to  the  pro- 
posed development  of  electrical  plant  at  that  place,  and  our  applica- 
tion ir-  a  result  of  our  studies  with  respect  to  that  matter.  At  this 
time  the  dam,  of  course,  has  become  out  of  repair,  and  it  must  be 
repaired  because  it  would  be  Avorthless,  so  far  as  poAver  purposes  are 
concerned. 

AVe  expect  to  show — and  this  is  where  our  engineers'  studies  have 
come  in — what  we  think  were  our  rights,  and  assert  them  as  our 
rights,  to  the  natural  floAv  of  the  Little  River. 

Dam  B  on  the  map  is  the  old  dam,  and  the  dam  that  is  now  there 
our  engineers  have  suggested  that  if  we  can  get  permission  it  wotild 
be  a  feasible  thing  to  put  it  down,  I  think,  about  1,000  feet,  where  it 
is  marked  on  the  map  "A."  The  reason  for  that  is  that  we  get  a 
trifle  better  head,  and  also,  as  I  understand  it,  the  expense  will  be 
less,  because  that  is  about  the  place  where  the  rock  shelves  off  and 
where  the  deep  Avater  begins  in  the  Little  RiA^er,  Where  dams  B 
and  A  are  noAv  is  rock  formation,  and  there  Avere  very  swift  rapids 
there  in  the  early  days.  Of  course,  the  dam  now  protects  it.  The 
rock  is  practically  at  the  surface  of  the  Avater.  The  tailrace  runs 
around  the  curve  next  to  the  island  at  the  present  time.  We  are  ask- 
ing permission  to  move  that  doAvn  a  few  feet;  I  do  not  just  recall 
liow  many  feet ;  but  let  us  say  300  or  400  feet. 

Mr.  Mi(; -VAULT.  You  Avant  to*  move  it  from  B  to  xl? 

Mr.  Van  Kennen.  Yes,  sir.  If  you  Avill  go  upstream  from  B  you 
Avill  see  C.   That  is  a  bridge.   Of  course,  that  is  an  artificial  ol)stritc- 
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tion  in  Little  River  at  that  place,  put  in  by  the  later  owners  of 
Ogden  Island  for  the  purpose  of  getting  across,  but  it  was  put  in 
with  the  understanding,  as  our  title  deeds  will  show,  that  it  would 
be  removed  at  any  time  that  they  might  want  it  removed  for  hydrau- 
lic purposes. 

Mr.  MiGNAuLT.  Is  that  bridge  owned  by  private  parties  ? 

Mr.  Van  Kennen.  Yes;  I  think  so.  It  is  now  owned  by  the 
Crapsers.  They  own  the  island.  We  hold  the  title  to  that  bridge. 
That  is  to  say,  we  can  remove  it. 

Mr.  MiGNAULT.  You  say  the  bridge  belongs  to  the  Crapsers  ? 

Mr.  Van  Kennen.  I  think  the  predecessors  put  it  in  with  our 
consent. 

Mr.  MiGNAuLT.  Have  you  any  agreement  giving  you  the  right  to 
remove  it? 

Mr.  Van  Kennen.  Yes,  sir. 

Mr.  MiGNAULT.  Are  there  any  settlers  living  on  Ogden  Island? 
Mr.  Van  Kennen.  Ogden  Island  is  owned  by  one  man  now,  or  by 
one  estate,  as  I  understand  it. 

Mr.  MiGNAULT.  But  do  any  people  live  there  ? 
Mr.  Van  Kennen.  Yes,  sir. 

Mr.  MiGNAULT.  Have  they  any  other  way  of  crossing  the  Little 
River  except  by  that  bridge  ? 

Mr.  Van  Kennen.  No,  sir.  Our  provision  is  that  we  are  to  fur- 
nish a  way.  We  have  taken  care  of  their  rights  by  agreement.  We 
are  asking  to  have  those  artificial  obstructions  removed,  of  course. 

Mr.  Tawney.  By  "  artificial  obstructions  "  you  refer  to  bridge  C  ? 

Mr.  Van  Kennen.  To  bridge  C ;  yes,  sir. 

Mr.  Tawney.  If  you  have  an  agreement  under  which  you  can 
remove  it,  what  is  the  necessity  for  that  ? 

Mr.  Van  Kennen.  All  of  this  matter  is  before  your  commission, 
of  course.  If  we  remove  that  bridge,  naturally  there  will  be  more 
water  flowing  down  through  the  Little  River,  and  consequently  less 
flowing  down  through  the  north  channel. 

Mr.  Tawney.  What  is  the  length  of  that  bridge  ? 

Mr.  Van  Kennen.  I  should  say,  offhand,  it  might  be  10  rods  at 
that  place. 

Mr.  Tawney.  How  many  piers  are  there  in  the  river  ? 

Mr.  Van  Kennen.  It  is  a  rock  fill  with  the  exception  of  two  cuts 
in  it.  Possibly  you  could  see  that  a  little  better  if  you  look  at  the 
photograph. 

Mr.  Gardner.  How  far  is  that  bridge  from  where  that  Little 
River  is  diverted  ? 

Mr.  Van  Kennen.  Do  you  mean  from  the  entrance  of  the  Little 
River  down  to  the  bridge  ? 

Mr.  Gardner.  Yes,  sir. 

Mr.  Van  Kennen.  If  I  were  going  to  estimate  it,  I  would  say  a 
mile  and  a  half.  Of  course,  there  are  other  artificial  obstructions  in 
the  channel.  For  instance,  ice-thrown  bowlders  that  we  find  in  the 
channel  at  various  places.  We  are  asking  for  the  right  to  remove 
those  artificial  obstructions.  We  are  asking  further,  with  reference 
to  the  Little  River,  the  right  to  make  a  certain  amount  of  excavation 
in  that  river  so  we  can  use  the  natural  flow  of  that  stream  to  the 
highest  degree  of  commercial  efficiency.  Now,  I  think  I  will  explain 
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that  a  little  further  by  saying,  if  I  understand  it  correctly,  that  in 
order  that  Tre  may  maintain  our  head  at  that  dam,  which  is  approxi- 
mately 12  feet,  Tve  must  have  the  water  coming  through  the  dam 
steadily,  so  that  when  it  passes  through  the  wheels  there  will  not  be 
a  lowering  of  the  head.  That  will  require  some  excavation  in  this 
channel.  With  respect  to  what  I  am  speaking  of  here,  if  you  will 
notice  we  have  made  plate  Xo.  2,  which  shows  what  we  claim  to  be 
tlie  natural  flow  of  that  stream  to  which  we  believe  we  are  entitled 
under  the  law,  and  all  we  are  asking  with  respect  to  that  is  the  right 
to  make  such  excavations  as  will  enable  us  to  use  the  natural  flow 
efficiently.  That  is  all  there  is  to  that  part  of  our  application. 

^Ir.  Tawney.  Eight  there,  if  you  will  pardon  me.  In  making 
these  excavations  that  you  speak  of  will  you,  to  any  appreciable 
extent,  lower  the  level  of  the  north  channel  of  the  river? 

Mr.  Van  Kennex.  If  we  take  out  of  the  Little  River  the  natural 
flow  of  that  stream,  we  will  lower  the  north  channel  to  a  degree.  We 
will  use  the  water,  and  more  of  it  will  go  down  through  the  Little 
Eiver. 

Mr.  Tawxev.  Would  the  commission  have  anything  to  do  with  the 
approval  or  disapproval  of  the  excavation  unless  it  affected  the  level 
of  the  river  ?   That  is  what  I  am  getting  at. 

^Ir.  Vax  Kexxex.  I  take  it  that  3^ou  would  have  something  to  do 
with  it.  We  are  not  using  the  stream  now  because  of  these  artificial 
obstructions.  We  are  not  using  what  we  are  entitled  to,  and  that  is 
the  natural  flow  of  the  stream. 

^Ir.  ^IiGXAULT.  I  suppose  3^our  suggestion  is  that  putting  in  the 
dam  altered  the  natural  condition  of  things,  and  I  think  it  did.  It 
probably  raised  the  level  of  the  river  higher  than  it  was  previously. 
If  the  dam  be  demolished  

Mr.  Vax  Kexxex.  Then  there  would  be  a  great  deal  more  water 
through  there.  That  would  have  the  effect  of  lowering  the  water  in 
the  North  Channel.  I  am  now  speaking  about  the  natural  flow  of  the 
Little  River.  We  are  asking  that  we  be  given  permission  to  remove 
such  artificial  obstructions  in  the  Little  River  and  also  make  excava- 
tions in  the  Little  River,  so  that  we  can  use  what  we  claim  we  are 
entitled  to  legally  at  the  highest  degree  of  efficiency. 

^Mr.  Gardxer.  Are  there  any  considerable  number  of  those  ob- 
structions? 

Mr.  Vax  Kexxex.  I  should  say  that  almost  every  year  it  changes. 
The  River  St.  Lawrence  is  an  icebound  river,  as  has  been  fully  ex- 
plained here  this  afternoon,  and  it  is  nothing  uncommon  for  the  ice 
to  take  down  bowlders,  and,  of  course,  they  drop  wherever  they  hap- 
pen to  be  when  the  ice  grip  loosens.  Several  of  these  bowlders  have 
been  dropped  at  the  entrance  of  Little  River.  When  we  speak  about 
removing  obstructions,  of  course,  we  expect  to  take  those  out.  Natu- 
rally, silt  has  gathered  in  there,  as  it  would  in  any  mill  pond,  and  we 
expect  to  take  that  out.  I  want  the  commission  to  understand  per- 
fectly what  we  are  asking  for,  because  we  think  we  are  asking  for 
only  what  are  our  rights  on  that  point.  We  are  not  asking  any 
favors  upon  this  proposition,  namely,  that  we  think  we  are  entitled 
under  our  right,  first,  as  riparian  owners;  second,  under  the  statute; 
and,  third,  by  prescripti\  e  right,  if  you  please,  to  the  natural  flow  of 
that  stream  tor  power  purposes.   All  we  ask  with  reference  to  that 
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is  to  be  permitted  to  use  that  particular  flow  to  the  highest  degree 
of  efficiency,  and  our  plate  2  shows  what  the  natural  flow  of  the 
stream  is.  Of  course,  it  is  evident  that  the  higher  the  water  is  in 
the  main  river  the  greater  would  be  the  discharge  in  the  Little  Kiver. 
Consequently,  it  is  based  upon  the  elevation  of  the  river  itself;  or, 
if  you  put  it  another  way,  the  natural  flow  of  the  Little  River  is 
based  entirely  upon  the  discharge  of  the  main  river.  If  it  is  250,000 
second-feet  in  the  main  river,  we  have  so  many  thousand  feet  that 
would  naturally  flow  down  the  Little  River.  If  it  is  300,000  second- 
feet,  we  have  more.  But,  generally  speaking,  the  natural  flow  of  the 
Little  River  is  approximately  10  per  cent  of  the  discharge  of  the 
main  river. 

Mr.  MiGNAULT.  What  do  you  understand  by  the  natural  flow  of  the 
Little  River  ?   Is  it  the  natural  flow  under  present  conditions  ? 

Mr.  Van  Kennen.  No;  I  understand  it  to  be  as  nature  would  have 
made  it. 

Mr.  MiGNAULT.  You  will  observe  that  the  condition  of  nature  was 
changed  when  the  dam  was  put  in. 
Mr.  Van  Kennen.  Yes,  sir. 

Mr.  MiGNAULT.  And  you  suggest  if  you  take  out  the  dam  and  re- 
move all  obstacles,  like  the  bowlders,  you  are  not  doing  any  more 
than  exercising  your  rights  ? 

Mr.  Van  Kennen.  That  is  what  I  think. 

Mr.  MiGNAULT.  Do  you  go  any  further;  do  you  propose  to  dredge 
so  as  to  deepen  the  channel? 
Mr.  Van  Ej:nnen.  Yes,  sir. 

Mr.  MiGNAULT.  And  in  doing  so  you  take  more  than  the  natural 
flow? 

Mr.  Van  Kennen.  No,  sir ;  we  do  not  ask  to  take  any  more. 

Mr.  MiGNAULT.  No;  but  you  would,  as  a  matter  of  fact,  if  you 
deepen  the  channel. 

Mr.  Van  Kennen.  If  we  deepen  the  channel  we  could  take  more, 
but  we  are  not  asking  to  take  any  more  in  that  part  of  our  applica- 
tion. 

Mr.  MiGNAULT.  But,  as  a  matter  of  fact,  you  would  take  more? 

Mr.  Van  Kennen.  Perhaps  I  do  not  quite  understand  you,  but  this 
is  the  point  that  I  want  to  impress  upon  you :  I  take  it  that  we  are  en- 
titled legally  and  under  the  present  conditions  to  the  use  of  the 
natural  flow  of  the  Little  River  for  power  purposes.  We  are  seeking 
to  determine  what  that  natural  flow  would  be  when  the  river  dis- 
charges its  various  amounts  of  water.  Now,  the  question  comes,  if  I 
understand  you,  are  you  seeking  to  excavate  anything  in  the  channel 
of  that  river  in  order  to  use  that  natural  floAv  ? 

Mr.  MiGNAULT.  I  asked  you  if  you  are  going  to  do  more  than  re- 
move the  bridge  and  these  bowlders,  or  do  you  propose  to  excavate 
to  deepen  the  channel  ? 

Mr.  Van  Kennen.  We  do  propose  to  excavate ;  yes,  sir. 

Mr.  Gardner.  Assuming  that  the  statement  is  correct  that  under 
natural  conditions  10  per  cent  of  the  total  flow  goes  down  through 
Little  River,  under  your  proposed  improvement  you  still  have  in 
mind  that  you  are  going  to  take  that  10  per  cent  that  would  naturally 
go  through  and  no  more? 
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Mr.  Van  Kennen.  That  is  my  position  now  at  this  point  of  my 
discussion. 

Mr.  Taavney.  If  you  Avill  permit  me,  I  do  not  think  you  are  re- 
quired at  this  time  to  support  the  allegations  of  your  application  by 
argument,  but  to  state  the  facts  which  you  propose  to  offer  in  support 
of  your  allegations  and  leave  the  discussion  until  the  evidence  has 
been  pi-esented. 

Mr.  Van  Kennen~.  I  do  not  want  to  discuss  the  evidence,  but  I  do 
want  to  make  clear  what  our  application  is,  and  I  say  that  so  far  as 
that  is  concerned  we  ask  merely  to  make  such  excavation  as  will  give 
us  the  natural  flow  of  the  stream  to  which  we  think  we  are  entitled  as 
matter  of  law  and  leave  it  at  the  highest  degree  of  efficiency. 

Mr.  Tawney.  And  you  are  prepared  to  prove  what  the  natural 
flow  would  be  ( 

Mr.  Van  Kennen.  Yes,  sir. 

Mr.  PowEix.  Suppose  that  these  bowlders  are  brought  down  by  the 
ice.   There  is  nothing  artificial  about  that;  that  is  nature. 

Mr.  Van  Kennen.  I  suppose  that  is  a  natural  condition. 

Mr.  Powell.  Then,  would  not  the  condition  of  the  river,  when  it 
was  choked  to  a  certain  extent  by  these  bowlders,  be  a  natural  condi- 
tion, an.d  would  not  the  flow  under  those  circumstances  be  the  nat- 
ural flow  of  the  river  ^ 

Mr.  Van  Kennen.  That  gets  into  a  question  of  law  which  it  is  a 
little  dithcult  to  discuss  at  this  point;  but  if  a  man  has  a  right  to 
maintain  a  dam,  he  has  a  right  to  keep  his  mill  pond  clear;  and  if  a 
bowlder  falls  into  his  mill  pond  he  has  a  right  to  take  it  out;  other- 
wise, the  channel  might  be  filled  up  and  the  small  stream  cease  to 
exist. 

Now.  a^ide  from  what  I  claim  is  our  right  to  the  natural  flow  of 
this  stream  and  to  the  right  to  use  it  to  the  highest  degree  of  effi- 
ciency, we  are  asking  something  further ;  but  I  wanted  to  get  the  two 
clearly  before  you.  At  D  you  will  find  an  embankment  or  a  rock 
fill  extending  from  Ogden  Island  to  Canada  Island,  as  shown  on 
plate  1.  That  is  a  proposed  rock  fill.  At  that  point  the  water  is  very 
-hallow.  You  can  see  the  current  as  it  comes  down  the  North  Chan- 
nel is  divided  b}^  Canada  Island,  and  part  of  it  goes  between  Canada 
Island  and  Ogden  Island,  but  the  larger  part  of  it  by  far  goes  north 
b}'  Canada  Island. 

Mr.  MiGNAULT.  Where  do  the  boats  navigate? 

Mr.  Van  Kennen.  North  of  Canada  Island.  That  water  there  is 
-  ery  shallow.  There  is  no  navigable  channel  there  for  what  we  call 
•anal-size  boats. 

Mr.  MiGNAULT.  Between  Ogden  Island  and  Canada  Island  ? 

Mr.  Vax  Kennen.  Y^es,  sir.  No  boats  go  down  there  unless  it 
might  be  a  rowboat  or  a  motor  boat  drawing  a  foot  or  2  feet  of  water. 
Tliere  is  no  navigation  between  Canada  Island  and  Ogden  Island. 

^Ir.  MiGNAULT.  Y^our  plan  does  not  show  the  depths? 

Mr.  Van  Kennen.  No,  sir;  but  we  will  offer  proof  as  to  that.  We 
are  proposing  to  make  a  fill  at  this  point  [indicating  on  the  map] 
between  those  two  places.  That  will  have  two  effects.  It  will  lower 
our  tailrace  a  little,  thereby  benefiting  us' to  a  certain  extent;  and  it 
will  have  the  effect  of  raising  the  water  in  the  North  Channel.  One 
of  the  great  effects  which  we  claim  for  it  is  this,  that  there  is  a  very 
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severe  side  draft  betAveen  Canada  Island  and  Ogden  Island,  and  it 
is  very  difficult  to  manage  the  boats  and  tows.  That  is  the  graveyard 
of  the  St.  Lawrence  at  that  point.  The  swift  current  drawing  from 
the  main  channel  in  between  these  two  islands  in  the  shallow  water 
has  been  the  destruction  of  many  of  our  tugs  and  tows  and  barges. 

Mr.  Powell.  That  is,  the  current  carries  the  vessels  onto  the  shoal  'i 

Mr.  Van  Kennen.  Yes,  sir. 

Mr.  MiGNAULT.  I  suppose  it  would  have  the  effect  of  increasing  the 
velocity  of  the  current  between  Ogden  Island  and  the  north  shore  ? 

Mr.  Van  Kennen.  Undoubtedly  it  would  increase  it  some.  But  we 
believe  and  expect  to  show  that  it  will  be  a  benefit  to  navigation.  It 
certainly  will  do  away  with  the  menace  of  that  swift  side  current, 
which,  as  I  say,  has  piled  up  many  a  boat  in  the  navigation  of  the 
river  at  that  point,  and  which  I  think  we  are  prepared  to  show  by 
practical  navigators  that  that  is  one  of  the  very  bad  spots.  The 
effect  of  that  fill  being  put  in  there  will  be  to  raise  the  water  in  the 
main  channel  and  it  will  overcome,  as  we  claim,  the  lowering  of  the 
water  in  the  North  Channel  by  taking  additional  water  through  the 
Little  Kiver.  In  other  words,  it  is  in  the  nature  of  compensation 
works.  We  believe  that  the  Governments  could  easily  afford  in  the 
interest  of  navigation  to  do  that  at  their  expense. 

Mr.  Glenn.  Would  it  not  injure  navigation  to  Clark  Island? 

Mr.  Van  Kennen.  Well,  there  is  no  navigation  down  through 
there.  A  motor  boat  drawing  2  feet  of  water  might  get  by.  There  is 
no  objection,  so  far  as  the  people  owning  Clark  Island  are  concerned. 

Mr.  Powell.  About  how  much  is  it  anticipated  to  raise  the  water 
between  Canada  Island  and  the  mainland? 

Mr.  Van  Kennen.  Of  course,  I  take  it  that  as  an  engineering  prop- 
osition at  different  stages  of  the  water  there  would  be  a  difference; 
but  I  will  state  that  it  would  compensate,  and  the  engineers  will 
show  how  much. 

I  might  say  to  you,  to  be  perfectly  frank,  that  about  midway  from 
the  point  up  here  [indicating  on  map]  down  to  Canada  Island  there 
is  the  shallowest  part  of  that  North  Channel. 

Mr.  Glenn.  Can  you  give  it  in  feet?  At  the  intake  how  much 
would  it  be  lessened  ? 

Mr.  Van  Kennen.  By  the  diversion  of  all  w^e  are  asking? 

Mr.  Glenn.  Yes,  sir.   How  much  would  it  lessen  it  ? 

Mr.  Lea.  At  the  very  most  it  would  be  a  little  over  18  inches. 

Mr.  Van  Kennen.  As  I  say,  at  about  midway  down  that  side  there 
is  the  shallowest  part  of  the  river.  The  boats  draw  14  feet  in  the 
canal.  That  is  the  canal  draft  at  that  point.  When  the  water  is  14 
feet  over  the  sill  at  the  entrance,  or  approximately  that,  there  is  a 
little  better  than  12  feet  over  the  shallowest  part.  That  is  as  near  as 
I  can  give  it  to  you  without  consulting  some  other  figures.  We  claim 
that  the  backwater  effect  of  building  this  fill  here  will  at  the  point 
that  we  are  speaking  about,  the  shallow  point,  compensate  for  that, 
and  our  engineers  will  show  it. 

Mr.  Tawney.  You  are  prepared  to  show  that  it  will  raise  the  level 
of  the  water  on  that  side  to  the  advantage  of  navigation  ? 

Mr.  Van  Kennen.  Yes,  sir. 

Mr.  MiGNAULT.  What  is  the  length  of  Ogden  Island  ? 
Mr.  Van  Kennen.  Three  and  a  half  miles. 
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Mr.  !MiGXAVLT.  AAliatever  additional  water  jou  take  out  you  will 
take  out  at  the  head  of  Ogden  Island  i 
Mr.  Vax  Kexxen.  Yes.  sir. 

Mr.  MiGNAi  LT.  Do  YOU  claim  that  the  obstruction  of  this  embank- 
ment at  point  D  will  compensate  for  any  decreased  leYel  at  the  head? 

Mr.  Vax  Kexxex.  Not  quite.  I  do  claim  that  it  will  compensate 
for  any  lowerino-  of  the  water  OYor  that  point  on  the  riYer.  The 
euirineers  will  say  that  the  baclvY'ater  will  extend  aboYe  the  lock. 

I  just  want  to  make  one  further  statement  with  regard  to  that. 
At  E — that  is,  the  lock  entrance — we  pro]DOse  to  put  in  a  submerged 
weir  to  raise  the  water  at  that  place  sufficiently  to  compensate  for 
any  additional  water  that  is  taken  out  of  the  Little  RiYer.  That, 
generally  speaking,  is  our  plan.  If  you  will  notice  at  E,  we  are 
speaking  there  of  a  submerged  weir,  which,  of  course,  is  not  intended 
to  interfere  with  navigation:  but  it  will  furnish  a  sufficient  amoimt 
so  as  to  maintain  the  level  at  the  entrance  of  Lock  24.  Generally 
speaking,  that  is  our  project  and  Ydiat  Y'e  are  going  to  offer  testimony 
about.  I  am  sorry  to  say  that  owing  to  the  illness  of  one  of  our  wit- 
nesses we  may  have  to  defer  a  part  of  the  testimony,  but  we  will  do 
the  best  we  can. 

Mr.  Tawxey.  Did  I  understand  you  to  say  that  you  did  not,  on 
account  of  the  illness  of  one  of  your  engineers,  expect  to  conclude  the 
testimony  at  this  hearing? 

^Ir.  Vax  Kexx^ex.  Perhaps  we  can.  There  may  be  certain  data 
that  we  may  have  to  have ;  but  I  do  not  know  how  it  Avill  turn. 

Mr.  Powell.  We  ought  to  see  the  locus  in  quo  up  there. 

'Mr.  Vax  Kexxex.  You  ought  to  see  it. 

^Ir.  Tawxey.  We  should  see  it  after  the  testimony  is  in,  because 
we  can  understand  it  better  then.  Gentlemen,  we  will  now  take  a 
recess  until  10  o'clock  to-morrow  morning. 

(The  commission  thereupon  recessed  until  Tuesday  morning,  Aug. 
13.  1918.  at  10  o'clock.) 


Tuesday,  August  13,  1918. 

At  the  expiration  of  the  recess,  the  commission  reconvened  at  10 
o'clock  a.  m.:  all  the  members  being  present,  Mr.  Gardner  presiding. 

Mr.  Gardxer.  Are  you  ready  to  proceed,  Mr.  Van  Kennen  ? 

Mr.  Vax  Kexxex.  Yes,  sir.  I  am  going  to  make  the  suggestion 
that  inasmuch  as  some  of  the  representatives  of  the  Dominion  of 
Canada  and  also  of  the  Marine  Association  of  the  Dominion  are 
present,  perhaps  if  they  state  their  point  of  view  now  it  might  nar- 
row the  issues  a  little  in  this  matter. 

^Ir.  Gardxer.  Is  it  your  desire  that  the}^  be  heard  now? 

^fr.  Vax  Kexxex.  I  thought  perhaps  in  the  interest  of  expedit- 
ing it  it  might  be  Avell.  I  have  read  the  responses  and  I  understand 
them.  I  did  not  know  but  what  they  might  have  something  to  say 
in  l  egard  to  the  matter. 

Mr.  MiGNAULT.  I  think  you  had  better  proceed.  The  other  parties 
in  int'^-rr'^t  \vil]  make  their  statements  before  they  begin  to  offer  their 
testimony.   That  is  the  usual  way. 
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W.  S.  Connolly,  produced  as  a  witness  for  aiid^  on  behalf  of 
the  applicant,  after  being  first  duly  sworn,  was  examined  and  testi- 
fied as  follows : 

Mr.  Van  Kennen.  I  thought  perhaps  we  ought  to  put  in  some- 
thing with  reference  to  the  title  to  this  property  and  something  with 
reference  to  the  organization  of  this  company,  showing  that  it  is  a 
bona  fide  public  service  corporation.  Unfortunately,  I  have  not  had 
time  to  have  some  of  the  title  deeds  certified,  but  I  will  put  them  in 
and  have  them  certified  afterwards,  with  the  permission  of  the  com- 
mission. 

Mr.  MiGNAULT.  The  rule  is  that  two  duplicate  originals  of  each 
exhibit  should  be  put  in,  but  I  presume  it  would  be  difficult  to  do 
that.  You  could  put  in  copies  or  if  you  can  put  in  duplicate  orig- 
inals, it  w^ill  be  in  order. 

Mr.  Van  Kennen.  I  can  do  that  but  not  to-day. 
Mr.  Tawney.  You  may  submit  them  later  for  the  record.  Are 
these  title  papers  that  you  propose  to  submit  from  the  original  grant 


Mr.  Van  Kennen.  Yes,  sir.  I  propose  to  submit  them — I  can  not 
submit  all  of  them  this  morning — ^but  I  will  submit  an  abstract  of 
title  from  the  first  grant  from  the  State  of  New  York  to  the  present 
time,  showing  the  title  in  this  company  of  all  these  water-power 
properties  and  rights. 

Mr.  Tawney.  Which  would  at  least  make  a  prima  facie  case  of 


Mr.  Van  Kennen.  Yes,  sir. 

Mr.  Tawney.  Mr.  King — I  do  not  see  Mr.  Keefer  here — does  the 
Dominion  Marine  Association  question  the  title  of  the  applicant  to 
the  property  that  is  affected  here  ? 

Mr.  King.  I  can  not  speak  for  Mr.  Keefer,  but  for  myself  I  ques- 
tion very  definitel}^  a  certain  statement  made  yesterday  as  to  the  title, 
and  as  to  the  expiration  of  the  title  at  the  termination  of  75  years. 
I  do  not  think  the  statutes  were  fully  quoted. 

^Ir.  Tawney.  That  is  a  matter  for  argument. 

Mr.  King.  Well,  the  statutes  speak  for  themselves. 

Mr.  Van  Kennen.  I  expect  to  put  the  statutes  in  so  that  the  com- 
mission will  have  the  benefit  of  them.  I  do  not  know  that  it  will  be 
necessary  to  put  the  statutes  in,  but  inasmuch  as  this  is  a  Federal 
matter  and  it  is  a  State  statute  we  will  have  it  all  before  you. 

Mr.  Connolly,  you  are  the  president  of  the  New  York  &  Ontario 
Power  Co.? 

Mr.  Connolly.  I  am. 

Mr.  V AN  Kennen.  Do  you  remember  the  date  when  that  company 
was  incorporated? 

Mr.  Connolly.  It  was  incorporated  in  1906. 

Mr.  Van  Kennen.  Generally  speaking,  what  was  the  purpose  of 
the  incorporation? 

Mr.  Connolly.  It  was  the  formation  of  a  company  to  develop  the 
Waddington  water  power  and  sell  and  distribute  electricity. 

Mr.  Van  Kennen.  How  long  have  you  been  connected  with  that 
company  ? 

Mr.  Connolly.  Since  1909. 


title? 
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^Ir.  ^'A^:  Ken N EN.  How  long  have  you  been  president  of  the  com- 
pany 

Mr.  Connolly.  Since  1911. 

Mr.  A\\N  Kennen.  And  the  directors  of  the  company,  would  you 
name  them  and  give  their  addresses  t 

Mr.  Connolly.  ]Mr.  James  Thompson,  Hamilton,  Ontario;  James 
A.  Thompson.  Hamilton,  Ontario — those  are  father  and  son;  James 
G.  Allan.  Hamilton.  Ontario:  F.  W.  (Tates,  Hamilton,  Ontario; 
James  T.  Lockenby.  Hamilton,  Ontario;  Adam  Zimmerman,  Hamil- 
ton. Ontario:  James  AVilson,  Ferguson,  Ontario;  and  David  J.  Crich- 
ton.  Ogdensburg,  X.  Y. 

Mr.  Van  Kennen.  1  wish  to  oU'er  in  evidence  a  certified  copy  of 
the  articles  of  incorporation  of  this  company,  bearing  date  the  11th 
day  of  Aprih  1900.  and  certified  as  of  record  in  our  county  clerk's 
ottice. 

(The  paper  just  oU'ered  in  evidence  was  marked  ''Applicant's  Ex- 
hibit A-1.'') 

Mr.  \\\N  Kennen.  I  have  a  copy  of  that  here  which  I  will  offer 
with  it.  if  the  commissic^n  desires  it  that  way,  or  I  will  have  another 
certified  copy  of  this  filed  with  the  conmiission. 

Mr.  MiGNAULT.  So  far  as  you  can,  file  duplicate  certified  copies. 

Mr.  Van  Kennen.  It  is  not  a  certified  copy,  but  it  is  a  true  copy. 
Now.  an  application  was  subsequenth^  made  in  the  year  1909  to  the 
commission  of  gas  and  electricity  for  authority  to  transact  business 
in  tlie  State  of  Xew  York? 

Mr.  Connolly.  Yes. 

Mr.  Van  Kennen.  This  was  the  decree  that  was  made  upon  that 
application,  which  I  offer  in  evidence.  We  were  obliged  to  apply  to 
this  connnission  before  we  had  authority  to  transact  business. 

(The  paper  was  marked  "Applicant's  Exhibit  A-2.") 

Mr.  Van  Kennen.  After  the  order  of  the  commission  of  gas  and 
•dectricity.  did  the  company  begin  the  transaction  of  business  by  the 
acquisition  of  tlie  property  ? 

Sir.  Connolly.  Yes ;  they  purchased  the  property. 

Mr.  Van  Kennen.  Can  you  state  the  purchase  price  of  that  prop- 
erty that  was  authorized  by  the  gas  and  electricity  commission  ? 

Mr.  Connolly.  The  company  was  authorized  to  pay  for  it  by  the 
issuance  of  $150,000  of  paid-up  stock  and  $150,000  of  5  per  cent 
bonds.  Both  stock  mucI  bonds  were  issued  under  the  authority  of  the 
commission  and  a  price  was  set  at  which  they  could  be  sold. 

Mr.  Gardner.  What  year  was  that? 

Mr.  Connolly.  1907. 

^Ir.  MiGNAULT.  Was  the  stock  issued  in  exchange  for  these  rights 
that  you  purchased? 

Mr.  Connolly.  Yes,  sir;  with  the  titles;  both  the  stocks  and  bonds 
were  given. 

Mr.  Powell.  You  liad  authority  for  the  corporation  to  do  that? 

Mr.  Connolly.  Yes;  the  whole  matter  was  gone  over  by  the  public- 
ervice  commission,  and  gone  over  in  that  wa}^ 

Mr.  Van  Kennen.  Now,  I  want  to  offer  the  deeds  to  the  property. 
I  here  are  three  of  them,  of  which,  unfortunately,  I  have  no  coj)ies. 
rhe  first  deed  is  one  from  J.  Wesley  Allison  to  the  New  York  & 
Ontario  Power  Co..  bearing  date  the  lOtli  day  of  July,  1907,  and 
11376:^—10  2 


18      OBSTRUCTION  OF  ST.  LAWRENCE  RIVER  AT  WADDINGTON,  N.  Y. 


recorded  in  the  office  of  the  clerk  of  the  county  of  St.  Lawrence  on 

the  13th  day  of  July,  1907. 

(The  deed  was  marked  "Applicant's  Exhibit  A-3.") 

We  have  another  deed  here  from  J.  Wesley  Allison  to  the  ^^ew 

York  &  Ontario  Power  Co.,  bearing  date  the  10th  day  of  July,  1907, 

and  recorded  on  the  I3th  day  of  July,  1907. 

(This  deed  was  marked  "Applicant's  Exhibit  A-4.") 

I  also  offer  a  deed  from  J.  Wesley  Allison  to  the  New  York  & 

Ontario  Power  Co.,  bearing  date  the  15th  day  of  September,  1910, 

and  recorded  in  the  office  of  the  clerk  of  the  county  of  St.  Lawrence 

on  the  26th  day  of  November,  1910. 
(Marked  "Applicant's  Exhibit  A-5.") 

Mr.  MiGNAULT.  Was  Mr.  Allison  one  of  3^our  incorporators  ? 
Mr.  Van  Kennen.  No  ;  I  think  not. 

Mr.  Connolly.  He  is  not  associated  with  the  company  at  all. 

Mr.  Van  Kennen.  He  was  not  an  incorporator.  The  title  to  the 
company  was  merely  taken  through  him. 

Mr.  MiGNAULT.  Are  you  going  to  trace  the  title  back  from  Mr. 
Allison  ? 

Mr.  Van  Kennen.  I  am  going  to  trace  the  title  back  by  introduc- 
ing an  abstract  of  title  from  the  beginning  to  the  present  time,  which, 
of  course,  would  cover  some  of  it. 

I  offer  in  evidence  a  deed  from  John  Porteous  to  Walter  S.  Con- 
nolly, the  president  of  this  company,  bearing  date  the  23d  day  of 
November,  1912,  and  recorded  in  the  office  of  the  clerk  of  the  county 
of  St.  Lawrence  on  the  12th  day  of  December,  1912. 

(The  deed  just  above  offered  in  evidence  was  marked  "Applicant's 
Exhibit  A-6.'') 

Mr.  Connolly  says  this  title  was  never  formally  passed  to  the  com- 
pany, but  he  holds  it  in  trust  for  the  company. 

Here  is  another  deed,  from  Mr.  Allison  to  Walter  S.  Connolly, 
to  what  is  known  as  a  part  of  the  water  foreside  property,  bearing 
date  the  26th  day  of  March,  1912,  and  unrecorded  up  to  the  present 
time. 

(This  deed  was  marked  "Applicant's  Exhibit  A-7.") 
Mr.  Van  Kennen.  Mr.  Connolly,  you  also  hold  that  as  trustee  for 
the  company  ? 

Mr.  Connolly.  Yes. 

Mr.  Van  Kennen.  I  offer  in  evidence  a  deed  dated  the  28th  day 
of  July,  1911,  from  J.  Wesley  Allison  to  the  New  York  &  Ontario 
Power  Co.,  which  is  unrecorded. 

(The  deed  was  marked  "Applicant's  Exhibit  A~8.") 

Mr.  Powell.  That  is  held  in  trust,  also  ? 

Mr.  Van  Kennen.  No;  that  goes  directly  to  the  New  York  & 
Ontario  Co. 

Mr.  MiGNAULT,  Mr.  Van  Kennen,  these  two  deeds  that  are  not 
recorded,  are  the  deeds  effective  without  being  recorded? 

Mr.  Van  Kennen.  Yes,  sir;  they  are  effective,  but  we  have  not 
recorded  them  simply  because  we  have  not  gotten  around  to  it  yet. 
We  have  an  abstract  of  a  piece  of  property  by  AVilliam  J.  Euther- 
ford  and  William  C.  Dunn  to  what  we  call  one  of  the  Rutherford 
properties.  It  is  one  of  the  water  rights  connected  with  the  canal. 
I  will  mark  that  "Abstract,"  but  I  want  to  substitute  the  deed. 

(The  abstract  was  marked  "Applicant's  Exhibit  A-9.") 
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Mr.  Van  KenjnEN.  The  deed  to  that  property  was  taken  in  the 
name  of  ]Mr.       S,  Connolly,  in  trust  for  this  company. 
Mr.  MioNAi  LT.  Just  state  the  natui'e  of  that. 

Mr.  PowKiJ..  It  i<  an  abstract  iz-ivin<r  a  memorandum  of  all  the 
conveyances. 

Mr.  MiGXAULT.  By  that  abstract  the  title  is  traced  down  from 
whom  ? 

Mr.  Powell.  It  is  from  a  man  by  the  name  of  Martin. 

Mr.  Van  Kenxen.  It  is  supplemented  by  his  testimony  that  he 
has  taken  the  deed  in  trust.  This  abstract  of  title  is  dated  the  3d 
day  of  July.  1911.  and  signed  by  Frank  M.  Cleveland,  an  abstract 
clerk  of  the  county  of  St.  Lawrence. 

I  want  to  offer  also  in  evidence  a  certified  cop}^  of  chapter  121  of 
the  laws  of  the  State  of  New  York  of  1808,  passed  April  1,  1808. 

(This  paper  was  marked  "Applicant's  Exhibit  A"10.") 

Mr.  Van  Ken n en.  Xow  I  wish  to  offer  in  evidence  a  copy  of  the 
confirmatorv  act  passed  bv  the  Legislature  of  the  State  of  New  York 
on  the  iTth  day  of  April,  1826. 

(This  paper  was  marked  ''Applicant's  Exhibit  A-11.") 

Mr.  Van  Kennen.  This  paper  is  not  certified.  I  have  not  had 
time  to  get  the  certification. 

Mr.  MiGNAULT.  You  will  take  note  to  have  all  these  documents  cer- 
tified. 

^Ir.  Van  Kennen.  I  will  make  some  arrangements  with  the  clerks 
so  that  there  will  be  no  difliculty.  I  have  here  a  certified  copy  of  the 
moitgage  covering  this  property,  bearing  date  the  1st  day  of  August, 
llHlT.  between  the  Xew  York  &  Ontario  Power  Co.,  and  the  Knicker- 
bocker Trust  Co.,  of  Xew  York  City,  as  trustee  for  the  bondholders. 
(This  paper  was  marked  "Applicant's  Exhibit  A-12.") 
Mr.  Van  Kennan.  I  wish  to  offer  also  a  certified  copy  of  the  order 
if  the  public-service  commission,  bearing  date  January  14,  1909, 
authorizing  the  issue  of  the  remaining  amount  of  bonds,  $1,850,000 
worth  of  bonds,  and  stock  to  the  amount  of  $600,000.  I  may  explain 
with  reference  to  this  that  these  orders  issued  by  the  public-service 
commission  specifically  state  for  wdiat  purpose  these  expenditures 
must  be  made,  and  also  fix  the  amount  at  which  the  bonds  and  stock 
of  the  company  are  to  be  disposed  of  and  for  what.  The  stock  under 
this  order  was  disposed  of  for  cash  at  par  and  the  bonds  were  author- 
ized to  be  sold  at  not  less  than  $81. 

(The  paper  was  marked  "Applicant's  Exhibit  A-13.") 
Mr.  Van  Kenxex.  That  was  modified  by  a  subsequent  order  made 
un  the  28th  day  of  April.  1913.  It  is  an  amendatory  order,  the  pur- 
pose of  which  was  merely  to  reverse  the  amount  of  the  issue  of  stock 
and  ])onds.  In  other  words,  to  issue  stock  instead  of  bonds,  cutting 
down  the  amount. 

(The  amendatory  order  was  marked  "Applicant's  Exhibit  A-ll.") 
^fr.  Van  Kennex.  I  will  offer  in  evidence  this  copy  of  the  order 
of  public-service  commission  on  March  26,  1914,  the  order  part  of  it 
authorizing  the  issuance  of  the  $1,800,000  worth  of  stock. 
(Tliis  paper  was  marked  "Applicant's  Exhibit  A-15.") 
Mr.  Vax  Kexxex.  I  wish  also  to  introduce  here  at  this  time  a 
j>ermit,  bearing  date  the  15th  day  of  May,  1916,  signed  by  the  Secre- 
rar\  of  Wai*.  Mr.  Xew  ton  D.  Baker,  approved  by  the  President  of 
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the  United  States  on  the  29th  day  of  May,  1918,  authorizing  the 
company  to  construct  a  transmission  line  across  the  River  St.  Law- 
rence. 

(This  paper  was  marked  "Applicant's  Exhibit  A-16.") 

Mr.  MiGNAuLT.  Just  make  that  a  little  more  definite.   That  is  to 

authorize  the  construction  of  a  transmission  line  across  the  whole 

river? 

Mr.  Van  Kennen.  Yes,  sir;  across  the  River  St.  Lawrence. 
Mr.  MiGNAuLT.  From  shore  to  shore? 

Mr.  Van  Kennen.  Well,  the  Little  River,  where  the  proposed  de- 
velopment takes  place,  is  the  south  branch,  and,  of  course,  there 
would  be  the  beginning  of  the  transmission  line.  Then,  of  course,  it 
would  be  carried  across  the  island  to  the  main  north  channel,  and 
what  we  had  to  apply  for  was  to  get  authority  to  extend  it  across  the 
river. 

Mr.  Spratt.  Across  the  North  Channel. 

Mr.  Van  Kennen.  That  had  to  be  done  by  an  application  to  the 
Secretary  of  War,  and  inasmuch  as  it  constituted  a  physical  connec- 
tion between  the  two  countries,  the  'State  Department  had  to  approve 
it,  and  there  are  both  of  the  papers. 

Mr.  Powell.  It  would  be  only  an  authority  to  the  center  of  the 
stream,  of  course? 

Mr.  Van  Kennen.  As  far  as  we  were  concerned.  Now,  Mr.  Con- 
nolly, are  you  familiar  with  the  location  of  that  river  at  that  point? 

Mr.  Connolly.  I  am. 

Mr.  Van  Kennen.  Will  you  briefly  state  to  the  commission  what 
the  purpose  of  this  project  is  and  how  it  is  proposed  by  your  com- 
pany to  make  this  development  ? 

Mr.  Powell.  We  had  the  plan  here  yesterday.  Was  that  attached 
to  your  application  ? 

Mr.  Van  Kennen.  Yes,  sir ;  we  have  a  small  plan  attached  to  the 
application.  Mr.  Connolly,  I  wish  you  would  describe  briefly  the 
physical  condition. 

(Speaking  with  reference  to  the  plan  attached  to  the  application, 
Mr.  Connolly  proceeded  as  follows :) 

Mr.  Connolly.  The  existing  dam  is  an  old  wood  structure — a  grav- 
ity crib  dam.  That  is  at  point  B.  It  is  completely  out  of  repair.  It 
has  been  there  I  know  since  the  year  1806,  and,  consequently,  as  there 
is  an  end  to  all  things,  that  dam  is  pretty  nearly  gone.  We  propose 
replacing  that  in  either  of  two  ways,  either  by  a  new  concrete  dam  at 
point  A,  about  900  feet  easterly  from  the  present  dam.  or  to  have  the 
option  of  reconstructing  and  repairing  the  present  dam  at  point  B 
in  substantially  the  same  location  where  it  is  now  by  putting  in  a 
concrete  structure  to  receive  our  turbines  and  generators  in  place  of 
the  present  wooden  structure;  and  to  renew  the  connection  of  the 
dam  to  both  sides  of  the  mainland.  If  that  be  done,  then  we  will  put 
machinery  in  the  dam,  put  wheel  chambers  in  the  new  dam,  and  pro- 
ceed to  develop  power.  In  connection  with  that  we  wish  to  obtain  a 
permit  to  clean  out  the  Little  River  obstructions,  so  that  we  can  use 
the  maximum  head  there,  use  whatever  flow  of  water  we  are  entitled 
to,  with  as  little  loss  as  possible. 

Mr.  Van  Kennen.  This  plate  1,  which  is  an  enlargement  of  plate 
1  that  is  filed  with  the  application,  I  wish  to  offer  in  evidence. 
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[The  paper  above  referred  to  was  marked  ''Applicant's  Exhibit 
A-17.'') 

Mr.  ^^IiGNAULT.  Mr.  Connolly,  have  yon  had  plans  prepared  show- 
ing the  structure  of  the  proposed  dam? 

Mr.  Connolly.  Yes.  sir:  we  have  cross  sections  here. 

Mr.  ;Mignault.  That  was  not  described  in  the  application. 

Mr.  CoNNou.Y.  Yes;  we  have  it  here. 

Mr.  MiGNAi  LT.  T  do  not  wish  to  interrupt  you.  The  evidence  can 
be  made  at  some  other  time. 

Mr.  Keefkh.  I  am  ooiuo-  to  ortei-  a  friendly  suggestion.  Have  they 
ever  been  submitted  to  the  department  of  public  works  of  Canada  ? 
Sooner  or  later  they  will  have  to  be  submitted  to  that  department. 

Mr.  Van  Kennen.  I  presume  so. 

Mr.  Keefek.  No  plans  of  these  proposed  works  have  been  sub- 
mitted to  the  Government,  have  they? 

Mr.  Van  Kennen.  I  understand  that  the  engineers  have  discussed 
the  matter  with  souie  of  the  representatives  of  the  Canadian  Govern- 
ment. ^Ir.  Stewart,  for  instance. 

Keefer.  Our  regulations  require  the  minister  of  public  works 
to  approve  of  such  plan.  I  was  wondering  if  you  had  taken  any 
steps  to  obtain  such  approval. 

Mr.  Van  Kennen.  No;  not  yet. 

^Ir.  Powell.  ]Mr.  Keefer,  do  you  mean  your  remarks  to  apply  to 
this  pro])osed  renewal  of  the  dam  or  the  erection  of  a  new  dam,  or 
do  you  limit  your  remarks  to  the  connection  between  Canada  Island 
and  Ogden  Island? 

Mr.  Keefer.  As  I  understand  it,  there  have  been  no  plans  of  these 
proposed  works  submitted,  and  they  will  have  to  be  submitted  sooner 
or  later  to  the  department  of  public  w^orks  of  Canada.  That  would 
relate  more  to  these  compensation  works  than  to  any  existing  dam. 

Mr.  Powell.  That  would  apply  to  the  portion  of  the  dam  between 
Canada  Island  and  Ogden  Island,  which  is  in  Canadian  territory? 

Ml'.  Keefer.  Yes:  and  also  the  proposed  submerged  weir;  and  if 
there  is  any  extension  of  this  proposed  dam,  I  suppose  it  would  apply 
to  that  also. 

Mr.  Van  Kennen.  We  do  not  for  the  moment  place  our  hands 
upon  that  paper,  but  we  will  supply  it  before  the  hearing  is  over. 

!Mr.  Lea.  There  is  a  cross  section  of  the  power  house  and  a  plan 
which  shows  all  the  essential  features. 

Mr.  ^iIiGNAULT.  You  appreciate,  Mr.  Van  Kennen,  that  in  the 
order  which  the  commission  makes  the  structures  must  be  described  ? 

Mr.  Van  Kennen.  Undoubtedly.  Of  course,  I  do  not  know  just 
what  form  the  order  might  take,  but  I  have  not  any  doubt  that  it 
would  take  such  form  as  would  be  necessary  to  have  some  idea  of  the 
structure. 

Mr.  ^IiGNAULT.  Yes :  that  is  absolutely  essential. 

Mr.  Van  Kennen.  Mr.  Connolly,  you  have  spoken  about  taking- 
out  the  obstructions  in  the  Little  River.  What  else  is  to  be  done 
with  reference  to  the  Little  River? 

Mr.  Connolly.  Developing  the  Little  River  to  a  point  where  we 
can  use  the  water  that  we  are  allowed  to  use  at  the  highest  degree  of 
coijjmercial  efficiency.  There  comes  a  point,  of  course,  where  it  does 
not  pay  to  increase  the  channel  any  more,  but  for  quite  a  time  it  will 
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pay  us  to  increase  the  size  of  the  channel  so  as  to  get  more  power. 
We  get  more  power  by  decreasing  the  slope  of  the  water  and  using  it 
under  the  maximum  head. 

Mr.  Powell.  As  a  result  of  that  would  you  consume  more  water? 

Mr.  Connolly.  No  ;  the  same  amount  of  water  in  any  case  would 
be  used,  but  instead  of  having  to  use  it  under  a  low  head  we  will 
be  able  to  use  it  under  the  maximum  fall  between  the  two  points. 

Mr.  Powell.  It  is  also  well  known  that  if  you  enlarge  a  stream 
you  get  more  water  flowing  through  it  which  you  could  utilize  below. 

Mr.  Yaist  Kennen.  I  think  I  had  better  make  that  clear  at  this 
point.  From  my  remarks  yesterday  you  will  probably  infer  that  we 
believe  we  are  entitled  to  what  we  call  the  natural  flow  of  that 
stream,  which  is  as  nature  would  have  given  it  to  us.  Now,  that  flow 
depends,  of  course,  upon  the  stage  of  the  water  in  the  main  stream. 
If  there  were  250,000  second-feet  in  the  main  stream,  our  natural 
flow  in  the  Little  Eiver  would  be  approximate^  25,000  second-feet. 
If  we  are  entitled  to  what  we  maintain  we  are  entitled  to,  then  we 
ought  to  have  the  right  to  use  that  25,000  second-feet  in  a  way  that 
we  could  get  the  best  result. 

We  expect  that  this  commission  will  limit  us  to  what  we  maintain 
to  be  our  rights.  First,  we  think  w^e  have  a  right  to  the  natural  flow, 
and,  of  course,  we  believe  it  would  be  the  province  of  this  commission, 
and  we  expect,  upon  that  point  at  least,  this  commission  to  say  that  at 
a  given  stage  of  the  water,  or  when  the  main  river  is  discharging  a 
certain  amount,  we  are  entitled  to  use  25,000  cubic  feet  per  second,  if 
that  happened  to  be  the  amount  of  the  natural  flow,  and  that  is  all  we 
can  use.  Therefore,  Mr.  Connolly's  answer  to  you  is  that  he  does  noi 
expect  to  use  any  more ;  he  expects  to  be  limited  by  this  commission  to 
the  diversion  that  he  is  entitled  to  take  out  of  that  river. 

That  brings  us  to  the  next  point.  We  propose  to  show  by  our 
engineers  Avhat  the  natural  flow  of  the  little  stream  is.  Then,  as  it 
goes  on  you  will  notice  that  we  have  asked  in  our  application  for  a 
definite  amount  of  water  that  v^ould  be  over  and  above  what  we 
think  we  are  legally  entitled  to.  That  would  be  addressed  to  the 
favor  of  this  commission,  if  I  want  to  put  it  that  way,  but  we  believe 
we  are  making  full  compensation  for  that  as  a  consideration  for  any 
additional  amount  to  maintain  a  steady  flow. 

Mr.  Powell.  To  boil  it  down,  you  do  not  want  to  take  any  addi- 
tional water,  but  you  want  to  increase  the  efficiency  of  the  water  you 
are  taking? 

Mr.  Van  Kennen.  Yes,  sir. 

Mr.  King.  Is  that  right? 

Mr.  MiGNAULT.  No ;  you  want  additional  water.  You  say  you  are 
entitled  to  the  natural  flow,  but  over  and  above  that  you  want  more 
water? 

Mr.  Van  Kennen.  Yes.  I  stand  before  this  commission  upon  this 
statement ;  that  the  natural  flow  we  believe  we  are  entitled  to.  Now, 
we  have  asked  to  be  allowed  to  divert  additional  water  up  to  30,000 
cubic  feet.  If  our  natural  flow  is  27,000  cubic  feet  we  would  have 
at  that  stage  of  the  water  an  additional  flow  of  3,000  cubic  feet,  and 
that  is  all. 

Mr.  MiGNAULT.  I  do  not  follow  you.  Are  you  asking  for  30,000 
second-feet  over  and  above  the  natural  flow  ? 
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Mr.  Van  Kennex.  No,  sir. 

Mr.  MiGXAULT.  That  i?,  if  the  natural  flow  amounts  to  30,000  sec- 
ond-feet. YOU  ask  nothing  ^ 

Mr.  Van  Kennen.  AVe  ask  nothing. 

^fr.  MiGNAULT.  If  it  amounts  to  25,000  second-feet,  you  Avant 
5,000  additional  ? 

Mr.  Van  Kennen.  Yes,  sir. 

Mr.  ^IiGNAULT.  What  you  want  is  30,000  and  no  more. 

^Ir.  Van  Kennen.  That  is  Avhat  Ave  want.  Of  course,  as  I  say,  tha 
additional  5,000  in  the  case  which  the  commissioner  has  mentioned 
would  be  asking  this  commission  for  the  right  to  divert  that  much 
more  than  we  claim  we  are  entitled  to. 

Mr.  MiGNAULT.  Would  that  var\^  according  to  the  stage  of  the 
water? 

Mr.  Van  Kennen.  It  would  and  our  engineers  will  endeavor  to 
show  you  just  how  mucli  at  the  different  stages  of  the  water. 

Mr.  MiGNAVi.T.  Assuming  that  in  one  month  the  natural  flow  is 
La).000,  then  you  would  require  10,000  additional  ? 

Mr.  Van  Kennen.  Precisely. 

^Ir.  MiGNAULT.  If  it  is  25,000.  you  would  require  only  5,000  addi- 
tional? 

Mr.  Van  Kennen.  Yes,  sir. 

Mr.  King.  ]May  I  ask  one  question?  Am  I  not  right  in  understand- 
ing if.  for  instance,  25.000  second-feet  are  passing  at  the  present 
time  

Mr.  Van  Kennen.  I  do  not  say  at  the  present  time,  because  there 
are  certain  artificial  obstructions  there  which  obstruct  the  water  at 
the  present  time. 

Mr.  King.  I  am  merely  trying  to  interpret  Mr.  Connolly's  answer 
before  I  get  past  it.  I  understood  him  to  say  that  while  you  are 
asking  for  a  limitation  up  to  the  natural  flow,  fixed  at  25,000  or 
30.000.  that  would,  nevertheless,  result  in  an  increased  use  of  water 
beyond  what  is  being  used  at  the  present  time. 

Mr.  Van  Kennen.  There  is  very  little  water  being  used  at  the 
present,  for  the  simple  reason  that  our  mills  are  all  out  of  operation 
in  that  section.  There  are  onl}^  about  four  mills  using  water  there. 

Mr.  King.  That  is  quite  clear.  It  may  be  20,000  more  than  you 
have  now. 

Mr.  Van  Kennen.  I  would  not  be  at  all  surprised  if  that  might 
be  true,  because  there  may  be  times  when  we  do  not  use  a  drop  of 
ater  because  our  mills  are  not  in  operation. 
Mr.  King.  I  think  I  understand  it  fully. 

Mr.  Van  Kennen.  Mr.  Coimolly,  is  this  a  correct  and  accurate 
photograph  of  the  situation  at  that  point  (handing  a  photograph  to 
the  witness)  ? 

Mr.  Connolly.  Yes;  that  is  absolutely  as  it  exists. 

Mr.  Van  Kennen.  I  want  to  offer  that  photograph  in  evidence. 

(The  photograph  just  ofl'ered  in  evidence  was  marked  "Applicant's 
Exhibit  A-18.") 

Mr.  Van  Kennen.  I  show  you  Applicant's  Exhibit  A-18,  Mr. 
T'onnolly.  Will  you  describe  what  you  sjKjke  of  as  artificial  obstruc- 
tions above  your  dam  and  tell  us  what  there  is  to  that? 

Mr.  Otjnnolly.  The  first  artificial  obstruction  is  a  bridge  which 
now  connects  the  island  with  the  main  sliore. 
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Mr.  Magratii.  That  is  the  extreme  left  structure? 
Mr.  Connolly.  Yes,  sir. 

Mr.  Powell.  It  is  about  how  far  west  of  the  clam? 

Mr.  Connolly.  That  is  TOO  feet  west  of  the  present  dam. 

Mr.  Van  Kennen.  Describe  that  a  little  more  fully. 

Mr.  Connolly.  In  our  deed  we  have  the  right  to  remove  that 
bridge  and  substitute  a  bridge  of  a  different  type. 

Mr.  MiGNAULT.  In  Avhich  of  these  deeds,  Mr.  Connolly  ? 

Mr.  Connolly.  In  the  main  deed.  The  main  deed  covers  the  whole 
dam  all  the  way  across  and  gives  us  the  right  to  remove  that  bridge. 

Mr.  MiGNAULT.  If  you  could  indicate  the  number  of  the  exhibit, 
we  could  refer  to  it. 

Mr.  Van  Kennen.  When  Ave  come  to  put  in  our  abstract  we  will 
cover  that.  Now,  proceed,  Mr.  Connolly,  and  give  us  a  little  further 
description. 

Mr.  CoNNOLLv.  That  bridge  is  made  of  rough  bowlders,  heavy  field 
stone,  just  thrown  in  and  topped  off  with  lighter  stone,  making  a 
communicaion  between  the  main  shore  and  the  island.  The  bridge 
consists  of  large  field  bowlders,  with  some  cribs  to  support  them  here 
and  there,  and  with  some  openings  in  it.  The  openings  have  been 
increased  and  decreased  at  different  times  when  there  were  repairs 
needed  on  the  dam  and  they  have  not  always  been  the  same.  So  it 
has  not  always  been  just  as  it  is  to-day. 

Mr.  Powell.  How  many  openings  are  there  to-day  ? 

Mr.  Connolly.  There  are  two  openings  to-day. 

Mr.  Powell.  What  is  the  length  of  it  ? 

Mr.  Connolly.  The  openings  altogether  are  about  80  feet.  Then, 
the  water  is  flowing  through  the  bridge  because  it  is  not  a  tight 
structure  at  all ;  it  is  just  large  bowlders  and  the  water  flows  through. 

Mr.  MiGNAULT.  And  there  is  a  roadway  across  the  bridge,  is  there 
not? 

Mr.  Connolly.  Yes.  We  have  the  right  under  one  of  our  deeds — 
I  think  it  is  the  first  deed  submitted — ^to  remove  that  bridge  and  sub- 
stitute a  different  type  of  bridge  with  piers  so  that  a  greater  flow  of 
water  will  come  down. 

Mr.  Glenn.  Does  that  specify  what  kind  of  bridge  you  shall  sub- 
stitute ? 

Mr.  Connolly.  No.  It  is  left  to  our  discretion  so  long  as  it  shall 
sustain  a  load  of  10  tons. 

Mr.  Powell.  Do  you  say  that  that  obstruction  has  the  effect  above 
of  diminishing  the  diversion  there  ? 

Mr.  Connolly.  Not  at  the  present  time  because  there  is  about  the 
same  amount  flowing  through  the  bridge  as  flows  through  our  dam, 
but  if  the  dam  were  removed  it  would  have  such  an  effect. 

Mr.  Keeper.  How  long  has  the  bridge  been  there? 

Mr.  Connolly.  Oh,  I  do  not  know,  perhaps  TO  or  80  years.  Then 
above  the  bridge,  on  the  left-hand  side  of  this  photograph,  you  can 
see  a  wharf  that  runs  out ;  a  ruined  wharf. 

Mr.  Powell.  How  far  above  this  bridge  is  the  wharf  ? 

Mr.  Connolly.  It  is  about  200  feet  west  of  the  bridge  on  the  main 
land. 

Mr.  MiGNAULT.  Who  owns  that  wharf  ? 
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Mr.  Connolly.  We  have  had  a  lease  on  it  for  a  great  many  years. 
It  is  owned  by  an  estate  there.   It  has  not  been  in  use  for  many  years. 
Mr.  MiGNAuLT.  To  what  estate  does  it  belong? 
Mr.  Connolly.  The  Hatch  estate. 
Mr.  ^kliGNAULT.  Do  5'ou  propose  to  remove  the  wharf  ? 
Mr.  Connolly.  Yes;  it  is  of  no  use. 

Mr.  MiGNAFLT.  But  you  would  require  the  permission  of  the 
owner  ( 

Mr.  Connolly.  Yes:  we  have  it  under  lease  and  we  can  get  that 
permission.   They  have  otfered  it  to  us. 

Mr.  PoAVELL.  How  far  does  it  project  into  the  stream? 

Mr.  Connolly.  It  runs  out,  I  should  say,  about  100  feet  or  so.  It 
is  shallow  water  at  that  particular  point. 

Mr.  Powell.  The  deep  Avater  is  beyond? 

Mr.  Connolly.  Yes. 

Mr.  Powell.  It  offers  very  little  obstruction  to  the  flow  ? 

Mr.  Connolly'.  It  does  not  amount  to  much.  It  is  practically  im- 
material Avhether  we  take  it  out  or  not. 

Mr.  Van  Kennen.  Xoav,  is  there  anj^thing  further? 

Mr.  Connolly.  In  addition,  in  the  building  of  that  bridge  and 
wharf  there  were  a  great  many  stones  spilled  down  at  different  times. 
I  understand  that  in  the  building  there  Avere  many  loose  rocks  that 
would  have  to  be  taken  out.  We  naturally  expect  to  clean  that 
channel  up.  We  knoAv  there  were  bowlders  put  in  artificially  in  com- 
paratively recent  years. 

Mr.  MiGNAiLT.  Have  you  had  a  survej^  made  of  the  channel? 

Mr.  Connolly.  Yes. 

Mr.  Gardner.  Was  that  bridge  originally  a  public  or  a  private 
structure  ? 

Mr.  Connolly.  It  has  ahvays  been  private. 

Mr.  Van  Kennen.  You  see  all  the  water-power  property,  the 
water-poAver  rights  and  the  island  were  at  one  time  oAvned  by  the 
<ame  individual.  Of  course,  these  matters  came  along  and  to  protect 
their  interests  the}^  reserved  the  right  to  remove  the  bridge  in  case 
they  needed  additional  water. 

Mr.  Connolly.  In  addition  to  that,  we  would  want  to  remove  from 
our  tailrace,  where  we  propose  to  construct  the  neAv  power  house,  any 
necessary  amount  of  rock  so  Ave  can  discharge  the  Avater  freely 
through  our  wheels. 

^Ir.  Glenn.  Hoav  nmch  excavation  do  you  expect  to  do  in  that 
river  ? 

Mr.  Connolly.  If  the  AA^hole  30,000  horsepower  is  used,  the  ex- 
cavation in  clay  and  rock  altogether  Avould  be  OA^er  1,000,000  cubic 
yards. 

^Ir.  Van  Kennen.  And  taking  out  the  obstructions ;  that  includes 
BA'erything? 

Mr.  Connolly.  EA^ery thing. 

Mr.  Keefer.  That  is  both  above  and  below  ? 

Mr.  Connolly.  Yes.  It  will  depend  upon  the  Avav  in  which  the 
work  is  done,  but  it  will  be  probably  from  1,000,000  to*^  1,250,000  cubic 
yards  altogether,  the  greater  part  of  it,  probably  over  90  per  cent, 
wi^l  V'o      the  '^Inv. 

^fr.  Glenn.  Hoav  much  deeper  Avould  that  make  it? 
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Mr.  Connolly.  Kight  wliere  the  power  house  is  for  a  few  feet  it 
would  go  down  10  or  15  feet  deeper  than  it  is  now,  but  in  the  channel 
above  it  would  not  deepen  it  very  much.  It  would  Aviden  it  a  little 
and  clean  it  out. 

Mr.  Glenn.  Would  not  that  necessarily  entail  a  larger  flow  of 
water  ? 

Mr.  Connolly.  No ;  we  take  the  same  amount  of  water  but  take  it 
at  a  less  velocity.  And  by  taking  it  at  the  same  velocity  there  would 
not  be  the  same  slope  of  the  water.  The  way  we  propose  to  use  it  is 
to  use  the  water  at  less  velocity  than  if  there  were  no  dam  there  at 
the  present  time.  Then,  with  the  remedial  works,  we  propose  to  put 
in  what  you  call  a  training  wall,  or  embankment,  connecting  the 
northeast  corner  of  Ogden  Island  with  the  southwest  or  westerly 
shore  of  Canada  Island.  This  embankment  would  follow  the  crest 
of  the  rock  shoal  which  exists  there  at  the  present  time,  and  which  is 
not  a  navigable  channel  except  for  low-draft  boats,  like  yachts  or 
skiffs. 

Mr.  Van  Kennen.  There  is  no  navigation  dow^n  through  that 
channel  at  all,  so  far  as  commerce  is  concerned,  is  there? 

Mr.  Connolly.  No;  so  far  as  we  can  learn  any  commercial  boat 
that  ever  got  in  there  got  wrecked. 

Mr.  Van  Kennen.  What  is  your  object  in  doing  that,  Mr.  Con- 
nolly? Of  course,  I  am  not  asking  you  as  an  engineer,  but  as  a  prac- 
tical man.    What  is  the  object  of  putting  that  in  there? 

Mr.  Connolly.  There  was  a  twofold  purpose  in  that.  The  Cana- 
dian Government  was  fearful  of  the  effect  on  navigation  of  our 
taking  that  stream  if  there  were  no  works  there,  and  they  desired 
to  be  safeguarded  against  that  if  possible  by  putting  in  some 
remedial  works  which  would  compensate  and  which  would  reason- 
abl}^  assure  them  there  would  not  be  a  lowering  of  the  water  in  the 
main  channel.  We  found  by  investigation  that  if  this  embankment 
were  put  in  there  connecting  Ogden  Island  with  Canada  Island  it 
would  have  a  twofold  effect ;  it  would  hold  up  the  water  in  the  main 
chfinnel  and  it  would  also  compensate  us  by  slightly  lowering  the 
water  in  our  tailrace,  by  increasing  the  total  fall  between  headwater 
and  tail-water.  We  would  get  advantage  in  that  way  by  having 
probably  6  inches  more  head  of  water.  That  is  equivalent  to  about 
1,500  horsepower.  At  the  same  time  we  believed  we  would  be  con- 
ferring a  great  benefit  upon  navigation. 

Mr.  Glenn.  Would  that  raise  the  water  above  so  as  to  make  navi- 
gation better  ? 

Mr.  Connolly.  Not  only  will  it  eliminate  that  side  draft,  but  it 
will  create  a  backwater  effect,  which  will  go  up  above  and  reduce  the 
current  and  reduce  the  slope  somewhat,  thus  giving  better  depth  of 
water  on  the  shallow  part  of  the  rapids  which  is  now  troublesome. 

Mr.  MiGNAULT.  Let  me  see  if  I  follow  you.  Eemoving  the  present 
dam  would  cause  a  greater  flow  in  the  Little  Eiver  ? 

Mr.  Connolly.  Yes. 

Mr.  MiGNAULT.  And  would  lower  the  water  in  the  North  Channel 
and  in  the  Morrisburg  Canal  ? 
Mr.  Connolly.  Yes. 

Mr.  MiGNAULT.  And  your  idea  is  to  compensate  for  this  lowering 
of  the  water.  You  would  construct  this  embankment  between  Ogden 
Island  and  Canada  Island  ? 
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Mr.  Connolly.  Yes.  sir. 

^Ir.  MiGNALLT.  Because  when  you  referred  to  the  natural  flow  I 
understood  you  to  refer  to  the  natural  flow  as  it  existed  in  a  state 
of  nature  ^Yithout  those  structures  which  have,  to  a  certain  degree, 
inodifled  the  state  of  nature. 

Mr.  Connolly.  Precisely  so.  Mr.  Mignault. 

Mr.  Powell.  But  with  the  obstructions  from  ice  deposits  ? 

Mr.  Connolly.  Yes. 

Mr.  Powell.  That  would  be  a  natural  condition? 

Mr.  Connolly.  Yes. 

Mr.  Glenn.  What  is  there  at  point  E? 

^Ir.  Connolly.  That  is  a  further  remedial  work.  There  is  a  chan- 
nel at  that  point  E  opposite  Lock  24,  which  happens  to  be  excessively 
deep.  There  are  over  40  feet  of  water  there.  We  thought  we  could 
take  some  of  the  rock  and  very  heavy  material  out  of  the  intake 
vhich  we  propose  to  dredge  and  use  that  as  a  dumping  ground,  and 
vlump  that,  to  a  certain  extent,  so  as  to  obstruct  the  flow  there.  That 
would  have  a  backwater  eflect  and  give  us  a  little  more  water. 

Mr.  (tlenn.  What  eflect  would  that  have  on  the  St.  Lawrence 
Kiver^ 

Mr.  Connolly.  It  would  raise  it  a  few  inches  at  that  point. 
Mr.  Ctlenn.  It  would  not  interfere  with  navigation? 
^fr.  Connolly.  Xot  a  particle. 

^Ir.  Gardner.  What  is  the  average  depth  of  water  down  through 
rhat  North  Channel,  going  down  to  Avhere  you  propose  to  put  in  this 
'  inbankment  ? 

Mr.  Connolly.  The  average  depth  would  probably  be  somewhere 
m  the  vicinity  of  30  feet. 

^Ir.  Van  Kennen.  There  is  one  point — and  I  expected  to  prove 
that  by  the  engineers  largely — where  it  is  shalloAver,  and  that  is  one 
of  the  things  we  are  trying  to  guard  against — that  is,  taking  the 
water  off  of  this  shallow^er  bar;  but  it  is  only  a  narrow  neck  in  the 
Xorth  Channel. 

Mr.  Connolly.  You  asked  me  the  average  depth,  Mr.  Chairman. 
Tliere  are  places  where  it  is  very  much  deeper,  and  there  is  this  point 
where  there  is  a  narrow^  barrier  of  rock  which  crosses  the  river  and 
is  the  cause  of  the  rapids.  There  is  a  great  deal  less  water  there  than 
anywhere  else  in  that  vicinity. 

Mr.  Van  Kennen.  The  canal-sized  boats  draw  how  much  water? 

Mr.  Connolly.  Fourteen  feet. 

Mr.  Van  Kennen.  When  the  water  gets  down  to  a  low  stage,  where 
over  the  sill  of  the  lock — the  entrance  there — there  is  enough  water 
to  carry  a  boat  of  that  size,  tliere  would  be  slightly  less  water  on  that 
point  that  you  are  speaking  about? 

Mr.  Connolly.  Yes;  there  is  a  relation  between  them  which  our 
iigineers  will  explain. 

Mr.  Van  Kennen.  Now,  your  object  in  putting  in  the  embankment 
at  D  is  to  elevate  the  water  over  this  place  where  there  is  this  shallow 
-pot  that  you  are  speaking  about? 

^Ir.  Connolly.  Yes.  It  deepens  the  water  over  that  shallow 
point,  and  it  checks  the  water  and  makes  it  better  for  navigation 
both  ways. 
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Mr.  Van  Kennen.  At  E  you  put  the  submerged  weir.  You  are 
not  asking  our  permission  to  put  that  submerged  weir  so  it  would 
interfere  at  all  with  navigation  ? 

Mr.  Connolly.  No. 

Mr.  Van  Kennen.  Over  the  top  of  this  weir  there  would  be  more 
water  than  there  is  in  the  canal  ? 

Mr.  Connolly.  Yes.  There  would  be  probably  25  or  30  feet  of 
water. 

Mr.  MiGNAULT.  There  are  several  questions,  Mr.  Van  Kennen,  that 
I  would  like  to  put,  but  I  think  they  would  be  proper  questions  for 
an  engineer  to  answer.  It  would  be  very  useful  if  we  had  a  descrip- 
tion of  these  structures. 

Mr.  Van  Kennen.  We  expect  the  engineers  to  put  that  in.  Now^ 
I  think  that  is  all. 

Mr.  Keeeer.  Mr.  Connolly,  if  I  understand  you  rightly,  you  are 
asking  for  the  natural  flow  of  that  stream  plus  whatever  more  will 
bring  it  up  to  30,000  feet  per  second? 

Mr.  Connolly.  Yes. 

Mr.  Keeeer.  And  you  want  to  be  permitted  to  pass  the  30,000  feet 
per  second  and  develop  it  into  power  in  the  most  efficient  manner  ? 
Mr.  Connolly.  Yes. 

Mr.  Keeeer.  And  to-day  the  quantity  that  you  are  passing  is 
variable  on  account  of  the  fact  that  sometimes  the  mills  are  running 
and  sometimes  they  are  not  ? 

Mr.  Connolly.  Yes. 

Mr.  Keeeer.  And  to-day  that  quantity  that  is  being  passed  does 
not  exceed  what  at  its  maximum  ? 

Mr.  Connolly.  I  have  seen  it  up  to  5,000  or  6,000  feet.  That 
depends  on  the  stage  of  the  water. 

Mr.  Keeeer.  So  that  the  maximum  stage  of  water  that  is  being 
passed  to-day  never  exceeds  5,000  or  6,000  feet  and  sometimes  drops 
infinitesimally.  In  order  to  do  this  you  want  to  remove  the  obstruc- 
tions of  the  river  that  lie  in  the  channel,  so  that  this  water  will  come 
there  at  its  greatest  head  ? 

Mr.  Connolly.  Yes. 

Mr.  Keeeer.  And  then,  in  order  not  to  interfere  with  that  head^ 
you  are  contemplating  putting  this  dam  across  from  Canada  Island 
so  as  to  have  the  greatest  benefit  of  that  water,  and  not  diminish  your 
head? 

Mr.  Connolly.  Yes. 

Mr.  Keeeer.  Then,  in  addition  to  that,  more  as  a  matter  of  con- 
venience, I  take  it  from  your  evidence,  you  want  to  be  permitted  to 
use  this  deep  part  of  the  river  as  a  dumping  ground,  and,  incidentally, 
you  think  that  thereby  you  may  improve  navigation  ? 

Mr.  Connolly.  I  would  put  it  the  other  way  around.  It  happens 
that  it  is  a  convenient  place  to  put  this  heavy  material  that  we  pro- 
pose to  excavate.  We  can,  put  it  there  very  conveniently  to  our- 
selves and  navigation.  We  can  kill  two  birds  with  one  stone.  I  will 
put  it  in  this  way :  That  even  had  we  not  had  that  material  we  would 
have  suggested  this  work,  if  we  had  to  bring  it  from  a  greater  dis- 
tance, and  at  greater  expense. 

Mr.  Keeeer.  Now,  I  think  I  understand  what  you  are  asking  for. 
As  yet  you  have  not  filed  plans  with  the  Canadian  authorities? 
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Though  you  have  discussed  the  matter  with  Mr.  Stewart,  you  have 
not  tiled  any  definite  phms  as  to  what  these  so-called  compensarion 
works  are  ( 

Mr.  Connolly.  Xo,  sir. 

^Ir.  Keefek.  And  you  luive  not  asked  for  the  approval  thereof? 
Mr.  Connolly.  Xo,  sir. 

^Ir.  Keefek.  Coming  then  again  to  this  documentary  evidence  that 
has  been  put  in.  and  laying  aside  the  question  of  the  deeds  of  con- 
veyance between  you  and  your  associates,  I  want  to  make  particularly 
clear  what  statutory  authority  you  have.  So  far  I  have  heard  of 
only  two  nct^.  one  in  1808,  which  is  the  act  that  gave  you  the  powder 
to  improve  navigation  there  by  virtue  of  building  this  lock  and 
using  the  surplus  water  for  power  purposes? 

Mr.  Connolly.  Yes. 

Mr.  Keefei;.  And  then  the  act  of  182G,  which  my  learned  friend 
alls  the  confirmatory  act? 

Mr.  Van  Kennen.  That  is  the  title  to  the  act. 

Mr.  Keefer.  I  am  not  able  to  see  the  confirmation  in  it  that  you 
liaw. 

Mr.  Van  Kennen.  Well,  that  is  a  matter  of  title. 
^Ir.  Keefer.  Those  are  the  only  two  public  documents  under  w-liich 
^  ou  claim  title,  if  I  understand  it  righth'? 
Mr.  Connolly.  Yes,  sir. 

^^Ir.  Keefer.  And  the  bridge  you  wish  to  remove? 

Mr.  Connolly.  Oh,  yes;  it  would  be  necessary  in  order  to  make 
this  development. 

^Ir.  Iveefer.  And  you  are  not  able  to  say  by  whom  that  bridge  was 
built,  except  that  it  Avas  built  by  private  parties?  It  was  not  built 
by  any  municipal  corporation? 

'  ]Mr.  Connolly.  X^o;  it  was  built  for  the  Ogdens,  by  an  English 
♦engineer. 

Mr.  Keefer.  And  I  suppose  that  name  w^ould  give  you  approxi- 
jiiately  when  it  was  built.    You  said  some  time  about  TO  years  ago? 

^Ir.  Connolly.  That  is  our  understanding. 

Mr.  MiGNAULT.  Is  that  bridge  being  used  for  traffic  ? 

Mr.  Connolly.  Just  to  supply  the  farms.  It  is  the  only  present 
access  to  the  island. 

Mr.  Keefer.  The  Morrisburg  Canal,  which  has  been  spoken  of, 
is  practically  on  the  opposite  side  from  this  dam  and  these  works  on 
the  Canadian  side? 

Mr.  Connolly.  Y^es. 

Mr.  Keefer.  And  the  entrance  to  it  w^ould  be  just  a  little  above 
liere  you  propose  to  put  this  submerged  weir  ? 
Mr.  Connolly.  Yes. 

Mr.  Keefer.  Do  vou  remember  when  that  Morrisburg  Canal  was 
buih  ? 

Mr.  Connolly.  It  was  commenced  about  the  year  1841.  It  was 
opened  for  navigation  about  the  year  1849.  That  was  for  a  9-foot 
navigation.  It  was  used  by  vessels  drawing  from  7  to  9  feet  until 
about  1899.  They  commenced  the  reconstruction  of  the  canal  about 
the  year  188r>  or  1886,  but  they  were  a  great  many  years  in  recon- 
structing the  locks  in  the  canal ;  so  that  it  was  only  suitable  for  navi- 
gation about  the  year  1900.    That  is  the  present  Morrisburg  Canal 
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as  it  exists  to-day.  It  was  only  opened  for  14-foot  navigation  about 
14  or  15  years  ago. 

Mr.  Keefer.  At  that  time  the  present  dam,  with  its  water-power 
privileges,  existed  about  as  it  is  there  to-day  ? 

Mr.  Connolly.  Yes.  That  present  dam  was  built  and  operated 
43  years  before  the  first  navigation  canal  in  the  St.  Lawrence  River 
was  built. 

Mr.  Keefer.  Just  following  up  the  canal  system;  of  course,  you 
as  a  public  man,  well  versed  in  public  affairs,  know  that  in  addition 
to  the  two  canals  that  you  have  spoken  of  on  the  St.  Lawrence,  the 
question  of  a  deep  waterway  to  the  ocean  is  a  live  one  in  Canada, 
so  much  so  that  we  have  started  building  a  canal  commonly  called  the 
Welland? 

Mr.  Connolly.  Yes;  they  abandoned  it. 

Mr.  Keefer.  It  is  not  abandoned,  but  we  have  stopped  construc- 
tion. 

Mr.  Connolly.  There  is  a  chunk  as  big  as  this  table  that  has  fallen 
into  the  canal. 

Mr.  Keefer.  Yes;  we  will  not  go  into  the  details  of  that,  but  we 
have  started  on  the  expenditure  of  $50,000,000  on  that  one,  and 
necessarily  deep-water  navigation  will  involve  the  improvemelit  of 
the  St.  Lawrence  River  ? 

Mr.  Connolly.  Yes.  I  can  not  say  what  the  Government  has  in 
mind.  I  think  it  should  have  made  up  its  mind  a  great  many  years 
ago,  but  the  Canadian  Government  usually  in  its  wisdom  takes  about 
a  century  to  make  up  its  mind  to  anything. 

Mr.  Keefer.  That  is  always  our  privilege.  But  they  have  a  deep 
water  system  in  view  and  it  is  of  considerable  magnitude. 

Mr.  Connolly.  It  should  be ;  yes. 

Mr.  Tawney.  Mr.  Connolly,  it  is  also  true,  is  it  not,  that  the  im- 
provement in  deep-water  navigation  from  tidewater  to  the  Lakes 
betVi^een  Canada  and  the  United  States  has  been  under  contemplation 
ever  since  1872,  when  the  International  Commission  was  created  for 
that  purpose? 

Mr.  Connolly.  Yes. 

Mr.  Tawney.  And  there  have  been  numerous  reports  made  by 
different  commissions,  both  national  and  international? 
Mr.  C0NNOLI.Y.  Yes. 

Mr.  Keefer.  You  contemplate,  then,  by  getting  this  30,000  cubic 
feet  per  second  to  practically  develop  30,000  horsepower  instead  of 
5,000  or  6,000? 

Mr.  Connolly.  Approximately,  yes. 

Mr.  Keefer.  You  are  not  an  engineer,  but  you  may  be  familiar 
with  it;  do  you  know  whether  at  this  particular  point — not  where 
your  actual  dam  is,  but  in  that  neighborhood — it  is  a  mooted  ques- 
tion whether  it  is  not  advisable  to  develop  a  large  quantity  of  horse- 
power ? 

Mr.  Connolly.  It  has  been  discussed. 

Mr.  Keefer.  What  would  be  the  capacity,  roughly  speaking,  of 
the  St.  Lawrence  at  that  point?  "  , 

Mr.  Connolly.  I  will  answer  you  in  a  little  different  way.  That 
depends  upon  the  contours  whicli  are  now  being  run. 
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We  have  carried  the  contour  lines  on  both  sides  of  the  stream  for 
a  good  many  miles.  The  Hydroelectric  Commission  of  Ontario,  the 
work  of  which  you  are  all  familiar  with,  is  now  continuino-  that 
work  and  carrying  the  contour  lines  up  as  far  as  the  Lake  Ontario 
levels  for  the  purpose  of  ascertaining  as  closely  as  possible  what  the 
possibilities  are. 

Mr.  Keefer.  Do  you  mean  bringing  the  water  to  the  level  of  Lake 
Ontario  at  that  point  i 

Mr.  Connolly.  Yes.  We  have  carried  the  Avork  far  enough  to 
know  that  there  are  a  great  many  practical  questions  in  it.  Such  a 
thing  as  bringing  the  water  at  that  point  to  the  level  of  Lake  Ontario 
they  might  as  well  dismiss  from  their  minds  right  now.  It  can  not 
be  done. 

Mr.  Magrath.  What  is  the  difference  in  elevation? 

Mr.  Connolly.  The  difference  in  elevation  from  the  water  above 
our  dam  to  the  level  of  Lake  Ontario  was  19  to  21  feet. 

Mr.  Keefer.  Do  you  know  of  questions  of  difficulty  other  than 
flowage  rights? 

Mr.  Connolly.  The  governing  question  there  is  a  cross  section  of 
the  channel  from  that  point  to  Lake  Ontario  and  the  necessary  slope 
of  the  river. 

Mr.  Keefek.  Do  you  know  also  of  any  proposed  contemplation  of 
a  regulated  dam  at  this  point  of  the  waters  of  Lake  Ontai'io  for 
the  benefit  of  the  waters  of  Montreal? 

^Ir.  Connolly.  I  have  heard  it  spoken  of,  but  if  they  think  for 
one  minute  that  the  State  of  New  York  and  the  Province  of  Ontario 
are  going  to  permit  Lake  Ontario  to  be  used  as  a  means  of  regidating 
the  height  of  water  in  the  harbor  of  Montreal,  they  have  another 
think  coming. 

!Mr.  Keefer.  We  will  leave  that  to  the  engineers. 

Mr.  Van  Kennen.  Of  course,  there  is  a  limitation  in  our  applica- 
tion. We  do  not  ask  for  the  30,000  cubic  feet  when  it  at  all  inter- 
feres with  navigation  as  we  understand  it  to  date. 

Mr.  Powell.  In  other  words,  it  is  subject  to  navigation? 

Mr.  Van  Kennen,  It  is  subject  to  navigation  and  it  is  under  con- 
trol of  this  commission.  If  I  understand  the  powers  of  this  com- 
mission they  are  rather  broad ;  the  commission  can  say,  "  You  can 
take  the  water  at  such  and  such  a  time  for  such  and  such  a  purpose, 
and  if  it  is  going  to  interfere  with  navigation  you  can  not  take  it." 
We  are  perfect]}"  willing  to  submit  our  rights  to  this  connnission. 

Mr.  Gardner.  How  much  water  was  used  when  the  present  dam 
was  working  at  its  highest  point  of  efficiency?    Have  you  any  idea? 

Mr.  Connolly.  No.  At  that  period  there  was  nothing  known 
alxjut  the  water.  In  getting  this  property  together  I  was  instru- 
mental in  purcliasing  something  like  23  mills  and  factories  which  had 
been  in  actual  operation  at  one  time  there.  The  ruins  of  them  are 
all  visible  there  to-da3\ 

Mr.  Van  Kennen.  In  your  investigation  and  studies  did  you  take 
tlie  photograph  accurately  and  correctly  of  the  old  lock  of  the  old 
canal  that  was  consti'ucted  under  the  act  of  1808? 

Mr.  Connolly.  Yes. 

Mr.  Powell.  What  lock  was  that? 
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Mr.  Van  Kennen.  That  was  the  lock  in  the  old  dam  constructed 
pursuant  to  the  act  of  1808.  I  want  to  put  that  in  evidence. 
(Marked  "Applicant's  Exhibit  A-19.")  I  also  want  to  put  in 
evidence  a  photograph  of  the  old  lock  gates.  (Marked  "Applicant's 
Exhibit  A-20.") 

Mr.  MiGNAULT.  You  stated,  I  think,  that  the  canal  was  in  oper- 
ation until  the  Morrisburg  Canal  was  built? 

Mr.  Van  Kennen.  Approximately.  I  understand  that  to  be  so. 
There  was  one  time  when  there  was  a  freshet  there  that  tore  out  a 
part  of  the  dam,  and  a  part  of  the  canal  went  out ;  but  that  was  only 
a  short  time  before  the  Canadian  canal  was  constructed. 

Mr.  Connolly.  It  was  after  the  Canadian  canal  was  constructed 
in  the  spring,  and  the  ice  knocked  out  a  piece  of  the  dam  and  tore 
away  the  lock,  and  it  was  not  replaced. 

Mr.  Magrath.  Mr.  Connolly,  I  understand  that  the  titles  that 
have  been  submitted  here  this  morning  give  either  your  company 
or  yourself,  in  trust  for  the  company,  the  right  to  take  a  certain 
percentage  of  the  flow  of  that  stream  which  you  referred  to  as  the 
natural  flow  ? 

Mr.  Connolly.  Yes ;  practically  the  whole  of  it. 

Mr.  Magrath.  The  whole  of  the  Little  Eiver? 

Mr.  Connolly.  Yes. 

Mr.  Magrath.  And  which  is  a  variable  quantity  ? 
Mr.  Connolly.  Oh,  yes. 

Mr.  Magrath.  Depending  for  the  rest  on  the  main  river? 
Mr.  Connolly.  Yes. 

Mr.  Magrath.  Which  you  have  fixed  at  30,000  second-feet? 

Mr.  Connolly.  The  average  flow,  as  near  as  our  engineers  can 
estimate  it,  of  that  Little  River,  if  there  were  no  artificial  obstruc- 
tions in  it,  would  be  from  25,000  to  approximately  30,000  seconds 
feet. 

Mr.  Magrath.  What  proportion  of  the  entire  flow  of  the  stream  is 
that? 

Mr.  Connolly.  That  is  variable.  At  extremely  low-water  periods 
the  percentage  is  less  than  at  high-water  periods.  It  runs  from  10  to 
16  per  cent  at  low  water. 

Mr.  Magrath.  What  amount  of  water  goes  through  now? 

Mr.  Connolly.  There  is  never  more  than  about  6,000  feet. 

Mr.  Magrath.  What  percentage  is  that? 

Mr.  Connolly.  That  would  be  about  2  to  3  per  cent. 

Mr.  Magrath.  So  you  claim  the  right  to  a  variable  amount  of 
water,  running  from  10  to  16  per  cent  ? 

Mr.  Connolly.  Yes. 

Mr.  Magrath.  Whereas  there  has  been  going  thfough  there  only 
how  much? 

Mr.  Connolly.  There  is  only  about  2  per  cent  at  present.  There 
had  been  a  very  much  higher  flow  than  that  when  these  mills  were 
in  operation.   One  was  a  large  paper  mill. 

Mr.  Magrath.  How  long  ago  was  that? 

Mr.  Connolly.  That  was  torn  down  about  30  or  40  years  ago. 
Mr.  Magrath.  But  recently  the  Little  River  has  been  carrying 
about  2  per  cent  ? 

Mr.  Connolly.  From  2  to  4  per  cent. 
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]Mr.  Magrath.  Whereas  you  claim  that  you  have  a  legal  right  to 
take  from  10  to  16  per  cent  i 
Mr.  CoNXOLLY.  Yes. 

Mr.  Keefer.  It  seems  to  me  that  outside  the  engineering  evidence 
Tve  have  the  case  before  us  now.  It  will  be  largely  a  matter  of  argu- 
ment now,  subject  to  the  testimony  of  the  engineers. 

Mr.  Van  Kexxex.  Yes. 

Mr.  Powell.  You  do  not  attach  your  rights  to  any  conveyances 
except  as  an  incident  to  the  land  conveyed? 

Mr.  Vax  Kexxex.  I  do  not  know  that  I  quite  understand  the  com- 
missioner. 

Mr.  Powell.  That  is,  your  right  is  a  proprietary  right  to  use  that 
water  in  its  natural  condition  as  it  would  flow  to  the  land. 

Mr.  Vax  Kexxex.  Yes;  I  think  so.  We  claim  that  we  have  some 
additional  rights  by  legislation.  Under  these  statutes  we  claim  addi- 
tional rights,  and,  of  course,  we  have  used  it  for  over  100  years. 

^Ir.  Powell.  And  they  reply  to  that  that  these  have  run  out;  that 
the  franchises,  so  to  speak,  are  exhausted. 

Mr.  Vax  Kexxex.  I  take  it  that  they  will  want  to  raise  that  ques- 
tion, but  in  our  State  you  can  obtain  prescriptive  rights. 

^Ir.  Keeper.  We  are  not  here  to  attack  the  rights.  Whatever  you 
have  you  should  have,  but  we  do  not  want  to  have  to  give  you  some- 
thing more  and  then  have  to  buy  it  back  again. 

Mr.  Powell.  Can  you  acquire  prescriptive  rights  against  the 
State?  ^ 

Mr.  Vax  Kexxex.  Yes,  sir ;  under  our  laws. 
Mr.  Powell.  By  virtue  of  your  legislation  ? 
Mr.  Van  Kexxex.  No,  sir ;  by  virtue  of  user. 

Mr.  MiGXAULT.  Can  vou  acquire  a  prescriptive  right  against  your 
title? 

^Ir.  Vax  Kexxex.  If  we  had  the  title,  we  would  not  want  a  pre- 
scriptive right. 

Mr.  MiGXAULT.  No.  Perhaps  you  do  not  get  my  question.  As- 
suming that  you  have  a  title  that  will  end,  say,  in  75  or  100  years, 
can  you  acquire  a  prescriptive  right  against  your  title? 

Mr.  Vax  Kexxex.  I  would  not  think  so.  I  might  answer  that  in 
this  way :  If  your  prescriptive  were  a  grant  which  terminated  at  a 
certain  time,  then,  if  you  antedated  that  grant,  you  could  acquire  a 
prescriptive  right. 

Mr.  MiGXAULT.  Probably  that  is  a  matter  of  argument.  We  will 
hear  you  later  on  that  question. 

John  S.  Eutherford.  a  witness  produced  for  and  on  behalf  of  the 
applicant,  after  being  first  duly  sworn,  was  examined  and  testified  as 
follows : 

Mr.  Van  Kexxex.  Where  do  you  live,  Mr.  Rutherford  ? 
Mr.  Rutherford.  In  Waddington. 

Mr.  Van  Kexxen.  How  long  have  you  lived  in  Waddington? 
Mr.  Rutherford.  With  the  exception  of  a  year  and  a  half,  I  have 
always  lived  there. 

Mr.  Van  Kennex.  How  old  are  you? 
Mr.  Rutherford.  I  will  be  70  this  month. 
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Mr.  Van  Kennen.  Are  you  familiar  with  the  situs  of  this  water- 
power  project  there? 
Mr.  Rutherford.  I  am. 

Mr.  Van  Kennen.  Have  you  been  familiar  with  how  it  has  been 
used  ever  since  you  were  a  boy  ? 
Mr.  Rutherford.  Yes,  sir. 

Mr.  Van  Kennen.  Will  you  narrate  briefly  what  uses  they  have 
made  of  that  water  power,  beginning  at  your  earliest  recollection  ? 

Mr.  Rutherford.  Do  you  want  me  to  tell  you  the  different  plants 
that  have  been  there? 

Mr.  Van  Kennen.  Yes;  briefly. 

Mr.  Rutherford.  Commencing  on  the  island  side,  the  first  was  a 
sawmill  and  a  shingle  mill  together  under  the  same  roof. 
Mr.  Powell.  At  what  point? 
Mr.  Rutherford.  At  the  island  side  of  the  dam. 
Mr.  Powell.  At  the  dam? 

Mr.  Rutherford.  Yes;  at  the  dam.   The  next  was  a  paper  mill. 

Mr.  Van  Kennen.  How  long  was  that  paper  mill  there,  according 
to  your  best  recollection? 

Mr.  Rutherford.  Well,  it  was  nearly  as  long  as  I  can  remember. 
I  do  not  remember  when  the  shingle  and  saw  mill  was  built. 

Mr.  Van  Kennen.  How  long  do  you  remember  it  being  there  in 
operation  ? 

Mr.  Rutherford.  At  least  20  years. 

Mr.  Van  Kennen.  You  mean,  you  remember  its  being  in  operation 
20  years? 

Mr.  Rutherford.  Yes,  sir. 

Mr.  Van  Kennen.  What  happened  then  ? 

Mr.  Rutherford.  They  turned  it  into  a  butter  factory;  and  then 
Mr.  Crapser  got  it.  That  was  more  than  20  years  ago. 
Mr.  Van  Kennen.  How  long  did  it  last? 

Mr.  Rutherford.  I  think  it  lasted  about  6  or  8  years  as  a  butter 
factory,  and  there  was  a  grist  mill  in  connection  with  it. 

Mr.  Van  Kennen.  Was  the  grist  mill  operated  by  water  power  ? 

Mr.  Rutherford.  Certainly. 

Mr.  Van  Kennen.  How  long  did  that  last  ? 

Mr.  Rutherford.  It  lasted,  I  think,  nearly  three  years. 

Mr.  Van  Kennen.  What  finally  became  of  that  building? 

Mr.  Rutherford.  The  foundation  is  there  yet.  The  buildings  are 
gone. 

Mr.  Van  Kennen.  When  was  it  last  used,  according  to  your  best 
recollection?   About  how  many  years  ago? 

Mr.  Rutherford.  It  was  last  used  as  a  creamery  or  butter  factory 
by  Mr.  Crapser  about  16  years  ago. 

Mr.  Van  Kennen.  Coming  southerly  toward  the  main  shore,  what 
was  next  factory? 

Mr.  Rutherford.  It  was  a  paper  mill. 

Mr.  Van  Kennen.  Was  that  a  paper  mill  from  your  earliest  recol- 
lection ? 

Mr.  Rutherford.  It  was.  The  first  I  can  remember  the  building 
it  was  a  large  gristmill.  It  used  to  be  used  as  a  flour  mill  by  the 
Ogdens.    They  used  to  bring  their  wheat  from  the  West  and  lock 
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it  through  the  drawbridge.  Then  H.  R.  James  bought  it  and  made  it 
over  into  a  paper  mill. 

Mr.  Van  Kennex.  How  manv  vears  was  that  used  as  a  paper 
mill? 

Mr.  EuTHERFORD.  That  was  in  1S63.  Thej  used  it  20  years,  when 
he  died. 

Mr.  Van  Kennen.  After  that  what  happened? 

!Mr.  EuTHERFORD.  The  mill  burned  down. 

Mr.  Van  Kenxen.  That  was  operated  by  water  power? 

Mr.  EuTHERFORD.  Yes,  sir. 

Mr.  Vax  Kenxex.  What  was  the  next? 

Mr.  EuTHERFORD.  It  was  a  flax  mill.  It  formerly  was  a  straw 
paper  mill.   In  years  before  they  made  what  they  called  strawboard. 

5lr.  Vax  Kexxex.  How  long  do  you  recall  that  mill  having  been 
used  ? 

Mr.  EuTHERFORD.  The  flax  mill? 
Mr.  Vax  Kexxex.  Yes. 

Mr.  EuTHERFORD.  It  was  not  used  over  six  or  eight  years, 

Mr.  Vax  Kexx'ex'.  What  use  was  made  of  it  after  that? 

^Ir.  EuTHERFORD.  It  was  torn  down.  The  paper  mill  used  it  for  a 
storehouse  for  a  number  of  years. 

;Mr.  Vax  Kexx^ex.  Then  it  went  out  of  use,  did  it,  about  the  same 
time  that  the  paper  mill  went  out  of  use? 

Mr.  EuTHERFORD.  Ycs. 

Mr.  Vax  Kexxex^.  Xow,  then,  come  farther  across. 

Mr.  EuTHERFORD.  There  was  a  woolen  mill  there. 

Mr.  Vax  Kexxex.  How  long  was  that  operated ? 

Mr.  EuTHERFORD.  It  was  in  operation  there  when  I  was  a  mere 
boy.  probably  10  years  old. 

Mr.  Vax  Kex'xex^.  How  long  was  it  in  operation  either  as  a 
woolen  mill  or  some  other  mill  ? 

Mr.  EuTHERFORD.  About  10  years. 

Mr.  Van  Kexxtex.  What  went  with  that? 

^Ir.  EuTHERFORD.  It  wcut  like  the  rest  of  them,  tumbled  down. 
^Ir.  Van  Kexxtex\  Now,  go  on  to  the  next. 

^Ir.  EuTHERFORD.  The  next  was  a  spoke  mill.  It  formerly  was  a 
flax  mill.  It  was  used  in  connection  with  this  other  one  as  a  flax  mill. 
Then  they  turned  it  into  a  spoke  factory.  It  was  run  about  10  or  12 
years  as  a  spoke  factory. 

Mr.  Vax  Kexxen.  After  that,  what  happened  to  it? 

^Ir.  EuTHERFORD.  It  wcut  the  way  the  rest  did. 

Mr.  Vax  Kexxt:x.  That  would  bring  it  about  to  what  time? 

Mr.  EuTHERFORD.  About  20  years  ago. 

Mr.  Vax  Kexxex^.  Then,  what  next,  Mr.  Eutherford  ? 

Mr.  Eutherford.  The  next  was  another  sawmill. 

Mr.  Vax  Kexx-^ex.  How  long  was  that  operated? 

Mr.  Eutherford.  As  long  as  I  can  remember  the  sawmill  was 
there. 

Mr.  Vax'  Kexxex^  When  did  that  mill  go  out  of  operation? 
About  how  long  ago  ? 

Mr.  Eutherford.  Soon  after  the  paper  mill. 

Mr.  Van  Kennen.  Then,  coming  over  toward  the  shore,  what  was 
the  next  ? 


36      OBSTRUCTION  OF  ST.  LAWRENCP^  RIVER  AT  WADDINGTOIS",  N.  Y. 


Mr.  KuTHEKFORD.  There  was  another  woolen  mill  there,  belonging 
to  the  Dorans,  a  small  stone  building  close  by,  and  they  did  use  the 
other  mill  to  a  certain  extent  as  a  store  mill.  The  next  was  the  Hol- 
land flour  mill.  That  is  right  on  the  corner  of  the  dam  and  the 
canal. 

Mr.  Van  Kennen.  There  was  a  canal  constructed  from  the  dam 
diverting  the  water  from  the  dam  ? 

Mr.  RuTHERroED.  Down  the  south  side ;  yes,  sir. 

Mr.  Van  Kennen.  That  was  in  operation  how  many  years  ago? 

Mr.  Rutherford.  As  long  as  I  can  remember. 

Mr.  Van  Kennen.  That  burned  only  a  few  years  ago? 

Mr.  Rutherford.  About  12  or  15  years  ago. 

Mr.  Van  Kennen.  Now,  on  the  canal  were  there  several  plants? 

Mr.  Rutherford.  There  are  only  two  there  now. 

Mr.  Van  Kennen.  I  say,  Avere  there  several  there  at  one  time? 

Mr.  Rutherford.  Certainly. 

Mr.  Van  Kennen.  Enumerate  them. 

Mr.  Rutherford.  The  first  was  a  sash  and  door  and  planing  mill. 
And  the  next  was  another  grist  mill. 

Mr.  Van  Kennen.  That  is  still  in  existence? 

Mr.  Rutherford.  It  is  standing  there.  The  walls  are  there  and  the 
machinery  is  in  it,  but  the  end  has  fallen  out  of  it.  That  is  next  to  the 
planing  mill. 

Mr.  Van  Kennen.  Well,  while  you  are  speaking  about  this  grist 
mill,  that  had  been  in  operation  up  to  about  five  or  six  years  ago,  had 
it  not? 

Mr.  Rutherford.  I  think  about  seven  years. 

Mr.  Van  Kennen.  What  other  factories  were  in  there? 

Mr.  Rutherford.  The  next  to  that  was  a  shingle  mill  and  a  tub 
factory,  where  they  made  butter  tubs  and  cut  shingles.  The  next  to 
that  was  a  blacksmith  shop  and  machine  shop. 

Mr.  Van  Kennen.  And  they  operated  by  water  power? 

Mr.  Rutherford.  Yes ;  everything  was  run  by  water  power  then. 

Mr.  Van  Kennen.  Was  there  anything  else? 

Mr.  Rutherford.  Next  to  that  there  was  a  foundry.  The  next  was 
a  blacksmith  shop  and  what  we  called  the  trip-hammer  shop. 

Mr.  Van  Kennen.  They  made  use  of  water  power  in  the  operation 
of  that? 

Mr.  Rutherford.  Yes.  The  next  was  a  tannery  on  the  canal,  and 
the  next  was  a  carriage  factory,  quite  a  large  carriage  factory,  where 
they  made  carriages  and  wagons.  Next  to  that  there  were  two  car- 
riage factories  quite  close  together,  just  a  passageway  between  them, 
and  below  that  was  the  shingle  mill  and  the  butter-tub  factory. 

Mr.  Van  Kennen.  Now,  of  course,  that  has  all  changed  within 
your  recollection  until  there  are  only  a  few  plants  operated  there  at 
the  present  time? 

Mr.  Rutherford.  There  is  nothing  now  in  operation  but  a  little 
sawmill  and  a  blacksmith  shop  on  the  canal. 

Mr.  Van  Kennen.  On  the  dam? 

Mr.  Rutherford.  There  is  nothing  but  a  little  power  plant  belong- 
ing to  the  Ontario  Power  Co. 

Mr.  Van  Kennen.  That  is  practically  the  present  situation? 
Mr.  Rutherford.  Yes. 
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Mr.  Vax  Ke^s^ex.  Some  of  them  have  been  operated  as  late  as  six 
or  seven  years  ago  ^ 
Mr.  ErTHi:RFORD.  Yes. 

Mr.  Van  Kennex.  And  from  that  one  by  one  they  have  been  di- 
minisliing  as  you  go  back  ? 

Mr.  EuTHERFORD.  Yes.  On  the  end  of  the  canal  the  last  privilege 
used  to  be  a  blast  furnace. 

^Ir.  Van  Kennen.  Is  that  in  operation  now'f 

Mr.  Rutherford.  Xo.  it  has  not  been  in  operation  for  as  long  as  I 
can  remember.  The  walls  are  there,  and  the  old  foundation  is  there, 
and  also  a  lot  of  ore  lying  around  the  yard  where  they  used  to  mill  it. 

^Ir.  Magrath.  What  is  the  population  of  Waddinoton  now  ? 

^Ir.  Rutherford.  I  can  not  tell  you  the  population  of  the  town. 
The  population  of  the  village  is  about  750. 

Mr.  Van  Kennen.  Have  you  a  historical  sketch  of  that? 

Mr.  Rutherford.  I  have  an  old  sketch.  [The  witness  produced 
an  old  book.] 

Mr.  Van  Kennen.  It  gives  only  a  historical  account  of  these  vari- 
ous enterprises  that  took  place.  Mr.  Keefer,  would  you  like  to  ask 
Mr.  Rutherford  any  questions? 

Mr.  Keefer.  The  canal  that  you  spoke  of  Avas  destroyed  by  fire 
I'J  or  lo  years  ago  ( 

Mr.  Rutherford.  Xo,  sir. 

Mr.  Keefer.  What  are  the  facts  about  the  canal  ? 
;Mr.  Rutherford.  It  has  just  merely  dropped  aw^ay.   It  was  a  stone 
wall  faced  with  wood,  and  the  wood  has  rotted  away. 

Mr.  Keefer.  How  long  has  it  been  since  the  canal  was  operated? 

Mr.  Rutherford.  It  is  operated  now  to  a  certain  extent. 

Mr.  Keefer.  For  boats  to  go  through? 

Mr.  Rutherford.  Xo;  this  was  the  power  canal. 

Mr.  Keefer.  Do  you  recall  a  lock  ever  being  in  there? 

Mr.  Rutherford.  Yes.  sir. 

Mr.  Keefer.  Was  it  ever  used,  to  your  recollection? 

Mr.  Rutherford.  It  was  used. 

Mr.  Keefer.  Do  you  recall  it  being  used  ? 

Mr.  Rutherford.  Xot  in  my  time. 

^Ir.  Keefer.  You  have  no  knowledge  to  give  us  on  that  point? 

Mr.  Rutherford.  Xo,  I  have  not.  The  dam  went  out  in  my  time, 
and  took  out  this  old  lock  that  was  there  and  an  acre  and  a  half  of 
the  island. 

Mr.  Keefer.  So  that  was  due,  then,  to  some  accident,  and  the  canal 
and  the  lock  system  were  washed  away? 
Mr.  Rutherford.  Yes. 

Mr.  Keefer.  About  how  long  ago  was  that  accident? 
Mr.  Rutherford.  That  has  been  nearly  60  years  ago.    I  was  a  . 
small  boy  when  that  was  done. 

Mr.  Keefer.  Prioi-  lo  that  it  was  used? 

Mr.  Rutherford.  X"o,  it  went  out  once  before  that.    It  was  a 
(x>den  lock  and  it  went  out,  and  they  built  a  stone  lock. 
Mr.  Keefer.  It  was  used  60  years  ago? 

^Ir.  Rutherford.  I  know  of  its  not  being  used  within  60  yeai's, 
but  my  memory  would  not  go  back  farther  than  that. 
Mr.  TAWNEY.  Wliat  bus  not  been  used  for  60  years? 
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Mr.  EuTHEKFORD.  The  old  lock  there  at  the  end  of  the  dam. 
Mr.  Keefer.  And  the  lock  was  intended  for  use  only  in  respect  to 
navigation? 

Mr.  Rutherford.  That  was  all. 

Mr.  Powell.  The  user  of  water  for  purposes  of  power,  I  suppose, 
secured  his  authority  from  the  proprietors  under  whom  you  claim, 
Mr.  Van  Kennen? 

Mr.  Van  Kenken.  Yes,  sir. 

Mr.  Powell.  There  was  no  adverse  user  ? 

Mr.  Van  Kennen.  There  was  no  adverse  user,  as  I  understand  it. 
I  will  now  call  Mr.  Lea. 

Richard  S.  Lea,  of  Montreal,  Canada,  produced  as  a  witness  for 
and  on  behalf  of  the  applicant,  after  being  first  duly  sworn,  was  ex- 
amined and  testified  as  follows : 

Mr.  Van  Kennen.  Mr.  Lea,  you  are  an  engineer? 

Mr.  Lea.  Yes,  sir. 

Mr.  Van  Kennen.  And  you  have  been  for  how  many  years? 

Mr.  Keefer.  Mr.  Lea 'has  been  before  the  commission  several  times, 
and  we  know  all  about  him. 

Mr.  Lea.  I  would  like  to  qualify  on  this  question,  if  I  may,  because 
the  question  of  backwater  comes  in,  and  I  happen  to  have  had  a  lot 
of  experience  in  that  connection  with  this  river  and  other  rivers. 

Mr.  Taavney.  You  may  proceed. 

Mr.  Lea.  I  have  made  hydraulic  investigations,  including  back- 
water calculations  and  observations,  in  connection  with  the  whole 
stretch  of  the  St.  Lawrence  from  Lake  Ontario  to  Montreal,  includ- 
ing all  the  rapids.  That  work  was  done  for  various  corporations 
such  as  the  Light,  Heat  &  Power  Co.  and  others  in  connection  with 
the  Lachine  Rapids  and  the  rapids  between  Lake  St.  Louis  and 
Lake  St.  Francis,  and  for  what  was  then  known  as  the  transporta- 
tion interests,  meaning  the  people  who  operated  steamships  on  the 
St.  Lawrence  about  10  years  ago.  At  that  time  I  made  an  investiga- 
tion for  them  of  the  Long  Sault.  That  investigation  was  made  in 
connection  with  the  application  of  the  St.  Lawrence  Power  Co.  for 
the  development  of  the  Long  Sault  power,  and  I  had  all  of  the 
hydraulic  data  pertaining  to  the  river  at  my  disposal.  I  spent  many 
months  investigating  the  Ottawa  River  for  the  various  power  in- 
terests at  Ottawa  in  connection  with  the  division  of  the  water  at 
that  point,  and  also  farther  down  at  Carillon  on  the  Ottawa.  I  have 
also  made  investigations  in  connection  with  the  Lake  of  the  Woods 
matter  for  the  liydroelectric  department  of  the  city  of  Winnipeg  and 
the  Winnipeg  Street  Railway,  of  portions  of  the  Winnipeg  River; 
and  on  the  Bow  River  in  connection  with  the  construction  of  the 
Calgary  Power  Co.'s  plant.  I  have  investigated  the  flow  at  the 
Basanno  Dam;  and  also  of  the  Fraser  River  in  British  Columbia. 
In  the  last  30  years  I  have  spent  a  great  deal  of  my  time  in  making 
hydraulic  investigations  and  checking  up  my  calculations  by  actual 
observation  of  facts.  This  is  merely  preparatory  to  the  statement 
that  a  part  of  this  matter  depends  upon  the  question  of  backwater. 
That  is  what  this  wing  dam  provides  to  benefit  navigation  in  the 
Rapids  iilat. 


OBSTRUCTIOX  OF  ST.  LAWRENCE  RIVER  AT  WADDINGTON,  N.  Y.  39 


Mr.  Magk-ath.  These  investigations  that  you  carried  on  have  all 
been  for  private  parties?  Has  am^  of  this  work  been  in  connection 
with  the  Government  ? 

Mr.  Lea.  Yes:  the  Ottawa  investigations  were  for  both  the  pro- 
Aincial  government  and  the  Dominion  Government  indirectly,  as 
they  were  all  interested.  I  do  not  think  any  of  the  work  I  have  men- 
tioned on  the  St.  Lawrence  was  directly  for  the  Government.  How- 
ever. I  think  I  did  some  work  on  the  Winnipeg  River  that  was  pretty 
nearly  directly  for  the  Government. 

^Ir.  Van  Ken n en.  Was  it  for  the  municipality? 

Mr.  Lea.  Xo:  it  was  an  investigation  for  this  commission  of  the 
hydraidics  of  the  Winnipeg  River,  and  I  was  acting  jointly  for  the 
Winnipeg  Street  Railway  and  the  city  of  Winnipeg,  but  I  worked 
also  with  the  hydraulic  engineers  of  the  Province  of  Ontario  and 
the  Dominion  Government. 

Mr.  Tawney.  These  investigations  that  you  have  made  were  partly 
for  and  at  the  instance  of  the  public  as  well  as  private  interests? 

Mr.  Lea.  Nearly  alwaj^s  for  public  tttilities. 

!Mr.  Van  Kennen.  I  suppose  we  are  interested  more  in  knowing 
whether  or  not  Mr.  Lea's  conclusions  are  correct. 

Mr.  Tawney.  There  is  nobody  on  the  commission  that  questions 
his  ability  as  an  engineer. 

]Mr.  Magratii.  To  be  very  frank,  there  is  a  feeling  in  Canada  that 
there  is  a  public  viewpoint  and  a  private  viewpoint;  that  the  engi- 
neer employed  continually  by  private  interests  has  certain  views,  and 
the  engineer  emj)loyed  hy  public  interests  has  certain  views. 

Mr.  Van  Kennen.  Now,  Mr.  Lea,  I  would  like  to  have  you  tell 
what  investigations  you  have  made,  what  conclusions  you  have 
reached  with  respect  to  what  we  call  this  embankment  or  dam  be- 
tween Ogden  Island  and  Canada  Island,  and  what  effect  it  will  have 
upon  the  stream  flow,  the  elevation  of  the  water,  and  navigation,  so 
far  as  you  are  qualified  to  speak  on  those  points. 

^Ir.  'Mignault.  Are  you  ^issuming  there  the  reconstruction  of  the 
existing  dam? 

Mr.  Van  Kennen.  Yes,  sir;  fitting  into  this  project. 

Mr.  Powell.  Either  the  reconstruction  of  the  existing  dam  or  the 
erection  of  another  in  its  place. 

Mr.  MiGNAULT.  The  reconstruction  at  point  A  or  point  B  of  a  dam 
which  has  not  yet  been  described.  If  Mr.  Lea  can  give  us  a  descrip- 
tion of  the  whole  works,  we  would  like  to  put  it  in  the  record. 

Mr.  Van  Kennen.  I  think  he  can  give  you  a  description  of  this 
proposed  dam. 

]VIr.  MiGNAULT.  You  are  not  beginning  strictly  at  the  beginning 
when  you  ask  Mr.  Lea  about  this  embankment  between  Ogden  Island 
and  Canada  Island.  That  is  to  compensate  for  something  which  has 
not  yet  been  described. 

Mr.  Van  Kennen.  I  think  it  is  very  proper  in  that  way,  but  your 
speaking  about  it  was  the  only  thing  that  led  me  to  ask  that  ques- 
tion. 

^Ir.  Powell.  You  had  better  commence  with  a  general  description 
of  what  is  involved. 

Mr.  Van  Kennen.  All  right;  go  ahead,  Mr.  Lea. 
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Mr.  Lea.  As  a  matter  of  fact,  if  I  had  answered  Mr.  Van  Kennen's 
question,  I  would  have  begun  this  way.  My  connection  with  the  en- 
terprise was  largely  to  determine  what  effect  the  development  of 
the  power  in  the  Little  River  would  have  on  the  levels  of  the  main 
river  in  the  vicinity,  and,  naturally,  on  navigation. 

Mr.  Powell.  Begin  with  the  scheme. 

Mr.  Lea.  The  resident  engineer  who  has  been  there  for  10  years 
and  who  has  studied  this  matter  winter  and  summer  furnished  me 
with  whatever  data  I  used.  The  bulk  of  it  was  already  collected.  I 
found  the  Little  River  existing,  as  it  is  shown  there  on  plate  1,  as  an 
original  second  branch  of  the  St.  Lawrence  at  that  point ;  that  is,  the 
river  over  100  years  ago  flowed  to  the  south  of  Ogden  Island  as  well 
as  to  the  north,  but  that  also  over  100  years  ago  a  dam  had  been 
placed  across  the  Little  River  and  practically  made  the  main  river 
a  single  channel  there,  with  a  small  power  plant  on  the  other  channel; 
that  is,  the  southern  channel  was  blocked  artificially. 

Mr.  MiGNATJLT.  Which  had  the  effect  of  raising  the  water  in  the 
main  channel? 

Mr.  Lea.  It,  of  course,  raised  the  water  at  the  upper  end  and  all 
down  through  the  rapids  until  it  got  below  Lock  23,  which  in  plate  1 
is  the  lower  lock  in  the  canal.  When  I  refer  later  on  to  Lock  23  or 
Lock  24  I  refer  to  the  Morrisburg  Canal  with  Lock  23  at  the  lower 
end  and  Lock  24  at  the  upper  end. 

The  proposal  of  the  company  was  to  replace  the  power  house, 
which  had  been  built  there  and  w^hich  had  gone  to  ruin,  by  a  modern 
hydroelectric  plant  which  would  produce  electricity  and  transmit  it 
around  the  country.  To  do  that  they  had  to  do  as  with  every  other 
hydroelectric  proposition ;  they  had  to  provide  a  headrace  for  bring- 
ing the  water  to  the  power  house  and  a  tailrace  for  carrying  the 
Water  away  from  it.  In  this  case  the  power  house  crosses  the  river 
and  entirely  fills  it ;  at  any  rate,  it  will  if  we  develop  anywhere  near 
30,000  horsepower.  In  many  cases  the  headrace  has  to  be  largely 
excavated  and  sometimes  entirely  so  by  artificial  means,  as,  for  in- 
stance, a  plant  like  that  at  Massena,  where  the  headrace  was  entirely 
an  artificial  channel ;  and  many  others  all  over  the  country.  That  all 
depends  on  the  local  conditions ;  and  sometimes  the  tailrace  also  has 
to  be  largely  excavated.  In  this  case,  however,  the  headrace  and  the 
tailrace  are  largely  provided  by  nature,  and  all  that  the  company  has 
to  do  in  the  way  of  excavation  is  to  make  the  headrace  and  the  tail- 
race  large  enough ;  that  is,  to  increase  the  channel  which  is  there  by 
nature,  and  thus  complete  their  power  development.  Besides  bring- 
ing the  w^ater  to  the  power  plant,  the  question  also  arose  in  my  mind 
as  to  how  much  water  went  through  this  southern  channel  in  a  state 
of  nature  before  there  was  any  dam  or  bridge  there.  That  was  over 
100  years  ago,  and  it  is  rather  difficult  to  answer  very  definitely.  A 
sufficient  number  of  cross  sections  were  furnished  me  by  Mr.  Tucker^ 
for  the  purpose  of  calculating  the  flow,  which  I  did,  the  figures  being 
shown  on  Plate  II  of  the  application  of  the  New  York  &  Ontario 
Power  Co. 

Mr.  MiGNAiiLT.  I  see,  Mr.  Lea,  that  this  is  supposed  to  indicate  the 
capacity  of  the  Little  River,  showing  its  natural  flow  in  cubic  feet 
per  second. 

Mr.  Lea.  Yes,  sir. 
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Mr.  MiGNArxT.  The  term  •*  natural  flow  "  has  been  used  by  Mr. 
Van  Kennen  as  indicating  what  would  be  the  flow  in  a  state  of  nature 
without  any  obstruction. 

Mr.  Lea.*  Yes. 

!Mr.  ^IiGXAULT.  Is  it  used  in  the  same  sense  here? 
Mr.  Lea.  Yes. 

^Ir.  ^IiGNArLT.  It  is  not  the  actual  flow ;  it  is  the  natural  flow  in  a 
state  of  nature  with  all  these  obstructions  taken  out  ? 

Mr.  Lea.  Yes.  sir.  The  present  flow  is  a  mere  accident.  The  quan- 
tity of  water  available  naturally  is  that  part  of  the  total  flow  of  the 
St.  Lawrence  Kiver  which  would  flow  throuoh  the  Little  River  if 
the  dam  and  the  roadway  were  removed,  together  with  the  debris  of 
various  kinds  which  has  accumulated  there  during  the  past  100  years. 
That  means  simply  that  if  they  were  to  tear  everything  out,  the 
bridge  and  the  old  dam  and  all  the  rest  of  the  obstructions,  and  re- 
turn it  to  the  condition  in  which  it  was,  say,  in  1750,  we  would  get  the 
natural  flow. 

Mr.  Powell.  You  mean  artificial  obstructions  ? 

Mr.  Lea.  Yes;  anything  that  has  been  put  in  there  artificially  or 
by  nature. 

Mr.  Magrath.  You  are  adjusting  yourself  to  what  these  gentlemen 
claim  are  their  legal  rights? 

Mr.  Lea.  Well,  the  actual  water  that  flowed  down  that  river  in  a 
state  of  nature  before  anv  artificial  obstructions  were  placed  there 
and  before  any  natural  ofestructions  w^ere  permitted  to  place  them- 
selves there. 

Mr.  Mignault.  And  without  any  dredging  of  the  channel? 

Mr.  Lea.  Without  any  dredging  of  the  channel;  leaving  every- 
thing as  in  a  state  of  nature;  without  any  artificial  obstructions  or 
any  natural  obstructions  which  accumulated  there  on  account  of 
these  artificial  obstructions. 

Mr.  Tawney.  Mr.  Lea,  if  it  were  not  for  the  artificial  obstruc- 
tions, would  not  nature  itself  keep  that  stream  clear  from  other 
obstructions? 

Mr.  Lea.  Yes ;  I  suppose  it  would.  That  is  really  what,  in  my 
opinion,  is  the  natural  flow — what  flowed  down  there  before  any 
artificial  obstructions  had  been  placed  there. 

Mr.  Powell.  We  had  a  statement  yesterday  that  there  was  ice  that 
brought  down  and  deposited  bowlders,  which  had  a  considerable 
effect.  Those  would  have  been  natural  obstructions  and  not  arti- 
ficial obstructions.  If  you  went  back  2,000  years  there  might  be  none 
there  and  you  would  have  a  great  big  stream.  You  must  take  it  as 
nature  has  it. 

Mr.  Mignault.  The  water  of  the  Little  River  flows  down  from  the 
main  St.  Lawrence  River  south  of  Ogden  Island,  and  the  first  ob- 
struction, leaving  aside  the  bowlders,  is  that  bridge? 

Mr.  Lea.  The  first  artificial  obstruction  that  amounts  to  anything. 

Mr.  Mignault.  The  second  obstruction  would  be  the  dam.  I 
understand  the  intention  is  to  put  in  another  dam,  at  all  events? 

Mr.  Lea.  Yes. 

Mr.  Mignault.  You  consider  the  natural  flow  to  be  the  flow  which 
would  arise  at  the  point  of  the  dam  now  existing  or  which  you  may 
put  in  if  there  were  no  obstructions  above? 
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Mr.  Lea.  No;  what  I  mean  by  the  natural  flow  is  if  there  were 
no  dam  whatever.  I  mean  the  quantity  of  water  that  would  flow  in 
a  state  of  nature  down  the  south  channel  of  the  river. 

Mr.  MiGNAULT.  You  are  going  to  put  in  a  dam,  or  the  company  is, 
which  will  be  an  obstruction  in  the  river? 

Mr.  Lea.  Yes,  sir.  With  that  dam  we  can  control  it  and  let  no 
water  at  all  go  down,  if  we  please. 

Mr.  MiGNAULT.  And  I  presume  you  would  have  a  power  house  on 
the  dam? 

Mr.  Lea.  Yes,  sir;  that  is  the  intention. 

Mr.  MiGNAULT.  And  the  water  would  be  discharged  from  the 
power  house  into  the  Little  Kiver  ? 

Mr,  Lea.  Into  the  lower  part  of  the  Little  Eiver. 

Mr.  MiGNAULT.  Therefore  the  natural  flow  would  be  the  flow  at 
that  point? 

Mr.  Lea.  No.  We  want  more  than  the  natural  flow,  as  a  matter  of 
fact. 

Mr.  Tawney.  Is  not  this  question  as  to  the  natural  flow  a  matter 
of  conclusion  and  argument?  A  good  deal  of  time  is  being  taken  up 
in  discussing  it.  When  they  come  to  discuss  the  question  of  natural 
flow  it  will  be  time  to  inject  these  questions  into  the  argument. 

Mr.  Powell.  It  is  a  question  of  understanding  what  the  witness 
means. 

Mr.  Lea.  Let  me  explain  it  very  briefly.  My  opinion  is  that  if  at 
this  moment  you  were  to  take  away  the  bridge  that  you  have  spoken 
of,  and  the  dam,  and  all  the  other  rubbish  which  has  accumulated 
on  account  of  them,  both  there  and  at  any  other  part  of  the  channel, 
in  the  last  hundred  years  or  so,  and  let  everything  go,  the  natural 
flow  would  pass  down  that  river.  There  would  be  another  rapids 
just  as  on  the  north  side  passing  down  the  south  side,  and  the  flow 
would  be  a  certain  proportion  of  the  total  flow  of  the  river  which 
now  goes  north  and  passes  down  the  Rapide  Plat  on  the  north  side ; 
but  in  a  state  of  nature  there  was  another  rapids  on  the  south  side. 

Mr.  MiGNAULT.  In  other  words,  there  would  be  the  same  condition 
if  all  these  natural  obstructions  were  swept  away ;  you  would  come  to 
the  river  in  its  state  of  nature. 

Mr.  Lea.  Absolutely.  That  was  the  natural  flow.  I  was  asked, 
first,  to  investigate  what  would  happen  if  the  natural  flow  were 
utilized  and  were  drawn  down  the  Little  River,  not  in  a  state  of 
nature,  because  that  would  not  be  the  way  we  would  develop  the 
power.  If  we  want  to  develop  that  flow  we  would  put  a  power 
house  across  the  river  in  the  vicinity  of  the  present  one,  and  then 
we  would  enlarge  the  headrace,  just  as  we  always  do,  to  such  an 
extent  that  the  water,  instead  of  rushing  down  as  a  rapid,  would 
approach  the  power  house  at  2  or  3  feet  per  second.  That  would 
mean  enlarging  the  channel  of  the  Little  River.  In  this  case  they 
were  fortunate  enough  to  have  had  the  larger  part  of  that  excavation 
done  by  nature — ^there  was  a  channel  there — and  also  it  would  be  nec- 
essary to  enlarge  the  tailrace  in  order  that  no  head  might  be  lost 
there. 

The  extent  to  which  this  enlargement  would  be  carried  out  would 
be  a  matter  of  option  with  the  company  developing  it.  The  more 
excavation  they  would  take  out  the  more  slowly  the  water  would 
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approach  the  power  house  and  recede  from  it,  and  the  greater  would 
be  the  net  head  for  power.  On  the  other  hand,  the  greater  the  cost 
would  be.  So  it  is  a  matter  for  this  compam^  to  decide  as  to  how 
much  excavation  they  will  do  and  how  much  head  they  will  utilize 
of  the  total  available  head.  But,  anyway,  that  did  not  affect  the 
question  that  was  put  to  me — that  is,  we  are  going  to  divert  the 
original  flow  into  the  Little  River  and  discharge  it  down  below  as 
it  was  before.  Xow,  what  effect  is  that  going  to  have  on  the  main 
river  ? 

Mr.  Vax  Ivennen.  I  wish  you  would  explain  a  little  more  fully 
Plate  II  and  show  just  what  that  river  flow  is. 

Mr.  Lea.  The  vertical  scale  on  the  left-hand  side  of  the  diagram 
of  Plate  II  shows  the  figures  10,  20,  30,  40,  50,  and  60,  and  the  same 
figures  are  shown  on  the  right-hand  side.  These  figures  refer  to 
10.000.  20,000,  30,000,  40,000,  etc.,  second-feet  of  flow.  At  the  bot- 
tom of  the  diagram,  under  the  words  "  Discharge  of  St.  Lawrence 
Eiver,*'  we  have  a  scale  reading  190,  200,  210,  etc.,  up  to  320. 

^Ir.  King.  That  means  the  total  river? 

^Ir.  Lea.  Those  are  in  thousands  of  second-feet,  and  refer  to  the 
total  flow  of  the  river. 

Mr.  ]\IiGNAULT.  Including  the  Little  River? 

Mr.  Lea.  Yes:  just  as  if  it  were  measured  upstream,  where  there 
is  only  one  channel. 
Mr.  Magil\th.  In  a  state  of  nature? 
Mr.  Lea.  Well,  at  any  time. 

Mr.  Magratii.  When  you  have  220,000  second-feet  discharged  in 
that  river  you  have  how  much  discharged  down  that  river  in  a  state 
of  nature  ? 

Mr.  Lea.  22.500.  as  shown  by  this  chart. 

Mr.  Magrath.  How  do  joii  determine  that  ? 

^rr.  Lea.  T  determine  that  by  the  ordinary  methods  of  figuring  the 
discharge  of  channels  by  the  cross-section  and  the  height  of  the  water 
nt  the  entrance. 

Mr.  Magrath.  Based  upon  information  that  exists  in  the  channel 
-day? 

Mr.  Lea.  Based  upon  information  furnished  me  by  Mr.  Tucker, 
which  consists  of  information  that  can  be  obtained  from  the  channel 
to-day;  yes. 

Mr.  Magrath.  Has  not  that  channel  possibly  changed  since  the 
time  of  the  state  of  nature  through  the  existing  structures  that  are  in 
the  channel  ? 

Mr.  Lea.  Well,  that  was  allowed  for  in  the  cross-sections.  When 
this  question  was  placed  before  me  I  paid  very  little  attention  to  that 
matter,  because  I  knew  it  would  be  difficult  to  determine,  within  two 
or  three  or  four  thousand  second-feet  possibly,  what  actually  flowed 
there  100  years  ago.  I  saw  that  if  we  were  governed  by  the  condition 
tliat  we  were  not  to  interfere  with  navigation,  and  that  if  by  certain 
remedial  works  we  could  oasih^  comply  with  that  and  take  more  than 
the  natural  flow  we  might  as  well  have  it,  and  the  sequel  will  show 
that  that  was  the  case. 

Mr.  Mignault.  You  say  that  this  diagram  was  computed  by  tak- 
ing certain  cross-sections  of  the  Little  River.  Are  you  putting  these 
r-ross-cections  into  evidence  so  we  can  follow  you? 
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Mr.  Lea.  I  think  so. 

Mr.  Van  Kennen.  We  propose  to  do  that.  That  was  the  resident 
engineer's  work  and,  unfortunately,  he  is  sick.  We  will  put  that  in 
subsequently  or  bring  it  before  the  commission  in  whatever  form  they 
want  us  to. 

Mr.  Lea.  I  think  it  has  already  been  in  the  hands  of  the  Govern- 
ment engineers  for  weeks. 

Mr.  Stewart.  I  have  had  all  those  cross-sections. 

Mr.  Lea.  Now,  we  are  at  the  point  where  conditions  were  supposed 
to  have  reverted  to  a  state  of  nature.  We  were  going  to  remove  the 
present  obstructions.  The  natural  effect  at  the  present  time,  if  we 
were  to  do  that,  would  be  to  furnish  two  channels  for  the  water  flow- 
ing  down  the  river  at  that  point  instead  of  one  and,  naturally,  less 
would  pass  down  the  north  channel  than  passes  down  there  at  pres- 
ent. I  may  say  that  as  a  general  thing  when  the  flow  of  the  St.  Law- 
rence in  this  vicinity  varies  you  will  find  the  level  drops  or  rises  about 
1  foot  for  each  17,000  or  18,000  second-feet  of  flow.  That  is,  as  the 
river  rises  and  falls  throughout  the  year  you  will  find  that  for  a 
change  in  quantity .  flowing  down  there  now  of  17,000  or  18,000  sec- 
ond-feet the  river  will  drop  or  rise  1  foot.  And  that  is  nearly  true  at 
all  stages  of  the  river.  The  St.  Lawrence  River  is  a  river  whose  ex- 
treme fluctuation  in  level  is  only  about  7  or  8  feet.  During  navigation 
season  it  for  60  years  has  been  confined  to  about  6  feet.  If  we  do  any- 
thing as  proposed  the  effect  can  only  be  very  slight.  If  we  were  to 
divert  at  the  point  of  entrance  of  the  Little  River  the  17,500  second- 
feet  and  turn  it  over  into  another  watershed  altogether,  if  we  could, 
over  to  the  Hudson,  we  would  drop  the  water,  in  that  vicinity  only 
a  foot,  not  only  at  the  upper  lock  but  at  the  lower  lock  and  all  the 
way  down  the  Rapide  Plat;  and  that  is  the  district  we  are  all  con- 
cerned in,  because  that  is  the  region  where  we  might  interfere  with 
navigation.  I  said  that  that  would  happen  if  we  diverted  this  water 
out  into  another  watershed  altogether,  but,  as  a  matter  of  fact,  we 
return  it  to  the  main  river  down  below  Ogden  Island,  so  that  the 
levels  there  will  not  be  changed  any  more  than  if  we  were  not  op- 
erating at  all.  If  we  took  the  water  out  at  the  upper  end  altogether 
it  would  affect  the  river  below  all  the  way  down,  but  we  put  it  in 
again  at  the  lower  end  of  Ogden  Island. 

Mr.  Glenn.  It  affects  it  between  those  two  points? 

Mr.  Lea.  It  does,  that  is  quite  true,  and  there  is  where  we  look  for 
the  trouble  and  where  the  necessary  remedial  works  are  to  be  placed^ 
or  at  least  where  their  effects  are  to  be  felt. 

Mr.  MiKNAuLT.  What  is  the  effect?  Is  it  1  foot  for  every  17,500 
feet? 

Mr.  Lea.  Roughly  speaking,  yes.  That  is  a  figure  that  if  anybody 
can  keep  in  his  mind  it  will  be  about  right.  It  does  change  at  higher 
stages  of  the  river.  I  have  taken  that  into  account  when  I  have  had 
to  figure  backwater,  etc. 

Mr.  MiGNATJLT.  If  you  took  35,000  second-feet  out  of  the  St.  Law- 
rence in  the  South  Channel,  you  would  lower  the  level  at  the  head  of 
Ogden  Island  by  2  feet? 

Mr.  Lea.  Yes,  sir. 

Mr.  Mignault.  Just  tell  me,  for  my  own  information,  how  much 
water  flows  from  the  main  river  into  the  Little  River  at  the  head  of 
Ogden  Island. 
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Mr.  Lea.  That  is  a  mere  matter  of  accident;  sometimes  there  are 
4,000  or  5,000  flowing  and  sometimes  3,000.  Most  of  it  is  leakage 
through  the  oki  dam.  which  is  a  flimsy  structure. 

^Ir.  ^IiGNAULT.  Have  you  any  data  showing  the  actual  inflow,  if  I 
may  use  that  term,  into  the  Little  River  now  ? 

Mr.  Lea.  Yes,  sir:  two  or  three  separate  measurements.  Revert- 
ing to  Plate  II.  it  will  be  seen  that  the  inflow,  whatever  it  is,  down 
the  Little  River  depends  on  the  stage  of  the  main  river,  and  the 
higher  it  is  the  greater  percentage  goes  down.  Therefore,  the  effect 
on  the  levels  in  the  river  will  also  vary  with  the  stage  of  the  river. 
I  limited  the  principal  part  of  my  investigations  to  the  stages  of  the 
river  when  we  could  possibly  interfere  with  navigation,  because  when 
the  water  is  at  average  height  nothing  we  would  do  could  affect 
navigation  unless  it  changed  currents,  but  we  would  not  affect  navi- 
gation by  diminishing  the  depth  because  all  that  is  needed  is  a  clear 
14  feet  over  the  lock  spills  to  get  the  boats  through,  and  if  we  have 
say  10  feet  we  have  lots  to  spare.  Then,  wdiile  that  diversion  might 
affect  the  river  it  would  not  affect  navigation  at  Lock  24. 

Mr.  MiGNAULT.  There  is  no  effect,  I  understand,  in  connection  with 
tlie  boats  using  the  main  channel  and  not  the  Morrisburg  Canal? 

Mr.  Lea.  Yes:  that  is  in  the  district  affected;  between  the  upper 
end  of  Ogden  Island  down  the  rapids  to  Lock  23,  because  while  we 
return  the  water  at  the  lower  end  of  Ogden  Island,  and  do  not 
affect  the  level  there,  we  do  affect  it  at  the  upper  end,  and,  to  a  cer- 
tain extent,  down  through  the  rapids ;  that  is,  if  we  put  in  no  reme- 
dial works. 

Mr.  MiGNAULT.  Is  the  channel  in  the  main  river  deep  enough  so 
that  navigation  can  be  carried  on  irrespective  of  any  diversion  into 
the  Little  River? 

Mr.  Lea.  Xo,  sir.  That  was  one  of  the  principal  points  that  we 
had  to  take  care  of;  even  more  so  than  the  entrance  to  Lock  24.  The 
point  I  had  gotten  to  was  the  effect  on  the  river,  due  to  our  diverting 
the  natural  flow  or  an}^  other  flow  into  the  Little  River  channel, 
which  would  depend  upon  the  amount  of  flow  and  would  vary  with 
the  stage  of  the  main  river.  The  effect  would  be  to  lower  the  level 
of  the  water  at  the  point  of  diversion. 

Xow.  I  want  to  refer  to  the  embankment,  which  is  shown  on 
Plate  I,  connecting  Ogden  Island  with  Canada  Island.  The  water 
flowing  down  the  north  channel  when  it  reaches  the  foot  of  Ogden 
Island  divides ;  a  part  of  it  flowing  north  of  Canada  Island  next  to 
the  Canadian  shore,  and  a  part  flowing  in  a  southerly  direction  by 
the  foot  of  Ogden  Island.  The  proportions  which  flow  in  these  chan- 
nels are  as  follows :  In  the  channel  last  mentioned  from  30  to  40  per 
cent  of  the  total  flow  passes  according  to  the  stage  of  the  river;  the 
balance  of  70  to  00  per  cent  flowing  between  Canada  Island  and  the 
north  shore. 

Mr.  Powell.  That  is  quite  a  wide  leeway.  Can  you  not  get  nearer 
than  that? 

Mr.  Lea.  Yes :  I  can  tell  you  it  exactly  at  any  stage  of  the  river, 
but  what  I  want  to  say  is  that  it  varies  from  30  to  40  per  cent  accord- 
ing to  the  stage  of  the  river,  and  that  is  from  the  minimum  to  the 
maximum  stage  observed  in  GO  years. 

Mr.  ALvGRATH.  The  greater  volume  going  north  of  Canada  Island  ? 
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Mr.  Lea.  Yes ;  north  of  Canada  Island.  Of  the  part  which  flows 
south,  the  greater  portion  flows  between  Ogden  Island  and  Clark 
Island  directly  over  to  the  mouth  of  the  Little  Eiver,  and  the  smaller 
portion  flows  between  Clark  Island  and  Canada  Island. 

Mr.  Powell.  What  are  the  percentages  there  ? 

Mr.  Lea.  I  do  not  know  exactly.  It  is,  I  think,  about  the  same  as 
in  the  first  case.  It  is  a  matter  of  very  little  importance,  because  the 
embankment  blocks  the  whole  channel  between  Canada  and  Ogden 
Islands.  The  reason  more  flows  down  the  northerly  channel  is  be- 
cause the  channel  is  very  much  deeper  there.  Between  Ogden  and 
Canada  Islands  there  is  a  natural  ridge  of  bowlders,  and  the  depth 
of  water  on  that  ridge  varies  with  the  stage  of  the  river,  but  in  ordi- 
nary stages  a  boat  drawing  14  feet  or  less  will  ground  upon  it ;  and 
this  strong  current,  30  or  40  per  cent  of  the  total  flow  of  the  river, 
crossing  there  tends  to  create  such  a  strong  side  draft  that  it  is  with 
great  difficulty  they  keep  clear  of  it.  They  are  required  to  struggle 
against  that  current  and  to  point  the  boats  north  in  the  river  there — 
that  is,  toward  the  Canadian  shore — until  they  get  rid  of  its  influence, 
and  then  they  have  to  make  a  sharp  turn  toward  the  east  and  get 
back  into  the  line  of  the  channel  again. 

One  of  the  effects  of  this  embankment  will  be  to  correct  that.  It 
helps  navigation  out  to  that  extent.  Another  effect  which  is  to  our 
advantage  is  that,  having  cut  off  such  a  quantity  as  that  from  flowing 
across  into  the  part  of  the  river  at  the  mouth  of  the  Little  River,  we 
decrease  the  quantity  of  water  flowing  there  and  reduce  the  level  in 
our  tailrace  6  inches  or  so,  and  that  adds  to  our  head.  That  is,  the 
effect  is  the  same  as  deepening  our  tailrace. 

Mr.  Powell.  Is  that  statement  correct,  that  that  would  equal  about 
1,500  horsepower? 

Mr.  Lea.  It  would  depend  upon  what  the  total  developed  would  be. 
An  extra  6  inches  would  be  something  like  that. 

Mr.  MiGNATJLT.  You  are  not  proposing  to  excavate  the  tailrace  ? 

Mr.  Lea.  We  are  for  a  short  distance,  until  we  get  into  the  deep 
channel. 

Mr.  MiGNAULT.  I  understood  the  proposition  was  that  by  diverting 
this  current  it  would  lower  several  of  the  heads  ? 

Mr.  Lea.  No;  that  was  only  an  incident.  This  embankment  was 
not  proposed  in  the  original  proposition  at  all.  It  was  my  proposal. 
They  have  to  excavate  from  the  lower  part  of  the  power  house  until 
they  get  down  into  deeper  water. 

Mr.  Powell.  About  the  accretion  to  the  power  on  an  11-foot 
head ;  what  is  the  increase  of  power  presumably  going  to  be  there,  or 
the  results,  rather— 80,000  ? 

Mr.  Lea.  The  total  development  ? 

Mr.  Powell.  Yes. 

Mr.  Lea.  No  ;  it  will  not  be  over  30,000.  That  naturally  depends 
upon  what  happens  in  the  future  as  to  what  power  is  worth,  etc. 

Mr.  Magrath.  You  think  that  embankment  is  going  to  improve 
navigation  along  the  north  side  of  the  channel  ? 

Mr.  Lea.  Along  the  lines  I  have  already  described  by  changing  the 
current. 

Mr.  Magrath.  As  70  per  cent  of  the  water  to-day  goes  north  of 
Canada  Island,  and  as  your  proposal  is  one  in  which  you  do  not 
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intend  to  withdraw  water  from  the  north  channel,  you  are  going, 
then,  to  throw  the  entire  100  per  cent  north  of  Canada  Island,  where 
before  it  only  carried  TO  per  cent.    Is  that  going  to  affect  navigation? 

Mr.  Lea.  Yes;  we  are  going  to  send  more  water  through  there  than 
before:  but  remember  that  Ave  are  going  to  take  30,000  second-feet 
into  the  Little  Eiver  which  is  not  there  now.  We  are  going  to  take 
away  30,0t)0  through  the  main  river  and  put  it  through  the  Little 
Kiver  channel. 

Mr.  ^Magrath.  Then,  if  you  are  going  to  have  less  water  going 
over  the  rapids,  how  is  that  going  to  affect  navigation? 
Mr.  Lea.  I  am  coming  to  that,  sir. 

Mr.  Glenn.  If  you  take  this  30,000  feet  of  water  away  from  the 
intake  and  then  put  in  these  remedial  works,  in  your  opinion  how 
would  it  leave  it  as  compared  as  to  what  it  is  to-day? 

Mr.  Lea.  Better. 

Mr.  Glenn.  In  what  respect  would  it  be  better? 
Mr.  Lea.  Well,  that  is  a  long  stor}^ 

Mr.  Gardner.  Do  you  propose  to  divert  all  of  the  water  that  now 
passes  between  Canada  Island  and  Ogden  Island? 

Mr.  Lea.  Yes;  the  whole  of  it.  That  is  to  say,  unless  we  can  get 
along  with  less.  The  effect  of  placing  the  embankment  between 
Ogden  Island  and  Canada  Island  will  be,  as  has  just  been  stated,  to 
divert  more  water  to  the  north  of  Canada  Island  and  so  increase 
the  current  there  and  also  to  choke  the  current  at  that  point  and 
raise  the  level  of  the  water  in  the  river,  creating  backwater  at  the 
foot  of  Ogden  Island. 

Mr.  Gardner.  It  would  naturally  increase  the  current  down  below 
there  ? 

Mr.  Lea.  Yes.  Now,  coming  to  the  question  of  the  flow  north  of 
Canada  Island.  The  effect  will  be  to  increase  it  at  the  lower  stages 
of  the  river,  in  which  navigation  is  concerned,  from  about  a  little 
over  6  to  9  feet  per  second,  and  at  higher  water  from  probably  8  to 
12  feet  per  second.  That  would  be  somewhere  about  two-thirds  of 
these  figures  in  miles  per  hour.  That  is,  as  far  as  I  can  see,  we  will 
create  a  speed  there  of  about  8  miles  an  hour  where  now  there  is 
probablv  a  speed  of  only  6. 

Mr.  King.  Are  you  referring  now  to  a  high  or  low  stage? 

Mr.  Lea.  I  am  referring  to  the  high  stages.  At  the  low  stage  in 
the  navigation  season  we  will  probably  increase  the  average  velocity 
there  from  about  6^  to  a  little  over  8^  feet  per  second,  and  about  two- 
thirds  of  these  figures  in  miles  per  hour.  Those  are  the  figures  as 
nearly  as  I  have  them  now,  and  I  believe  them  to  be  very  nearly 
con-ect. 

Mr.  Gardner.  What  would  be  the  practical  effect  on  navigation? 

Mr.  Lea.  The  practical  effect  to  a  navigator  in  getting  around  the 
part  of  the  river  from  the  foot  of  Ogden  Island  to  the  east  of  Canada 
Island  will  be,  in  my  opinion,  a  very  decided  improvement,  because 
instead  of  approaching  the  channel  between  Ogden  and  Canada 
Islands,  pointing  at  an  angle  across  the  direction  of  flow  until  he 
loses  the  grip  of  the  side  draft  and  then  having  to  make  a  short  turn, 
the  flow  will  be  directly  down  the  river  and  he  will  approach  this 
channel  head-on  in  a  direction  parallel  to  the  general  direction  of  the 
river  channel.    The  velocity  will,  of  course,  be  a  little  detrimental 
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possibly.  I  do  not  know  that  it  will  be  any  real  detriment,  but  when 
he  makes  his  turn  below  there  I  suppose  the  faster  the  water  goes  the 
more  difficult  that  will  be.  But  the  turns  are  not  anything  like  those 
he  has  already  passed  and  will  be  required  to  pass  if  he  goes  up  and 
down  the  whole  river. 

Mr.  MiGNAULT.  What  do  you  consider  the  effect  will  be  of  this 
increased  velocity  on  the  lower  stretches  of  the  river  which  are  not 
shown  on  Plate  I  ? 

Mr.  Lea.  They  would  not  go  beyond  that  place,  because  they 
spread  out  immediately  when  they  pass  Canada  Island. 

Mr.  Powell.  As  I  make  it  out,  Mr.  Lea,  the  resultant  of  the  whole 
business  is,  after  you  add  the  increase  owing  to  your  dike  and  make 
your  subtraction  for  the  diversion,  there  is  an  increase  of  about  10 
per  cent  of  the  height  of  the  main  channel  down  below  ? 

Mr.  Lea.  Do  you  mean  up  above  ? 

Mr.  Powell.  No  ;  down  below. 

Mr.  Lea.  No;  the  same  quantity  of  water  will  be  flowing  down 
below. 

Mr.  Powell.  But  an  increase  in  height,  I  mean.    Your  dike  is 
going  to  raise  the  height. 
Mr.  Lea.  At  what  point  ? 

Mr.  Powell.  Between  Canada  Island  and  the  mainland. 

Mr.  Lea.  The  dike  is  going  to  increase  it  considerably. 

Mr.  Powell.  Then,  there  is  a  counterbalancing  consideration — 
that  is,  a  diversion.  When  you  add  the  accretion  and  take  away  the 
reduction,  the  resultant  is  about  a  10  per  cent  increase  in  the  height 
of  the  water. 

Mr.  Lea.  That  can  not  be  considered  so  easily  as  that.  I  think  it 
is  a  matter  of  a  foot  and  a  half  depth. 

Mr.  Powell.  That  would  be  about  10  per  cent  ? 

Mr.  Lea.  I  do  not  know  what  the  depth  is  there.  It  may  be  per- 
haps 25  or  30  feet. 

Mr.  King.  It  is  not  in  evidence  yet. 

Mr.  Lea.  I  am  merely  answering  Mr.  Powell's  question. 

Mr.  Keefer.  I  think  we  had  better  take  that  up  in  sequence  with 
the  engineers  who  can  furnish  that. 

Mr.  Lea.  The  average  depth  down  there  is  what,  Mr.  Stewart? 
Do  you  know?  If  we  were  to  take  soundings  up  there  and  average 
them,  I  think  the  average  would  be  something  like  25  feet,  and  my 
impression  is  that  we  would  at  that  point,  by  the  effect  of  that  em- 
bankment, raise  it  possibly  a  foot  and  a  half. 

Mr.  Stewart.  The  hydraulic  radius  at  gauge  14  is  20  feet. 

Mr.  Lea.  At  low  water  ? 

Mr.  Stewart.  At  low  water. 

Mr.  Lea.  The  embankment. besides  having  this  effect  on  navigation 
of  straightening  the  current,  has  also  the  effect  of  raising  the  level  of 
the  water  at  the  foot  of  Ogden  Island,  just  at  the  point  where  this 
embankment  is  constructed  and  that  rise  has  the  effect  of  creating 
backwater  which  carries  upstream  a  sufficient  distance  to  increase 
the  depth  in  the  shallow  portion  of  the  rapids  to  such  a  point  as  to 
more  than  correct  the  decrease  incident  to  taking  away  the  total 
30,000  second-feet  through  the  Little  River. 

Mr.  MiGNAULT.  How  far  does  that  backwater  extend? 
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Mr.  Lea.  That  backwater,  so  far  as  it  increases  the  present  depth 
of  the  water  will  extend,  I  should  think,  at  least  a  mile  above  this 
shallow  place,  and  will  also  help  to  correct  the  diversion  drop  in  level 
which  takes  place  at  the  entrance  to  the  Little  Eiver,  and  at  Lock  24, 
but  not  altogether.  But  the  net  drop  will  be  not  such  as  will  inter- 
fere with  the  boats  passing  down  the  canal.  Lock  24  is  not  the  gov- 
erning lock  in  the  river,  and  we  can  reduce  the  level  at  Lock  24  and 
still  have  more  depth  over  the  sill  than  we  w^ould  have  at  Lock  15  or 
Lock  21.  As  I  said,  th^  eifect  of  this  rock  fill  dam  is  not  sufficient 
to  fully  compensate  for  the  drop  at  Lock  24  and  at  the  intake.  I  do 
not  claim  that  it  is.  It  corrects  a  good  deal  of  it  and  will  leave  suf- 
ficient water  there  for  navigation.  But  if  for  any  reason  we  want  to 
fully  compensate  we  can  do  so  b}^  the  fill  referred  to  at  point  E. 

Mr.  Keeper.  That  is  the  submerged  weir? 

'Sir.  Lea.  It  is  not  a  submerged  weir;  it  is  a  dump  of  rock  in  the 
river.  You  can  call  it  a  submerged  weir,  but  that  is  a  dignity  I  did 
not  think  of  conferring  upon  it.  It  is  a  matter  of  shallowing  the 
river  at  that  point  b}^  means  of  which  we  can  raise  the  water  so  as  to 
fully  compensate,  along  with  this  rock  fill  dam,  for  the  total  drop  due 
to  the  divei^ion  of  the  water  we  pass  through  the  Little  Eiver 
channel. 

Mr.  ^IiGXAULT.  What  are  the  dimensions  of  that  weir? 

Mr.  Lea.  We  ought  to  fill  it  up  and  down  stream  at  least  500  feet, 
I  should  think,  and  we  ought  to  leave  there  about  22  feet  of  water  at 
ordinary  stages. 

Mr.  White.  In  the  event  of  a  necessary  shutdown  of  the  plant, 
would  the  water  that  normally  flows  through  the  Little  Eiver  be 
turned  through  the  north  channel  and  go  to  augment  the  8-mile 
velocity  ? 

Mr.  Lea.  It  is  not  necessary,  because,  as  I  understand,  the  only 
reason  for  a  complete  shutdown  of  that  plant  would  be  a  breakdown 
in  the  transmission  line. 

Air.  White.  Where  would  the  water  go? 

Mr.  Lea.  We  can  deal  with  it  the  same  as  we  did  in  the  Winnipeg 
RiA  or  plant.  That  is,  we  could  connect  all  the  machines  up  to  water 
rheostats. 

Mr.  White.  Is  there  the  contingency  that  it  may  have  to  go  down 
the  north  channel? 

Mr.  Lea.  No.  We  have  considered  that,  and  w^e  will  not  let  it  go 
down  the  north  cTiannel.  Before  that  could  happen  we  could  have 
the  opening  through  the  wheels  that  we  had  when  running..  Even  if 
the  wheels  were  allowed  to  run  away,  they  could  only  get  up  to  a 
small  percentage  above  the  normal  rates,  I  understand. 

Mr.  White.  I  might  just  ask  another  question  that  I  have  had  in 
mind  with  respect  to  the  excavation  in  the  Little  Eiver  channel. 
What  percentage  of  that  excavation  is  in  solid  rock? 

Mr.  Lea.  I  do  not  know.  I  understand  that  the  solid  rock  per- 
centage is  largely  at  the  site  of  the  power  house  itself,  where,  fortu- 
nately, it  ought  to  be.  and  Mr.  Connolly  informs  me  that  he  does  not 
think  that  more  than  10  per  cent  of  the  total  quantity  that  he  men- 
tioned would  be  in  solid  rock. 

Mr.  White.  Of  course,  it  would  depend  upon  where  it  is  taken  out. 
113763—19  4 
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Mr.  Lea.  My  impression  is  that  there  would  not  be  any  solid  rock 
in  the  upper  channel  at  all,  because  there  is  no  appearance  of  solid 
rock.  There  is  only  the  general  surface  formation  of  the  country^ 
bowlders,  and  clay;  but  down  at  the  power  house  you  can  see  the 
solid  rock  itself ;  it  is  exposed. 

Mr.  White.  What  was  there  in  the  way  of  physical  characteristics 
in  the  bed  of  the  channel  that  led  you  to  derive  your  opinion  as  to 
what  was  the  natural  bed  100  years  ago  ? 

Mr.  Lea.  I  did  not  do  that. 

Mr.  Van  Kennen.  We  will  have  to  introduce  that  later  with  our 
other  engineers. 

Mr.  White.  That  will  be  information  that  was  supplied  by  Mr. 
Tucker? 
Mr.  Van  Kennen.  Yes,  sir. 

Mr.  Lea.  A  cursory  examination  of  the  river  at  the  mouth  shows 
that  there  have  been  growths  of  reeds,  etc.,  for  the  hundred  years, 
and  there  is  a  foot  or  so  of  muck,  etc.,  which  did  not  exist  when  the 
current  was  passing  there. 

Mr.  Van  Kennen.  And  which  would  not  exist  there  if  the  dam 
were  taken  out? 

Mr.  Lea.  No  ;  I  think  that  they  would  not  exist  there  very  long. 
Mr.  Van  Kennen.  The  washing,  Mr.  White,  would  take  all  that 
silt  out. 

Mr.  Keefer.  I  suppose  this  would  not  be  a  bad  place  to  talk  about 
the  bowlders  that  come  down.  Do  you  usually  have  them  coming 
into  still  water? 

Mr.  Lea.  I  have  expressed  this  opinion,  that  my  calculations  show 
that  the  rock  fill  dam  at  the  extension  of  Ogden  Island  will  correct 
any  adverse  effects  which  might  be  caused  by  the  diversion  of  water 
through  the  Little  River,  in  connection  with  the  possible  dumping  of 
rock  below  Lock  24. 

Mr.  Stewart.  How  much  leakage  do  you  think  you  will  get 
through  that  dam  ?   Can  you  make  it  pretty  tight  ? 

Mr.  Lea.  We  can  make  it  pretty  tight ;  yes.  There  is  only  about 
3  feet  head  on  it. 

Mr.  Van  Kennen.  Did  you  make  calculations  which  show  the 
amount  of  supplementary  water  required  to  maintain  the  30,000 
cubic  feet  which  you  asked  for  in  your  application?  I  mean  over 
and  above  what  we  say  we  are  entitled  to  as  a  matter  of  right — 
namely,  the  naturaly  flow  of  the  stream? 

Mr.  Lea.  Yes. 

Mr.  Van  Kennen.  I  would  like  to  introduce  this  Plate  A  in  evi- 
dence. It  is  a  table  showing  the  amount  of  the  supplementary  water 
in  order  to  maintain  the  30,000  cubic  feet  per  second  flow  in  the 
Little  River. 

(The  plate  referred  to  was  marked  "Applicant's  Exhibit  A-22.") 
Mr.  Lea.  The  only  time  we  do  need  supplementary  water  is  when 
the  natural  flow  of  the  Little  River  falls  below  30,000  feet.  The 
natural  flow  of  the  Little  River  in  high  stages  of  the  river  goes  over 
30,000,  and  there  is  more  than  enough  coming  to  us.  Sometimes  it 
drops  to  25,000,  and  in  that  case  we  need  5,000  supplementary.  In 
extreme  conditions,  according  to  that  diagram  2,  we  might  need  as 
much  as  15,000;  but  that  is  the  maximum,  and  that  is  only  one  month 


OBSTEUCTIOX  OF  ST.  LAWKEXCE  EI^^ER  AT  WADDINGTOJ^",  K".  Y.  51 


in  the  whole  period  of  about  50  years,  or  since  1860.  I  think  I  can 
perhaps  ilhistrate  it  better  from  this  diagram,  Avhich  has  just  been 
filed.  This  diao-ram  sho^YS  as  follows:  We  require  15,000  second- 
feet  of  supplementary  water,  accordino-  to  that  diag-ram,  about  one 
month  in  58  years,  or  in  the  whole  period  since  January,  1860.  We 
require  12,000  second-feet  for  about  3  per  cent  of  the  time.  I  am 
speaking  now  of  the  navigation  season  only. 

^Ir.  ^\\x  Kennen.  '\"Miat  I  want  to  find  is  the  quantity  of  supple- 
mentary water  that  you  would  have  to  have  over  and  above  the  natu- 
ral flow  at  the  different  stages  of  the  river. 

Mr.  Powell.  You  had  better  prepare  and  submit  it  to  our  ad- 
journed meeting. 

Mr.  Van  Kennen.  We  have  just  had  a  moment's  conversation 
here.  Inasmuch  as  we  shall  have  to  have  our  engineer  who  is  not 
here  testify,  and  inasmuch  as  you  are  going  to  probabl}^  adjourn  the 
hearing  to  some  future  time,  I  was  wondering  if  we  could  not  sus- 
pend at  this  time,  because  I  certainly  can  not  have  Mr.  Lea  away 
when  they  are  putting  in  engineering  testimony  on  the  other  side. 
I  did  not  know  but  what  it  might  be  the  proper  time  now  to  talk 
with  the  commission.  I  take  it  that  the  commission  would  like  to 
go  and  see  the  place.  That  being  so,  we  Avould  probably  have  to  have 
a  meeting,  unless  you  went  individually. 

Mr.  Powell.  Most  of  us  feel  we  ought  to  go. 

Mr.  King.  May  I  add  to  what  Mr.  Van  Kennen  says?  Unfor- 
tunately it  was  quite  impossible  for  me  to  bring  down  wdiat  you 
ought  to  have,  the  best  expert  evidence  as  to  the  navigation  of  the 
river,  because  I  was  only  notified  Thursday  or  Friday  that  the  ses- 
sion would  take  place  down  here.  I  had  the  marine  superintendent 
principally  engaged  on  the  river  come  with  me.  I  could  not  bring 
him  down  here.  I  do  not  want  the  commission  to  take  my  state- 
ments, and  I  am  in  ignorance  about  a  great  many  points.  I  would 
like  an  adjournment  so  that  some  such  gentleman  vv^ould  be  with  me 
when  such  points  are  discussed. 

Mr.  Lea.  I  am  informed.  Mr.  King,  that  no  14-foot  boats  have 
ever  gone  upstream.    Is  that  true? 

Mr.  King.  I  am  not  in  a  position  to  contradict  or  support  a  state- 
ment of  that  kind. 

Mr.  Lea.  I  should  have  said  before  that  this  increase  of  the  cur- 
rent nortli  of  Canada  Island  will  make  the  current  less  than  exists 
at  the  present  time  for  a  distance  of  over  a  mile  in  the  middle  of  the 
rapids.  So  that  any  boat  that  can  go  up  the  rapids  now  will  have 
a  less  current  to  face  with  the  embankment  in  place  than  it  has  at 
present. 

Mr.  King.  Not  at  the  high  stages.  You  intimated  that  there 
would  be  an  increase. 

Mr.  Lea.  I  was  not  referring  then  to  anything  west  of  Canada 
Island.  But  there  is  a  stretch  of  the  rapids — it  is  something  over  a 
mile  in  length — in  whicli  we  have  measured  the  current  with  many 
floats,  and  the  present  current  there  is  oreater  than  will  be  created 
north  of  Canada  Island  when  the  rock-fill  dam  is  put  in  place,  and, 
therefore,  I  say — subject  to  correction  by  a  practical  navigator — that 
a  steamer  going  up  the  rapids  now  has  greater  difficulty  and  has 
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to  face  a  swifter  current  than  she  will  have  to  face  north  of  Canada 
Island  after  the  rock-fill  dam  is  put  in  place. 

Mr.  Gardner.  Gentlemen,  are  you  all  in  agreement  that  you  would 
like  to  suspend  at  this  time  the  consideration  of  this  case  to  some 
adjourned  meeting? 

Mr.  Lea.  I  think  I  will  be  through  the  greater  part  of  what  I 
have  to  say  in  a  few  minutes.  If  the  cross-examination  is  not  too 
long  and  the  other  evidence  is  not  too  long,  I  may  still  be  able  to 
get  away  by  4  o'clock. 

Mr.  Powell.  But  they  might  want  their  experts  to  suggest  ques- 
tions to  them  for  your  cross-examination. 

Mr.  King.  I  do  not  want  to  ask  Mr.  Lea  to  finish  up  and  nail  his 
colors  to  the  mast  now  and  then  come  along  two  or  three  weeks  later 
and  begin  his  cross-examination;  but  I  should  have  the  benefit  of 
some  expert  advice  while  we  are  going  on  with  the  examination. 

Mr.  Keeeer.  It  is  immaterial,  so  far  as  Canada  is  concerned, 
whether  we  go  on  now  or  later ;  but  it  appears  that  there  is  not  the 
data  carefully  in  shape  to  rapidly  give  it  and  then  to  be  cross-ex- 
amined upon"  it.  There  are  points  in  which  Mr.  Stewart  and  Mr. 
Lea  may  differ.  They  both  ought  to  hear  each  other's  testimony.  I 
think  it  would  be  very  advisable,  in  the  interests  of  getting  what- 
ever is  right  here,  that  we  do  not  drive  this  thing  through  now. 

Mr.  Van.  Kennen.  I  am  ready  to  say,  if  it  meets  the  approval  of 
the  commission,  to  adjourn  this  matter  to  some  time  when  we  can  go 
on  with  it,  when  I  can  have  my  other  engineer  present  with  Mr.  Lea. 

Mr.  Tawney.  Would  you  be  ready  to  go  on  with  it  in  about  two 
weeks  from  now  ? 

Mr.  Van  Kennen.  When  is  your  next  meeting? 

Mr.  Tawney.  The  1st  day  of  October  at  Ottawa  will  be  the  next 
annual  meeting. 

Mr.  Van  Kennen.  That  is  satisfactory  to  me.  We  would  be  very 
glad  to  go  over  to  Canada. 

Mr.  MiGNAuLT.  Mr.  Van  Kennen,  what  I  would  like  to  have  in 
the  record  is  some  description  of  the  proposed  work.  We  have  noth- 
ing on  that  point. 

Mr.  Van  Kennen.  That  I  expect  to  put  in.  Mr.  Lea,  will  you  de- 
scribe those  blue  prints,  so  that  they  can  be  put  in  the  record  ? 

(The  two  bliie  prints  were  marked,  respectively,  "Applicant's  Ex- 
hibit A-23  "  and  ''Applicant's  Exhibit  A-24.") 

Mr.  Lea.  Applicant's  Exhibit  A-23  is  a  cross-section,  in  a  more  or 
less  diagrammatic  form  but  generally  to  a  reasonable  scale,  of  the  pro- 
posed power  house,  showing  the  machinery  in  place  and  the  channels 
of  approach  and  departure  of  the  water.  Applicant's  Exhibit  A-24 
is  a  plan  of  a  section  of  the  power  house  sufficient  to  show  two  or 
three  bays. 

Mr.  Gardner.  Then,  if  there  is  no  objection,  this  case  stands  ad- 
journed until  the  October  meeting  of  the  commission  in  Ottawa,  the 
first  Tuesday  in  October. 

(The  commission  thereupon  stood  adjourned.) 
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International  Joint  Commission, 

Ottawa^  Tuesday^  October  i,  1918. 
Present :  Canada.  C.  A.  Magrath,  chairman,  H.  A.  Powell,  K.  C, 
P.  B.  Mignault,  K.  C.  Lawrence  J.  Burpee,  secretary.  United 
States,  Obadiah  Gardner,  chairman,  James  A.  Tawne}^,  Whitehead 
Kliittz,  secretary. 

APPEARANCES. 

For  the  applicant:  Thomas  Spratt  and  George  E.  Van  Kennen,  of 
Ogdensburg.  attorneys  for  the  New  York  &  Ontario  Power  Co. 

For  the  Government  of  the  United  States :  Mr.  Geo.  W.  Koonce. 

For  the  Dominion  Government :  Mr.  Frank  H.  Keefer,  K.  C. 

For  the  Dominion  Marine  Association :  Mr.  Francis  King. 

For  the  State  of  New  York :  Mr.  Marshall  McLean,  deputy  attor- 
ney general. 

For  the  Canadian  Conservation  Commission:  Mr.  James  White, 
deputy  minister. 

The  different  parties  were  represented  by  their  engineers,  as  fol- 
lows : 

Mr.  W.  J.  Stewart,  hydrographer  for  the  Dominion  Government; 
Mr.  John  E.  Churchill,  United  States  Government,  district  engineer; 
Mr.  A.  H.  Perkins,  division  engineer,  for  the  State  of  New  York; 
Mr.  B.  B.  Tucker,  engineer  of  the  applicant  compam^;  Mr.  H.  G. 
Acres,  engineer  for  the  Ontario  Hydroelectric  Commission;  Mr.  R.  S. 
Lea,  consulting  engineer  of  the  New  York  &  Ontario  Power  Co. ;  and 
?^Ir.  Arthur  V.  White,  for  the  Dominion  Conservation  Commission. 

At  the  sitting  of  the  commission,  Mr.  Magrath  presiding,  all  the 
members  except  Mr.  Glenn  being  present : 

Mr.  Tawney.  I  wish  to  inquire  from  the  secretaries  if  all  the  par- 
ties who  have  heretofore  appeared  in  this  proceeding  have  been 
notified  of  the  time  and  place  of  this  meeting? 

Mr.  Burpee  (secretary).  All  on  the  Canadian  side  have  been  noti- 
fied. 

Mr.  Kluttz  (secretary).  All  on  the  United  States  side  have  been 
notified. 

Mr.  John  C.  Crapser  was  called,  and  was  not  in  attendance  nor 
represented. 

Mr.  Powell.  This  is  a  judicial  matter,  under  Article  VIII  of  the 
treaty,  that  we  are  at  now.  It  is  not  an  inquisitorial  function  we  are 
performing;  it  is  judicial.  The  commission  is  not  complete;  Gov. 
Glenn  is  not  here.  I  call  that  to  your  attention,  so  that  if -we  go 
ahead,  the  parties  must  take  the  responsibility  of  that. 

Mr.  Tawney.  Under  the  rules  of  the  commission,  less  than  the 
full  number  of  the  commission  maj''  take  testimony  on  an  application. 

Mr.  Powell.  There  is  that  provision  about  the  taking  of  testimony. 

Mr.  Van  Kennen.  I  suppose  it  might  be  cured  if  the  whole  com- 
mission acted  subsequently  upon  the  application. 

Mr.  Magrath.  There  is  a  letter  from  Gov.  Glenn,  dated  the  28th 
of  September,  which  has  been  handed  to  me  by  the  secretary.  It  is 
unsigned,  but  it  is  evidentl}^  from  him.  It  refers  to  his  illness,  re- 
grets that  he  is  not  able  to  be  present,  and  asks  that  the  testimony 
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may  be  sent  to  him  so  that  he  may  be  able  to  make  up  his  mind  as 
to  the  application. 

Mr.  Kluttz.  There  is  a  signed  letter  to  the  United  States  section 
of  the  commission  from  Gov.  Glenn,  of  which  that  letter  which  the 
chairman  of  the  Canadian  section  has  is  a  copy. 

Mr.  Tawney.  Mr.  Van  Kennen,  it  has  been  suggested  that  as  con- 
siderable time  has  elapsed  since  the  meeting  at  Atlantic  City,  when 
you  conmionced  the  introduction  of  your  testimony,  that  it  might 
be  well  to  preface  your  testimony  this  morning  by  a  brief  summary 
of  what  evidence  has  been  offered,  and  the  particular  points  in  the 
case  which  the  evidence  is  intended  to  meet  and  cover,  so  as  to  give 
the  commission  an  idea  of  the  testimony  that  has  already  been  in.  I 
do  not  think  any  of  us  has  had  the  time  since  the  meeting  at  At- 
lantic City  to  go  through  that  record  fully  and  carefully. 

Mr.  Van  Kennen.  Will  that  record  of  the  testimony  be  printed 
before  the  application  is  finally  passed  upon  ? 

Mr.  Tawney.  Yes.  But  I  thought  it  might  be  well,  inasmuch  as 
considerable  time  has  elapsed  since  the  meeting  at  Atlantic  City,  to 
connect  up  that  meeting  with  this  one  by  a  statement  from  you  as 
to  the  points  covered  by  the  testimony  you  have  previously  offered. 

Mr.  Van  Kennen.  The  application  of  the  New  York  &  Ontario 
Power  Co.  first  came  before  this  commission  upon  a  petition  of  the 
company  for  a  permit,  first  to  reconstruct  and  repair  its  present  dam 
at  Waddington,  St.  Lawrence  County,  N.  Y.,  on  what  is  known  as 
the  Little  River,  which  is  part  of  the  St.  Lawrence  Eiver,  between 
Ogden  Island,  on  the  south  shore,  and  a  place  in  the  State  of  New 
York  known  as  Waddington. 

We  also  ask  the  alternative  permission  to  construct  a  new  dam  at 
a  point  a  few  hundred  feet  below  the  old  dam. 

We  also  ask  in  that  application  the  right  to  the  natural  flow  of  the 
Little  Eiver  for  power  purposes  at  that  point. 

We  introduced  testimony  with  respect  to  the  natural  flow  of  the 
Little  River,  and  I  expect  to  offer  further  testimony  with  regard  to 
that.  At  the  hearing  at  Atlantic  City  the  resident  engineer  of  the 
New  York  &  Ontario  Power  Co.  was  ill  and  unable  to  be  there,  and 
I  hope  to  supply  some  figures  now  that  will  support  and  explain  the 
testimony  that  was  offered  at  that  time.  I  shall  also  offer  some  fur- 
ther testimony  upon  that  point  by  Mr.  Lea. 

In  addition  to  that  we  have  asked  permission  to  utilize  the  natural 
flow  of  the  stream,  whatever  that  may  be  found  to  be  by  this  com- 
mission— I  think  it  is  disclosed  in  our  application,  as  we  claim  it — to 
the  highest  degree  of  efficiency.  And  therefore  we  have  asked  per- 
mission to  excavate  certain  artificial  obstructions  in  the  Little  River 
consisting,  among  other  things,  of  old  dams  and  piers  and  other  ob- 
structions that  have  been  put  in  there,  silt  deposits,  which  have  been 
deposited  in  the  bed  by  reason  of  the  use  of  this  stream,  and  such 
other  excavation  as  will  enable  us  to  use  the  natural  flow  to  the 
highest  degree  of  efficiency  only. 

Now,  that,  I  would  say  from  my  point  of  view,  is  the  primary  pur- 
pose of  this  application. 

Mr.  MiGNAULT.  Let  me  ask  you :  Is  your  application  in  the  same 
status  as  it  was  at  Atlantic  City?  In  other  words,  have  you  done 
anything  in  the  meantime  to  obtain  the  approval  of  the  Dominion  of 
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Canada  to  the  construction  of  the  works  which  would  be  constructed 
in  Canadian  territory? 

Mr.  Van  Kexxex.  I  do  not  think  we  have  done  any  more,  except 
to  consult  with  the  enfrineers  and  the  other  parties  in  interest,  and 
explain  our  project  as  far  as  we  could.  But  no  official  action,  so  far 
as  I  know,  has  taken  place  on  the  part  of  any  of  the  departmental 
branches  of  the  Government. 

Mr.  MiGXAULT.  You  will  appreciate  that  no  obstruction  can  be  put 
in  the  bed  of  the  river,  north  of  the  boundary  line,  without  the 
approval  of  the  Dominion  of  Canada. 

Mr.  Van  Kexnex.  I  should  understand  that.  As  I  understand  the 
situation,  that  is  probably  true.  I  take  it,  however,  that  this  com- 
mission has  certain  jurisdiction  with  respect  to  the  approval  of  the 
plans.  I  am  not  clear  upon  the  point  as  to  whether  that  approval  of 
this  commission  would  be  sufficient  or  not.  Of  course,  we  can  only  do 
one  thing  at  a  time,  and  we  want  the  approval  of  this  commission,  if 
we  can  get  it. 

^Ir.  ^IiGXAixT.  I  want  you  to  understand  that. 

^Ir.  Vax  Kexxex.  I  think  the  same  thing  is  true  with  reference 
to  the  State  of  New  York  on  the  south  shore. 

Mr.  !Migxault.  The  situation  is  not  exactly  the  same,  as  I  under- 
stand it.  On  the  south  side  you  would  have  to  get  permission  from 
the  War  Department. 

Mr.  Vax  Kexxex.  I  understand. 

^Mr.  ^IiGXAULT.  And  on  the  north  side  you  would  have  to  get  the 
approval  or  consent  of  the  Dominion  Government. 

Mr.  Vax  Kexxex".  You  are  speaking  now  of  the  north  side  of  the 
international  boundary  line? 

^Ir.  MiGXATTXT.  Of  course. 

Mr.  Vax  Kexxex.  Of  course,  we  have  introduced  some  testimony 
with  respect  to  our  rights  in  the  Little  River.  Now,  we  propose,  as 
part  of  our  project,  which  I  have  not  yet  come  to  in  my  statement,  to 
build  an  embankment  from  Ogden  Island  to  Canada  Island. 

Mr.  MiGXAULT.  You  stated  that  at  the  last  meeting.  That  would 
require  the  permission  of  the  Dominion  Government. 

Mr.  Vax  Kexxex.  I  think  that  is  perhaps  likely  unless  the  au- 
thority of  this  commission  would  be  sufficient  to  cover  it. 

^Ir.  MiGXAULT.  It  is  not  only  very  likely  but  it  is  absolutely  essential 
that  you  obtain  the  approval  of  the  Dominion  of  Canada  for  the  con- 
struction of  this  embankment  between  Ogden  Island  and  Canada 
Island,  and  also  for  the  construction  of  the  proposed  pier  at  point  E 
on  the  plan. 

Mr.  Vax  Kexxex.  I  accept  the  decision  of  the  commission  in  re- 
gard to  tliat.  but  I  was  not  sure  on  this  point  as  a  matter  of  fact — I 
do  not  know  but  what  tins  commission  would  have  authority  to  grant 
that  privilege  inasmuch  ns  it  relates  to  controlling  works.  I  am  en- 
tirely willing  to  accept  any  requirements  necessary,  but  we  can  only 
deal* with  one  thing  at  a  time. 

Mr.  ^MiGXAULT.  My  object  in  putting  you  the  question  was  merely 
for  my  own  informadon  as  to  whether  you  had  done  anything  since 
the  last  meeting  to  obtain  the  approval  of  the  Dominion  of  Canada. 

Mr.  Vax  Kexxex.  I  have  not.  I  spoke  to  the  Secretary  of  War.  I 
want  to  state,  as  I  understand  the  situation,  that  this  can  not  be  done 
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without  the  approval  of  the  Secretary  of  War,  and  the  Secretary  of 
War  suggested  this  procedure,  to  have  this  commission  pass  upon  it 
first,  and  then  v^hen  the  report  of  this  commission  comes  in  and  is  pre- 
sented to  the  Secretary  of  War,  the  Secretary  of  War  can  take  action 
upon  it. 

Mr.  MiGNAULT.  Any  action  that  the  commission  would  take  on  an 
application  of  this  kind  is  not  in  the  form  of  a  report  at  all;  it  is  a 
final  judgment. 

Mr.  Keefer.  It  seems  to  me,  Mr.  Mignault,  that  your  suggestion  to 
Mr.  Van  Kennen  is  entirely  apropros.  I  was  going  to  bring  up  the 
same  point  in  regard  to  Canada.  I  do  not  make  the  suggestion  in 
any  way  as  obstructing  the  application,  but  rather  as  a  help.  We 
have  the  cart  before  the  horse  in  this  application.  As  to  Canada,  the 
first  procedure  should  be  to  ask  for  the  approval  of  the  minister  of 
public  works.  The  first  thing  to  be  done  is  to  submit  the  plans  to  the 
department  of  public  works  which  will  pass  upon  them  and  say 
whether  or  not  they  are  injurious.  If  there  is  approval  of  these 
plans  in  the  department  of  public  works,  then  the  applicants  can 
come  here  and  ask  for  the  approval  of  this  commission.  It  is  the 
same  thing  on  the  other  side  of  the  line.  To-day  we  are  going  on 
with  this  case  and  the  commission  may  make  an  order  and  find  that 
subsequently  it  will  be  reversed. 

Mr.  Van  Kennen.  The  procedure  on  our  side  of  the  line  is  the 
reverse  of  what  Mr.  Keefer  understands  to  be  the  procedure  on  this 
side  of  the  line.  As  I  understand  it  the  Secretary  of  War,  who  has 
been  consulted,  has  referred  the  applicants  here. 

Mr.  Keefer.  I  would  make  another  suggestion  for  the  consideration 
of  Mr.  Van  Kennen,  and  that  is  that  it  seems  advisable,  before  we 
go  into  the  engineering  testimony,  now  that  he  has  his  own  engineer 
here,  that  the  engineer  of  the  applicants,  the  engineer  of  the  United 
States,  the  engineer  of  the  State  of  New  York,  and  the  engineer  of 
Canada  should  confer  together.  Perhaps  they  con  see  eye  to  eye  on 
this  matter  and  if  they  do  it  will  simplify  the  work  before  this  com- 
mission. If  they  do  not  agree,  we  will  know  exactly  what  the  dif- 
ferences are,  and  we  could  eliminate  a  lot  of  unnecessary  testimony 
and  controversy.  As  a  large  portion  of  this  is  certainly  an  engineer- 
ing question,  I  would  ask  that  the  engineers  should  get  together,  to 
see  if  they  can  not  agree  amongst  themselves,  and  meanwhile  we 
could  go  on  with  the  legal  branch  of  the  case,  if  it  is  considered  ad- 
visable to  do  so.  I  think  more  headway  would  be  made  if  this  sug- 
gestion were  adopted. 

Mr.  Tawney.  It  occurs  to  me  that  the  question  that  is  now  being 
considered  is  a  question  that  should  properly  come  up  for  considera- 
tion at  the  conclusion  of  the  testimony  which  the  applicant  is  here  to 
present  to  the  commission,  as  to  whether  his  application  should  be 
approved.  We  are  now  in  the  midst  of  this  hearing.  We  have  had 
one  hearing  at  Atlantic  City,  and  I  think  the  better  way  and  the 
most  orderly  way  would  be  to  allow  the  applicant  to  proceed  with 
offering  his  testimony.  And  then,  at  the  conclusion  of  the  investi- 
gation, it  can  be  considered  whether  or  not  the  action  of  the  two 
Governments,  within  whose  jurisdiction  the  obstructions  are  to  be 
constructed,  would  precede  or  follow  the  action  of  this  commission. 
It  would  be  more  proper,  I  think,  to  consider  that  question  then.  But 
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to  break  into  the  hearing  of  the  case  now,  inasmuch  as  we  have  al- 
ready started,  would,  I  think,  lead  to  more  or  less  confusion.  My 
only*  reason  for  suggesting  that  Mr.  Van  Kennen  should  make  a 
I  preliminary  statement  was  to  have  him  simply  summarize  the  testi- 
'  mony  that*  was  oU'ered  at  Atlantic  City,  in  order  to  connect  it  up 
i  with  this  hearing  to-day.  In  other  words,  I  wanted  him  to  give  us 
j  a  continuous  story.  As  to  whether  or  not  the  authority  of  the  Gov- 
I  ernment  within  whose  jurisdiction  the  obstruction  is  to  be  made 
I  shall  precede  or  follow  the  action  of  this  commission  that  is  a  question 
i  which  we  could  consider  after  all  the  testimony  is  in.  I  would  also 
I  suggest  that  if  a  conference  between  the  engineers  of  the  applicant 
I  and  the  engineers  of  the  Govermnents  is  contemplated,  that  con- 
I  ference  could  perhaps  be  more  intelligently  carried  on  after  the 
i  testimony  has  been  otfered  than  before. 

I     Mr.  Van  Kennen.  I  shall  be  glad  to  have  such  a  conference  at  the 
proper  time,  and  I  am  thankful  for  the  suggestion. 

Mr.  Taavney.  It  is  only  in  the  interest  of  orderly  procedure  that  I 
made  the  suggestion  I  did,  so  as  to  connect  up  the  hearing  at  Atlantic 
City  with  the  hearing  we  are  entering  upon  now. 

ilr.  Van  Kennen.  I  tliinlv  we  should  go  on  with  the  testimony. 

Mr.  KooNCE.  ]\Ian3^  questions  which  will  come  up  on  this  applica- 
tion are  engineering  questions,  and  I  agree  with  the  suggestion  of 
Mr.  Keefer  that  it  would  be  well  if  the  engineers  of  the  Dominion, 
of  the  United  States,  of  New  York,  of  the  applicants,  and  of  Ontario 
should  get  together  and  discuss  between  themselves  the  engineering 
features  of  this  proposition.  That  would  relieve  the  commission  of 
a  great  deal  of  trouble  and  would  tend  to  shorten  the  hearing.  That 
procedure  was  adopted  in  the  case  of  the  dam  across  the  St.  Marys 
River  at  Sault  Ste.  Marie,  and  the  engineers  met  together  and  had  a 
discussion  and  came  to  a  unanimous  decision  as  to  the  effect  of  the 
dam.   I  think  that  would  be  a  good  thing  to  do  in  this  case. 

Mr.  MiGNAULT.  That  might  be  a  little  premature  at  this  juncture. 

Mr.  KooNCE.  Perhaps  it  is.  It  might  be  well  for  me  to  state  for  the 
United  States  that  this  application  which  the  company  has  put  before 
you  was  put  before  you  with  the  consent  of  the  United  States  Govern- 
ment. The  company  made  application  to  the  Secretary  of  War  for  ap- 
proval of  this  proposition,  and  owing  to  the  fact  that  we  have  no  settled 
policy  in  regard  to  water-power  development  in  the  United  States 
at  this  time,  and  that  there  would  be  delay  in  Congress  covering  the 
whole  situation  in  passing  a  bill  which  is  now  before  it — in  fact,  I 
might  say  that  I  had  something  to  do  with  that  bill  myself,  if  I  may 
not  be  accused  of  lack  of  modesty — owing  to  that  fact  the  department 
did  not  consider  that  it  was  in  a  position  to  give  approval  to  any  new 
power-production  scheme.  But  there  was  no  objection  to  referring 
It  to  3'our  commission  to  pass  upon  the  international  aspect  and  those 
matters  which  you  would  naturally  have  to  pass  on  under  the  treaty. 
And  so  it  was  sent  from  the  War  Department  to  the  Secretary  of 
State  with  a  request  that  it  be  referred  to  your  commission.  Of 
course,  it  is  in  your  discretion  whether  you  will  consider  it  in  advance 
of  the  consent  of  the  two  Governments  or  not.  So  far  as  the  United 
States  is  concerned  we  would  be  glad  to  have  you  consider  it  and  to 
pass  upon  the  question.  I  imagine  the  Dominion  of  Canada  would 
also  have  no  objection  to  your  passing  upon  the  application,  it  being 
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well  understood,  however,  that  your  approval  will  not  carry  with  it 
any  authority  to  put  anything  in  the  river  until  the  consent  of  the 
United  States  Government  has  been  obtained  on  that  side  and  the 
consent  of  the  Dominion  of  Canada  on  the  other  side.  I  think  every- 
body understands  that.  And  as  to  the  actual  encroachment  on  the 
territory  on  either  side,  by  any  authority  granted  by  your  commission, 
they  would  want  the  consent  of  the  two  Governments  for  that. 

Mr.  Powell.  The  commission  is  in  this  position,  that  it  has  already 
let  the  applicants  go  ahead  with  their  case. 

Mr.  KooNCE.  You  know  the  position  you  took  in  the  case  of  the  St. 
Croix  Dam.  There  was  a  dam  there  that  was  built  without  any 
authority  from  either  country.  It  came  before  the  commission  and 
the  commission  gave  approval  to  this  dam  on  condition  that  the  neces- 
sary consent  should  be  obtained  from  the  two  Governments.  And, 
subsequent  to  your  approval  I  drafted  the  bill  myself  at  the  request 
of  Senator  Johnson,  from  Maine,  and  it  was  afterwards  passed  by 
Congress,  legalizing  that  dam,  so  far  as  the  United  States  Govern- 
ment was  concerned.  That  was  all  done  subsequent  to  your  considera- 
tion and  approval  of  the  matter. 

Mr.  Tawney.  The  approval  of  the  commission  was  conditional 
upon  their  obtaining  that  authority. 

Mr.  Koonce.  The  order  of  the  commission  had  no  effect  what- 
ever until  that  authority  was  obtained. 

Mr.  MiGNAULT.  The  cases  are  not  entirely  parallel,  because  in  the 
St.  Croix  case  the  obstruction  had  already  been  built.  In  that  case 
there  could  be  no  question  as  to  what  the  obstruction  would  be, 
whereas  here  the  War  Department  or  the  Dominion  of  Canada  might 
require  a  modification  of  the  plans,  and  if  we  give  our  approval  in 
advance  it  would  not  cover  the  modification  and  the  whole  thing 
would  have  to  be  brought  before  us  again.  I  just  call  your  attention 
to  that. 

Mr.  Tawney.  I  think  we  can  hear  the  evidence  and  consider  that 
point  afterwards. 

Mr.  KooNCE.  This  case,  of  course,  differs  from  the  St.  Croix  case, 
but  it  seems  to  me  that  the  applicants  in  the  case  are  in  a  better 
position.  The  St.  Croix  structure  was  built  in  absolute  violation  of 
the  law  of  both  countries,  while  in  this  case  nothing  has  been  done 
before  seeking  your  approval. 

Mr.  Powell.  We  have  let  you  go  ahead  already  and,  if  I  am  not 
guilty  of  a  bull,  I  would  say  that  if  we  were  going  to  stop  you  we 
should  have  stopped  you  before  you  began.  Having  gone  so  far, 
the  only  logical  position  is  for  us  to  hear  you  further.  But  I  may 
say  in  support  of  what  Mr.  Mignault  has  said  that  there  is  a  solemn 
judgment  of  the  commission  already  to  the  effect  that  these  should  be 
conditions  precedent  to  our  consideration. 

Mr.  Tawney.  You  are  mistaken  there;  where  authority  has  been 
granted  it  says  the  plans  can  be  approved. 

Mr.  Powell.  That  is  what  I  say.  The  approval  of  the  Government 
concerned  is  the  condition  precedent  to  our  going  ahead.  I  dis- 
sentefd  from  that  opinion  at  the  time  and  we  have  acted  on  the  other 
view  many  times  since.  I  think  the  only  thing  to  do  now  is  to  let 
the  applicants  go  ahead. 
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Mr.  Van  Kennex.  I  shall  confonn  to  any  mode  of  procedure  that 
may  be  directed.  I  may  say  that  Judge  Koonce  has  stated  the  posi- 
tion properly,  from  the  point  of  ^^Lew  of  the  American  side. 

Xow,  in  connection  T\  ith  this  plan  we  have  submitted  evidence  with 
reorard  to  what  we  claim  to  be,  as  I  say,  the  natural  flow  of  that 
stream,  which  we  claim  that  we  are  entitled  to  as  a  matter  of  right. 

In  addition  to  this,  we  have  asked  the  privilege  of  constructing  an 
embanlonent  from  the  so-called  Ogden  Island  to  Canada  Island. 

Xow,  as  I  understand  that  embanlvinent,  it  crosses  the  international 
border  line  and,  of  course,  a  part  of  it  would  be  in  Canada  and  a  part 
of  it  in  the  United  States. 

Mr.  Powell.  About  half  in  each. 

Mr.  Van  Kennen.  With  respect  to  that  part  in  the  United  States, 
it  may  be  necessary  to  have  the  consent  of  the  State  of  New  York, 
because  as  to  that  particular  part  of  the  river  I  take  it  that  the  State 
of  Xew  York  owns  the  bed  of  the  stream. 

The  purpose  of  that,  and  the  evidence  which  was  offered  for  the 
purpose  of  sustaining  the  position  Avhich  we  have  taken  is  twofold. 
One  is,  the  benefit  to  the  applicants,  the  New  York  &  Ontario  Power 
Co!,  and  the  other  is  that  we  claim  it  is  a  benefit  to  navigation,  upon 
which  we  have  also  introduced  some  testimony,  and  we  expect  to 
introduce  other  testimonj^  with  regard  to  that.  The  benefit  to  our 
project  Avould  be  that  it  would  lower  the  tailrace,  and  if  I  recall  the 
testimony  it  would  add  about  1,000  horsepower  to  the  power  capacity 
of  our  plant. 

Now,  so  far  as  the  benefits  to  navigation  are  concerned,  we  claim 
that  that  point  is  one  of  the  most  dangerous  points  for  navigation  in 
the  St.  Lawrence  River,  within  that  stretch.  There  is  at  that  point 
a  very  strong  side  draft,  and  with  the  large  body  of  water  flowing 
between  Ogden  Island  and  Canada  Island,  very  frequently  when  the 
tows  are  coujing  down  the  north  channel  of  the  river,  in  their  effort 
to  hesLV  away  from  this  side  draft,  the  vessels  come  to  grief  there, 
and  that  place  has  been  termed  the  graveyard  of  many  of  the  boats 
navigating  that  stream.   We  eliminate  that  danger  by  this  project. 

In  addition  to  that,  hy  the  elimination  of  that,  we  have  increased 
the  water  above.  In  other  words,  what  we  shall  call  the  backwater 
effect  of  this  embankment  we  claim  will  be  a  benefit  to  navigation. 
That  section  of  the  stream  happens  to  be  such  that  at  a  point  above 
this  there  is  what  is  known  to  the  navigators  as  the  Hogs  Back,  and 
the  effect  will,  we  claim,  be  to  put  more  water  over  that  and  also 
relieve  the  fall  that  is  there  at  the  present  time,  which  will,  we  claim 
be  a  benefit  to  navigation. 

In  addition  to  that,  we  have  asked  the  right  to  put  in  a  submerged 
weir  at  the  head  of  the  north  channel  opposite  Lock  24  of  the  chan- 
nel, all  of  which  is  to  be  done,  as  we  understand  it,  with  the  approval 
of  tlie  Dominion  Government  and  their  engineers,  as  to  the  form 
and  height  of  our  plan.  Our  evidence  has  shown  that  there  is  a  clear 
22  feet  of  water  over  this  so-called  submerged  weir,  at  the  lowest 
water  period,  which  will  be  a  much  greater  amount  of  water  at  that 
point  than  any  of  the  present  boats  need,  because  the  canal  is  14  feet. 

In  addition  to  that,  the  weir  has  a  further  effect,  beneficial  as  we 
claim,  to  both  navigation  and  water  power.  The  proof  has  not  yet 
been  furnished,  but  we  expect  to  furnish  proof  in  reference  to  the 
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water  on  the  sill  of  Lock  24,  where  the  measure  is  at  present  16  feet 
and  a  fraction. 

Mr.  King.  Are  you  not  referring  to  Cardinal? 

Mr.  Van  Kennen.  No,  sir. 

Mr.  King.  You  are  referring  to  the  head  of  the  Morrisburg  Canal. 

Mr.  Van  Kennen.  Yes;  I  am  referring  to  the  head  of  the  Morris- 
burg Canal  where  we  are  putting  this  in;  I  think  they  are  practi- 
cally the  same.  We  claim  this  weir  will  raise  the  water  at  Lock  24, 
which  we  claim  will  be  beneficial  to  navigation,  and  it  will  also  raise 
the  head  correspondingly  at  the  entrance  to  the  Little  River,  which, 
of  course,  will  be  beneficial  to  our  project. 

Now,  in  consideration  of  what  I  have  outlined  here,  the  benefits 
that  we  derive  and  the  benefits  to  navigation,  that  this  commission 
authorizes,  diverting  through  the  Little  Eiver  additional  water  at 
certain  stages,  we  will  maintain  a  uniform  flow  of  30,000  c.  f .  s.  down 
the  Little  River. 

We  shall  show  this  commission,  by  testimony  not  yet  introduced, 
as  to  just  how  much  water  it  will  be  necessary  for  us  to  divert  and 
at  what  stages.  I  may  say,  generally  speaking,  if  I  remember  the 
figures  correctly,  that  when  the  main  stream  discharges  about  240,000 
c.  f .  s.,  which  is  mean  low,  I  would  say,  that  we  will  want  somewhere 
about  3,000  c.  f .  s.  additional.  But  what  we  claim  we  are  entitled  to  is 
the  natural  flow  of  the  stream.  The  State  of  New  York  is  repre- 
sented here,  which  is  proper,  with  respect  to  the  rights  in  the  bed 
of  the  stream ;  the  people  represented  by  Mr.  King  are  naturally  care- 
ful with  reference  to  what  effect  this  is  going  to  have  upon  naviga- 
tion. The  only  suggestions  I  have  heard  made,  so  far  as  that  is  con- 
cerned, there  may  be  others,  but  so  far  as  has  been  disclosed  in  the 
proceedings  in  this  case  the  only  suggestion  I  have  heard  is  that  by 
the  construction  of  this  embankment  the  velocity  of  the  water  north 
of  Canada  Island  would  be  increased.  I  hope  to  prove  by  our  engi- 
neers, however,  that  while  there  will  be  some  slight  increase  in  the 
velocity  of  the  water,  north  of  Canada  Island,  notwithstanding  that 
fact  the  velocity  at  that  point  will  be  less  than  it  is  at  other  stretches 
of  the  north  channel  above.  Therefore  the  objection,  if  we  are  cor- 
rect in  regard  to  the  matter,  must  be  this,  that,  as  we  claim,  that  water 
will  not  be  swifter  at  that  point,  after  our  improvements  are  made, 
and  not  as  swift  by  considerable  as  it  is  farther  up  the  stream.  There- 
fore, if  boats  can  pass  these  other  stretches  of  the  river,  they  can  read- 
ily and  easily  pass  this,  and  the  benefits  in  general  to  them  will  be 
explained  by  some  of  our  navigators,  and  which  we  claim  will  be  a 
straight  course  without  any  side  draft,  and  a  consequent  betterment 
rather  than  a  detriment  to  the  conditions  as  they  are  to-day. 

We  introduced  several  exhibits  at  the  last  hearing  in  proof  of 
part  of  what  I  have  stated,  and  I  do  not  know  that  I  need  go  over 
all  of  them  now.  We  have  introduced  statutes  of  the  State  of  New 
York,  which  we  claim  gave  us  the  right  to  the  use  of  that  power  at 
that  point  in  1808  and  subsequently  in  1826.  We  also  introduced 
title  deeds  to  the  property,  showing  that  we  were  the  owners  of  the 
property,  and  we  expect  to  prove  further  and  connect  our  title  from 
the  original  grant  of  the  State  of  New  York.  We  have  also  intro- 
duced testimony  of  the  fact  that  this  property  has  been  used  ever 
since  1908  and  is  now  out  of  repair,  and  we  are  asking  to  have  it  im- 
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proved  for  the  benefit  of  the  industrial  activities  of  that  section  of 
the  country,  and  for  the  production  of  power,  and  we  have  shown 
our  incorporation.  We  have  also  shown  by  decisions  of  our  public 
service  commission  that  we  are  a  public  service  corporation  with  full 
power  and  authority  to  carry  on  business,  and  that  we  are  actually 
carrying  on  business  and  have  been  carrying  on  business  at  that  point 
for  several  years,  though,  of  course,  in  a  small  way.  And,  unless  this 
permission  be  granted,  we  might  as  well  d^aiamite  the  dam,  because 
it  is  useless  as  a  commercially  feasible  project. 

Mr.  MiGNAULT.  I  do  not  know  whether  you  have  the  evidence 
available,  but  it  might  be  important  to  show  how  long  the  existing 
dam  can  stay  in  the  river  in  its  present  condition. 

Mr.  Van  Kennex.  I  think  I  can  shoAV  that,  but  only  by  the  evi- 
dence of  our  engineers. 

Mr.  MiGNAULT.  It  may  be  an  argument  in  your  favor,  because  if 
the  existing  dam  were  carried  away  the  water  in  the  Morrisburg 
Canal  would  be  lowered. 

Mr.  Vax  Ken'xen.  It  certainly  would,  and  it  certainly  would  re- 
sult— well,  nobody  of  course  can  tell  what  it  would  result  in — but  if 
anybody  is  getting  the  benefit  from  that  dam  the  possibility  is  that 
at  the  first  freshet  or  with  a  press  of  ice  that  dam  will  go  out,  and 
that  will  be  the  last  of  it.  And  then  the  natural  flow  will  be  diverted 
through  that  river,  precisel}^  to  the  amount  we  are  claiming.  And, 
consequently,  without  compensating  works,  it  necessarily  will  lower 
the  level  of  the  water  on  the  Canadian  side,  and  interfere  with  naviga- 
tion in  that  way. 

Mr.  !MiGNAnLT.  Are  you  in  a  position  to  show  how  much  it  would 
lower  the  level  on  the  Canadian  side  ? 

Mr.  Van  Kennen.  I  would  have  to  ask  the  engineer  as  to  that, 
but  I  think  I  can  show  it. 

!Mr.  Tawxet.  You  will  cover  that  by  your  testimony? 

Mr.  Van  Kennen.  I  expect  to.  Mr.  Lea  was  on  the  stand  when 
this  hearing  was  adjourned  and  had  not  concluded  his  testimony. 
I  have  before  me  here  figures  as  to  the  discharge  of  the  St.  Lawrence 
River  which  I  would  like  to  introduce  in  evidence. 

(Filed  as  Exhibit  A-25.) 

E.  S.  Lea.  a  witness  produced  for  and  on  behalf  of  the  applicant, 
who  had  been  previously  sworn,  was  recalled,  and  upon  further  ex- 
amination testified  as  follows : 

Mr.  Van  Kennen.  Mr.  Lea,  you  may  proceed  to  explain  that 
table. 

Mr.  Lea.  I  simply  file  this  exhibit,  which  is  a  table  showing  the 
discharges  of  the  St.  Lawrence  Eiver  from  January,  1860,  to  the  end 
of  1917,  given  by  monthly  means  and  in  hundreds  of  cubic  feet  per 
.second  discharge. 

Mr.  MiGNAULT.  From  where  were  those  data  taken? 

Mr.  Lea.  They  are  based  on  information  supplied  by  the  United 
.States  Lake  Survey  and  independent  studies  and  investigations  of 
.summer  and  winter  conditions  on  the  St.  Lawrence  River  made  by 
myself  and  other  engineers. 

Mr.  MiGNAULT.  Tlie  information  is  based  either  on  official  records 
or  on  surveys  undertaken  for  that  purpose? 
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Mr.  Lea.  Yes,  sir ;  and  I  file  it  now  because  it  differs  from  the  pre- 
ceding tables  of  discharges  for  this  river  in  important  respects. 

Mr.  MiGNAULT.  You  might  state  in  what  way  it  differs. 

Mr.  Tawney.  You  might  also  state  whether  or  not  those  previous 
tables  were  official. 

Mr.  Lea.  The  preceding  tables  of  discharges  were  tables  printed 
in  the  1910  report  of  the  committee  on  the  regulation  of  Lake  Erie, 
which  was  a  committee  of  the  original  Waterways  Commission. 
That  table  of  discharges  was  also  based  on  information  supplied  by 
the  United  States  Lake  Survey  and  was  published  in  1910,  but  since 
1910  the  engineers  of  that  survey  have  made  several  measurements 
which  were  added  to  the  informaion  on  which  such  a  table  should  be 
based  covering  the  years  1912,  1913,  1914,  and  1915, 1  believe;  at  any 
rate,  three  or  four  seasons,  and  the  result  of  these  new  measurements 
have  been  to  show  that  the  old  measurements  were  in  error  to  a  cer- 
tain extent.  This  new  table,  so  far  as  summer  discharges  are  con- 
cerned, is  based  on  the  new  information  which  has  been  obtained  by 
the  United  States  Lake  Survey,  and  which  has  been  checked  by  the 
public  works  department  of  the  Dominion  of  Canada  to  the  extent 
that  they  have  made  measurements  for  that  purpose. 

Mr.  Tawney.  Then,  this  is  the  official  and  corrected  table  of  dis- 
charges during  the  periods  covered  by  this  exhibit,  is  it  ? 

Mr.  Lea.  Yes. 

Mr.  Tawney.  What  I  wanted  to  know  was  whether  these  correc- 
tions were  made  by  people  who  were  not  connected  with  either  Gov- 
ernment, or  whether  they  were  official. 

Mr.  Lea.  The  navigation  months  are  the  result  directly  of  the  dis- 
charge equations  as  they  are  based  on  the  United  States  Lake  Sur- 
vey work.  The  discharges  for  the  winter  months  are  not  based  upon 
them. 

Mr.  Tawney.  What  are  they  based  upon  ? 

Mr.  Lea.  They  are  based  upon  the  readings  of  the  gauges  at  the 
different  locks  in  the  St.  Lawrence  River  and  the  studies  of  the 
winter  conditions.  Manifestly,  no  single  discharge  curve  can  be  de- 
pended upon  to  give  the  discharge  with  ice  in  the  river,  because  the 
conditions  interfere  with  the  method  of  obtaining  the  discharge 
from  the  reading  of  a  gauge.  The  height  of  the  water  at  one  part 
of  the  river  may  be  due  to  anchor  ice  in  the  bottom  of  the  river,  and 
so  winter  discharges  are  not  directly  obtainable  from  a  series  of 
measurements  as  are  summer  discharges.  But  these  winter  dis- 
charges have  been  obtained  with  great  care  and  with  the  assistance 
of  comparisons  of  the  work  of  other  engineers  employed  in  the  same 
manner,  and,  so  far  as  this  inquiry  is  concerned,  and,  in  fact,  so  far 
as  any  inquiry  is  concerned,  in  my  opinion,  they  are  as  correct  as  can 
be  obtained.  There  may  be  slight  alterations  in  some  of  the  individ- 
ual months,  but,  so  far  as  the  general  flow  of  the  river  is  concerned, 
they  are  correct  within  what  would  be  called  practical  limits  of  error. 
They  have  no  absolutely  direct  bearing  on  anything  that  we  intend  to 
say  except  that  all  of  our  hydraulic  computations  and  calculations  are 
necessarily  based  primarily  upon  the  flow  of  the  main  river,  but  they 
do  not  affect^  any  of  the  gauge  readings.  For  instance,  we  have  rec- 
ords of  readings  on  the  lock  sills  at  all  of  the  terminal  locks  on  the 
St.  Lawrence  River  Canal. 
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Mr.  Tawney.  Those  are  official  readings? 

Mr.  Lea.  Those  are  official  readings ;  and  this  discharge  table  does 
not  affect  in  the  slightest  degree  those  readings.  It  does  not  throw 
any  doubt  on  them:  it  simply  interprets  them  in  a  different  way  in 
the  light  of  the  new  information  that  has  been  obtained  by  the 
United  States  Lake  Survey  and  checked  and  confirmed  by  some 
official  Dominion  Government  records  made  at  the  same  point  on  the 
St.  Lawrence  River  since  1915,  and  also  with  our  own  observations 
taken  in  connection  with  this  particular  matter. 

Mr.  Powell.  Is  there  any  substantial  difference  between  the  two 
statements  ? 

Mr.  Lea.  The  old  table  gave  as  a  minimum  discharge  about  152,000 
cubic  feet  per  second  and  a  maximum  of  351,000  cubic  feet  per 
second. 

Mr.  Powell.  A  variation  of  about  200,000? 

^fr.  Lea.  A  variation  of  200,000 ;  from  a  minimum  of  152,000  to  a 
maximum  of  351,000  in  the  course  of  55  or  56  years;  that  is,  from 
January,  18G0.  to  1917.  The  old  table  of  discharges  published  in  this 
report  of  the  Waterways  Commission  on  the  Regulation  of  Lake  Erie 
varied  from  a  mininuun  of  152,000  cubic  feet  per  second  in  February, 
1902,  to  a  maximum  of  351,000  cubic  feet  in  May,  1917. 

Mr.  Powell.  What  was  the  range  of  variation  there  ? 

Mr.  Lea.  It  is  about  200,000  cubic  feet  per  second.  Now,  the  con- 
siderable difference  that  the  new  table  presents  is  this :  The  minimum 
now  in  the  same  month  of  Februar}'',  1902,  is  about  185,000  cubic  feet 
per  second  instead  of  152,000,  and  the  maximum  is  slightly  less  than 
320.000  cubic  feet  per  second  instead  of  351,000. 

Mr.  Powell.  A  variation  of  140.000  instead  of  200,000? 

^Ir.  Lea.  Yes.   In  other  words,  the  minimum  has  been  raised  con- 

terably  and  the  maximum  lowered,  and  we  have  found  that  the 

.  Lawrence  River  is  a  much  better  regulated  river  than  we  had 
supposed :  regulated  by  nature,  I  mean.  It  is  a  better  river  all  around 
than  we  thought  it  was. 

Mr.  ^iliGXALXT.  From  your  experience,  do  you  believe  these  figures 
to  be  accurate  ? 

]Mr.  Lea.  I  believe  them  to  be  accurate ;  yes,  Mr.  Mignault. 
Mr.  Powell.  The  revised  figures? 

Mr.  Lea.  The  revised  figures.  AVhat  I  mean  by  that  is  I  know  that 
another  table  is  being  prepared  b}^  the  Dominion  Government  engi- 
neers and  the  variation  between  the  figures  for  the  individual  months 
and  those  given  in  this  table  are  quite  within  the  practical  limits  of 
accuracy :  in  fact,  within  limits  such  as  would  be  hard  to  determine 
by  actual  measurement. 

^Ir.  Mignault.  I  suppose  the  other  side  will  examine  these  figures 
and  let  us  know  whether  they  concur ;  so  you  might  go  on. 

Mr.  Van  Kennex.  I  think  we  furnished  the  other  side  with  these 
figures. 

^Ir.  Stewart.  You  gave  me  a  set  of  figures  last  winter.  I  do  not 
know  whether  they  are  the  same  or  not. 

Mr.  Lea.  As  a  matter  of  fact,  as  I  have  said,  some  of  the  winter 
'  '  asurements  might  be  modified  slightly,  but  they  will  have  no 

ictical  effect  upon  the  matter  under  discussion;  or,  in  fact,  upon 
any  matter  of  this  kind.   The  question  of  whether  the  discharge  for 
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one  month  varies  by  say  2,000  or  3,000  or  4,000  cubic  feet  per  second 
from  that  given  in  another  table  is  really  of  no  practical  importance,  jl' 
because  we  are  not  able  to  determine  this  matter  absolutely  any  closer  ii' 
than  that  and  perhaps  not  so  close. 

Mr.  McLean.  Could  a  copy  of  those  figures  be  given  to  our  engi- 
neers,  Mr.  Van  Kennen  ? 

Mr.  Van  Kennen.  I  have  only  one  copy  here  just  now,  but  I  shall 
be  glad  to  supply;  you  a  copy  later. 

Mr.  Lea.  I  might  add  further  that  do  not  consider  them  abso-|k 
lutely  essential  to  our  evidence  in  this  case,  because  they  do  not  affect 
the  question  of  levels.    But  they  do  differ  from  the  old  tables  so  a 
materially  I  thought  it  Avould  be  well  to  mention  the  matter  at  this  s( 
stage. 

Mr.  MiGNAULT.  Are  they  the  basis  of  the  table  which  you  put  in 
as  plate  2  with  your  application  ?  \ 

Mr.  Lea.  No;  plate  2  is  a  plate  which  shoAvs,  among  other  things,'  b 
the  natural  flow  of  the  Little  River  under  different  discharges  of  the  |  c 
St.  Lawrence  River  without  regard  to  how  those  discharges  hap-  j  n 
pened  to  occur.  i 

Mr.  MiGNAULT.  Assuming  such  a  discharge  in  the  St.  Lawrence  ^ 
River,  then  there  would  be  so  much  water  flowing  into  the  Little  1 
River  ? 

Mr.  Lea.  Yes. 

Mr.  Perkins.  This  table  shows  that  it  would  increase  the  natural 
flow  of  the  Little  River — that  is,  it  would  show  a  larger  natural  flow 
than  the  tables  previously  put  before  you.  In  respect  to  the  fact  that 
these  new  tables  show  a  greater  minimum  flow  of  the  river  and  that 
this  curve  shows  what  water  flows  down  the  Little  River  under  a  given 
quantity  of  water  flowing  down  the  entire  river,  this  new  table  will 
affect  this  proposition  materially,  in  that  it  shows  a  larger  natural 
flow  of  the  Little  River. 

Mr.  MiGNAULT.  Yes;  there  is  a  consequence  to  the  larger  natural 
flow  in  the  main  river. 

Mr.  Lea.  No  ;  I  think  the  gentleman  is  under  a  certain  misappre- 
hension. Possibly  I  have  not  explained  it  clearly  enough.  The 
amount  of  water  which  flows  down  the  Little  River  is  directly  influ- 1 
enced  by  the  height  of  the  water  at  the  entrance  of  the  Little  River.  | ; 
That  is  what  determines  the  amount  flowing  down  the  Little  River. : 
This  table  of  ours  does  not  change  the  level  which  occurred  at  any  j 
time  or  in  any  month. 

Mr.  MiGNAULT.  Well,  Mr.  Lea,  the  greater  the  flow  the  higher  the  ' 
level.  !  i 

Mr.  Lea.  But  we  have  changed  the  flow  which  corresponds  to  a  ] 
given  level.  For  instance,  in  the  old  table  a  depth  of  16  feet  on  the  j  ( 
sill  of  Lock  24  would  give  w^hat  we  would  call  a  certain  discharge.  I  j 
Now  we  call  it  another  discharge,  but  the  height  remains  the  same,  1 1 
naturally.  The  height  in  January,  1870,  or  in  any  other  month  has 
not  been  changed  by  the  fact  that  we  think  the  total  discharge  of  the  1 ; 
main  river  is  greater  or  less.  1 1 

Mr.  Perkins.  Do  you  refer  to  heights  or  flows  ? 

Mr.  Lea.  I  refer  to  both. 

Mr.  MiGNAULT.  Mr.  Lea,  make  that  clear.  When  Mr.  Perkins 
refers  to  that  flow  he  refers  to  the  flow  in  plate  2.  i 
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Mr.  Lea.  The  scale  at  the  bottom  of  phite  2  refers  to  discharges  of 
the  St.  Lawrence  Eiver,  and  those  discharges  have  a  certain  mean- 
ing with  regard  to  the  height  of  the  lock  sill. 

Mr.  Perkins.  Were  those  flows  given  on  plate  2  computed  in  ac- 
cordance with  the  old  table  or  the  new  table? 

Mr.  Lea.  With  both  the  old  and  new  tables. 

Mr.  King.  Did  you  strike  a  mean  ? 

Mr.  Lea.  Xo:  I  mean  to  sav  that  when  the  depth  of  16  feet  on  the 
lock  sill  of  Lock  2-i  

^Ir.  Tawney.  Mr.  Chairman,  I  would  suggest  that  we  would  get 
along  better  if  gentlemen  who  wish  to  cross-examine  Mr.  Lea  re- 
served their  cross-examination  until  his  examination  in  chief  has 
been  concluded.   Then  we  can  proceed  in  an  orderly  manner. 

Mr.  Lea.  I  understand  ]\Ir.  Perkins's  objection  all  right.  It  is 
because  the  information  that  might  have  been  put  on  this  curve  is 
not  here.  For  instance,  we  might  have  put  a  scale  of  elevations  to 
correspond  to  those  discharges,  and  that  would  have  cleared  up  the 
matter. 

Mr.  MiGXAULT.  Just  let  me  follow  3^011,  Mr.  Lea.  My  impression 
would  be  that  the  greater  the  discharge  the  higher  the  level.  Am  I 
right  or  wrong? 

Mr.  Lea.  You  are  right  in  the  way  you  put  the  question;  but  the 
discharge  which  occurs  in  the  St.  Lawrence  River  at  a  given  height, 
according  to  our  table,  is  larger  in  the  low-water  months  than  it  was 
in  the  old  table.  The  height  is  the  same.  We  do  not  vary  the  height 
in  any  way.  The  height  is  given  by  the  readings  on  the  lock  guages 
which  have  been  taken  there  since  January,  1860. 

I     Mr.  MiGXAULT.  Yes;  but  for  a  given  height  you  found  a  greater 

i  discharge  I 

I  Mr.  Lea.  Of  the  main  river;  it  does  not  affect  the  Little  River  any 
because  that  is  affected  by  the  height  of  the  water  at  its  entrance. 

I     Mr.  Van  Kexxex.  Is  there  anything  further,  Mr.  Lea? 

Mr.  Lea.  I  was  going  to  say  that  if  a  table  of  heights  on  lock 

•  sills  were  jDlaced  at  the  bottom  of  plate  2  it  would  apply  to  both  the 

!  old  table  and  the  new  table. 

Mr.  Arthur  White.  Mr.  Lea,  if  you  have  183,000  cubic  feet  per 

.  second  going  down,  according  to  the  new  computations,  you  would 

.  get  more  flow  down  the  Little  River  than  you  would  when  there 

r  was  only  the  152,000  in  the  main  river? 

Mr.  Lea.  Xo.    That  is  a  very  good  example.    The  old  minimum 

i  was  152.000  cubic  feet  per  second  in  a  certain  month,  which  I  men- 
tioned.  That  corresponded  to  a  given  height  at  the  entrance  of  the 

1  Little  River  or  to  a  given  reading  on  the  sill  of  Lock  24.  The  185,000 

e  cubic  feet  per  second,  which  we  call  the  minimum,  corresponds  to 

i.  the  same  reading  on  the  lock  sill  and  the  same  height  at  the  entrance 
of  tlie  Little  River. 

:     Mr.  Arthur  White.  That  is  true ;  but  you  are  enlarging  the  Little 

e  River  so  that  you  would  have  a  greater  proportion  of  water  at  the 
time  a  flow  of  152,000  cubic  feet  per  second  is  going  down  the  Little 
River  tlian  at  the  time  of  a  flow  of  183,000  cubic  feet  per  second. 

Mr.  Lea.  Xo;  we  are  not  enlarging  the  Little  River  in  the  natural 
flow.   The  Little  River  is  supposed  not  to  be  artificially  enlarged. 
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Mr.  Arthur  Wiim:.  Well,  put  it  this  way :  If  you  had  to  receive 
an  increment  of  flow  at  the  low  stages  in  order  to  keep  your  flow  up 
to  what  you  wished  for  power  purposes  you  would  have  to  request 
a  less  increment  with  183,000  than  you  would  with  152,000? 

Mr.  Lea.  Yes ;  that  is  true.  If  we  are  taking;  the  30,000  cubic  feet 
per  second,  our  increment  of  flow^ — that  is,  the  change  in  flow  cor- 
responding to  1  foot  rise  or  fall  in  level — is  different  in  our  new 
table. 

Mr.  Arthur  White.  But  you  would  have  to  request  less  water 
with  182,000  cubic  feet  per  second  than  you  would  with  152,000  for 
minimum-flow  conditions  in  order  to  bring  the  quantity  up  to  the 
required  floAV  that  you  would  intend  to  use  under^  

Mr.  Lea.  No  ;  I  do  not  see  that,  Mr.  White. 

Mr.  James  White.  What  proportion  of  the  flow  is  going  to  go 
down  the  Little  River? 

Mr.  Lea.  That  varies,  Mr.  White. 
Mr.  James  White.  Approximately  ? 

Mr.  Lea.  It  varies  from  about  8  to  12  or  14  per  cent,  according  to 
the  stage  of  the  water. 

Mr.  James  White.  Well,  what  at  low  water?  The  essential  dif- 
ference between  the  old  and  new  tables  simply  demonstrates  that  at 
low  water  you  get  more  water  going  down  the  Little  Elver  than  you 
had  supposed. 

Mr.  Lea.- No,  sir;  we  get  exactly  the  same  because  low  water,  so 
far  as  height  is  concerned,  is  the  same  as  it  ever  was.  We  only  say 
that  we  thought  there  was  a  certain  amount  going  down.  The  eleva- 
tions remain  the  same,  and  therefore  smj  flow  like  the  flow  of  the 
Little  River  which  depends  upon  elevation  will  remain  the  same. 

Mr.  tL^MES  White.  In  the  new  table  you  put  the  minimum  flow  at 
hovf  much? 

Mr.  Lea.  We  say  the  minimum  flow  is  185,000  cubic  feet  per  second. 

Mr.  James  White.  My  point  is  this:  Eight  per  cent  of  185,000 
would  be  greater  than  8  per  cent  of  152,000. 

Mr.  Lea.  That  is  quite  true,  but  then  it  would  not  be  8  per  cent  of 
152,000.  The  percentages  would  be  different  with  the  old  table  than 
they  are  now,  but  there  would  be  the  same  quantity  flowing  down 
the  Little  River. 

Mr.  James  White.  That  last  analysis  means  that  you  contend  that  ' 
while  the  measurements  of  the  flow  of  the  river  were  in  error,  jonr 
measurements  of  the  flow  of  the  Little  River  were  not. 

Mr.  Lea.  That  is  quite  true,  because  they  were  determined  by  the 
elevation  of  the  water  and  we  are  not  suggesting  that  there  have  been 
any  changes. 

Mr.  Van  Kennen.  Mr.  Lea,  I  have  here  a  copy  of  the  original  re- 
survey  of  the  River  St.  Lawrence  at  the  point  in  question.  That,  if 
I  understand  it  correctly,  is  an  official  document  and  properly  copied, 
is  it  ? 

Mr.  Lea.  Yes,  sir.  The  tracing  from  which  this  plan  has  been 
made  was  obtained  from  the  office  of  the  United  States  Lake  Survey 
at  Detroit. 

(The  paper  referred  to  by  Mr.  Van  Kennen,  and  which  he  offered 
in  evidence,  was  marked  "  Exhibit  A-26.") 

Mr.  Tawney.  Describe  what  that  exhibit  is,  Mr.  Lea. 
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Mr.  Lea.  The  plan  is  eiititleJ  '*  Kesurvey  of  St.  Lawrence  Eiver, 
No.  o,**  and  covers  tliat  part  of  the  river  from  a  point  about  Lock  23 
on  the  Morrisburo-  Canal  to  a  point  about  1  mile  abo\  e  the  entrance 
of  the  Little  Kiver.  It  also  shows  the  depths  of  the  vrater  at  various 
points  below  the  surface  corresponding  to  about  four-tenths  below 
minimum  low  water  in  the  St.  Lawrence  Eiver.  These  soundings 
were  taken  at  two  ditferent  periods  which  are  given  in  a  note  at  the 
bottom  of  the  plan. 

:^Ir.  MiGXAULT.  That  is  dared  1901  ? 

Mr.  Lea.  The  plan  is  dated  1901.  The  soundings  given  were  taken 
in  1901  and  also  during  a  period  between  1870  and  1873.  A  reference 
to  the  plan  will  show  that  these  soundings  were  taken  at  intervals 
from  one  end  of  the  Rapide  Plat  to  the  other  and  in  other  portions 
of  the  river.  I  merely  file  tliis  because,  so  far  as  I  know,  it  is  our  best 
plan  so  far  as  soundings  go,  but  at  the  same  time  I  wish  to  state  that 
soundings  in  the  Rapide  Plat  are  not  very  reliable. 

^Ir.  ^IicNAULT.  Why  not? 

Mr.  Lea.  On  account  of  the  difficulty  of  obtaining  them.  They 
are  reliable  for  certain  purposes,  but  possibly  not  for  others. 

Mr.  MiiiXAULT.  I  suppose  these  soundings  in  the  Little  River  indi- 
cate the  tiepths  under  existing  conditions? 

Mr.  Lea.  They  indicate  the  depths  as  shown  in  the  note  at  the 
bottom  of  the  plan,  the  note  under  the  title.    The  note  begins, 

Soundings  are  in  feet,  reduced  to  standard  low-water  plane,  corre- 
sponding to  elevation  243  in  Lake  Ontario,"  which  refers,  I  believe, 
to  the  gauge  at  Oswego,  N.  Y.  And  I  add  again  that  that  elevation 
243  was  not  reached  during  the  period  since  January,  1860.  The 
lowest  that  was  reached  was  243.41. 

Mr.  MiGXArxT.  What  is  the  zero  of  that  datum  ? 

Mr.  Lea.  The  sea-level  datum  at  New  York. 

Mr.  Vax  Kexxen.  Mr.  Lea,  have  you  made  computations  of  the 
discharge  between  the  two  islands  and  between  Canada  Island  and 
the  north  shore? 

Mr.  Lea.  I  have  made  computations  of  the  discharge  under  pres- 
ent conditions  between  Canada  Island  and  Ogden  Island  and  be- 
tween Cnnada  Island  and  the  north  shore. 

Mr.  Vax  Kenxex.  I  am  offering  in  evidence  here  a  diagram 
showing  that  discharge.  [The  diagram  referred  to  was  marked 
"Applicant's  Exhibit  27."]    Now,  explain  that  diagram,  Mr.  Lea. 

Mr.  Lea.  That  diagram  is  intended  to  show  the  relative  propor- 
tions of  the  present  flow  down  the  Rapide  Plat,  which  goes  between 
Ogden  and  Canada  Islands',  and  between  Canada  Island  and  the 
north  shore. 

Mr.  Powell.  That  is  exclusively  Canadian  water,  so  far  as  owner- 
ship is  concerned? 

Mr.  Vax  Kexxex.  No;  I  think  not.  Part  of  it  is  in  American 
waters.  The  international  boundary  line  goes  between  Ogden  Island 
and  Canada  Island. 

Mr.  Powell.  Then  Canada  Island  is  a  Canadian  island  ? 

Mr.  Vax  Kexxex.  Yes,  sir. 

Mr.  Lea.  Along  the  foot  of  the  diagram  is  a  scale  marked  "  Dis- 
charge of  Rapide  Plat  in  thousands  of  second-feet,"  and  it  reads 
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from  180,000  up  to  340,000;  that  is,  it  covers  the  range  of  flow  of  the 

-river.  n  i  n 

Mr.  Tawney.  From  180,000  to  340,000  cubic  feet  per  second  ? 
Mr.  Lea.  Yes,  sir.   That,  of  course,  is  a  little  beyond  the  range  in 

each  direction,  because,  as  I  said  before,  our  present  idea  of  the 

range  is  between  185,000  and  320,000  second-feet ;  so  this  covers  a  little 

more  than  the  range. 

Mr.  Gardner.  That  includes  all  the  water  passing  down  the  north 

channel,  does  it? 

Mr.  Lea.  That  represents  the  water  which  at  present  passes  down 
the  north  channel.  The  upper  line  is  marked  "Canada-Ontario 
Channel."  The  lower  one  is  marked  "  Canada-Ogden  Channel "  and 
refers  to  the  channel  between  Canada  Island  and  Ogden  Island.  The 
scale  at  the  bottom  represents  the  discharge  of  the  river  in  thousands 
of  second-feet  at  the  present  time,  and  very  nearly  the  total  flow  of 
the  river ;  all  but  what  goes  down  the  Little  River. 

Mr.  Powell..  Is  this  bank  along  the  north  shore  there  an  arti- 
iicial  bank  ? 

Mr.  Lea.  It  probably  is  in  some  places,  but  I  do  not  think  it  is  all 
the  way.  I  mean  the  canal  is  usually  excavated  a  little  inland  for 
ease  of  construction. 

Mr.  Powell.  And  the  excavation  is  thrown  into  the  river,  is  it? 
How  do  they  dispose  of  the  excavation  there  ? 

Mr.  Lea.  I  do  not  know. 

Mr.  Tawney.  Is  the  north  bank  of  the  river  natural  or  artificial 
as  a  result  of  the  construction  of  the  canal  ? 
Mr.  Tucket.  It  is  artificial. 

Mr.  Lea.  Just  what  it  is  at  present  it  w^ould  be  hard  to  say.  It 
was  built  in  1888,  I  think. 

Mr.  Gardner.  Have  you  the  percentage  of  water  that  flows  be- 
tween Canada  Island  and  Ogden  Island  as  compared  to  the  whole 
flow? 

Mr.  Lea.  Yes,  sir ;  I  am  going  to  refer  to  that  now.  The  diagram 
shows  the  total  flow  down  the  rapids,  and  the  part  flowing  between 
Canada  Island  and  Ogden  Island  is  shown  by  the  lower  curve.  For 
instance,  suppose  the  flow  at  the  Rapide  Plat  is  240,000  cubic  feet 
per  second.  The  diagram  will  show  that  the  quantity  flowing  be- 
tween Ogden  Island  and  Canada  Island  is  about  87,000  cubic  feet 
per  second,  and  the  quantity  flowing  down  the  channel  between  Can- 
ada Island  the  Ontario  shore  is  153,000  cubic  feet  per  second. 

Mr.  MiGNAULT.  What  do  you  mean  by  the  discharge  of  the  Rapide 
Plat? 

Mr.  Lea.  The  quantity  going  down  the  north  channel,  or  the 
Tlapide  Plat. 

Mr.  MiGNAULT.  You  mean  by  the  north  channel  the  channel  be- 
;tween  Ogden  Island  and  the  north  shore  ? 
Mr.  Lea.  Yes,  sir. 

Mr.  Tawney.  And  that  you  call  the  Rapide  Plat? 
Mr.  Lea.  That  is  the  Rapide  Plat. 

Mr.  Powell.  Have  you  the  subdivision  of  water  made  by  Clarkes 
Island? 

Mr.  Lea.  No ;  it  is  not  shown  on  that  diagram. 
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Mr.  MiGXAULT.  At  what  point  is  that  discharge  of  the  Eapide 
Plat  estimated  I 

Mr.  Lea.  The  discharge  down  the  Rapide  Phit  is  the  discharge  of 
the  St.  Lawrence  Eiver  less  what  goes  down  the  Little  River,  which 
is  in  the  neighborhood  of  3,000  or  -i.OOO  second-feet. 

Mr.  Tawxey.  At  what  point? 

Mr.  Lea.  As  a  matter  of  fact,  the  discharge  down  the  St.  Law- 
rence is  practically  the  same  from  Lake  Ontario  to  Lake  St.  Francis. 
The  quantity  which  goes  in  from  the  small  rivers  does  not  appre- 
ciably affect  that  quantity. 

Mr.  ^IiGXAixT.  It  is  the  discharge  of  the  whole  river  minus  what 
goes  down  the  Little  River  ? 

Mr.  Lea.  That  is  what  is  referred  to  as  the  discharge  clown  the 
Eapide  Plat  on  this  diagram. 

Mr.  Powell.  The  discharge  down  the  Little  Eiver  is  about  one- 
eighth  ? 

Mr.  Vax  Kexxex.  It  is  about  one-tenth. 

Mr.  !MiGXAULT.  That  is  under  present  conditions,  Mr.  Van  Kennen, 
or  under  the  conditions  which  you  call  natural  ? 

^Ir.  Vax  Kexxex.  Under  the  natural  conditions. 

Mr.  MiGXAULT,  Lender  actual  conditions  it  would  be  less? 

Mr.  Vax  Kexxex.  I  do  not  suppose  there  would  be  more  than 
3,000  or  4.000  cubic  feet,  because  the  dams  are  in  the  way. 

!Mr.  ^IiGXAULT.  I  think  it  was  stated  at  Atlantic  City  that  not 
more  than  '2  or  3  per  cent  of  the  whole  river  goes  down  now,  under 
present  conditions,  through  the  Little  Eiver. 

Mr.  Vax  Kexxex.  I  should  say  not  to  exceed  4,000  or  5,000  cubic 
feet. 

Mr.  ^MiGXAULT.  But  what  Mr.  Lea  means  as  the  discharge  of  the 
Eapide  Plat  is  the  discharge  of  the  whole  river  less  what  goes  down 
under  existing  conditions  by  the  Little  Eiver. 

Mr.  Lea.  Yes,  sir ;  it  practically  represents  the  flow  of  the  St.  Law- 
rence Eiver.  because  the  other  is  so  small  that  you  can  leave  it  out  of 
account,  if  you  like,  in  this  connection. 

Mr.  Vax  Kexnex.  If  there  is  nothing  more  with  reference  to  the 
explanation  of  that  particular  plate,  I  would  like  to  ask  if  you  cal- 
culated the  effect  of  the  embankment  between  Ogden  Island  and 
Canada  Island  upon  the  stage  of  the  river  adjacent  thereto  and  up- 
stream, known  as  tlie  backwater  effect? 

Mr.  Lea.  Yes;  I  did. 

Mr.  Vax  Kexxex.  Will  you  explain  that? 

Mr.  Powell.  Preliminary  to  that,  have  you  a  profile  of  that  inter- 
national channel? 

Mr.  Vax  Kexxex.  I  think  it  is  on  the  original  plate. 

Mr.  Lea.  It  is  shown  on  plate  1  with  the  embankment  across  it. 
1  calculated  the  backwater  effect. 

Mr.  Keefer.  You  are  speaking  of  after  the  construction  of  the 
dam  ? 

Mr.  Lea.  Yes:  I  calculated  the  backwater  effect  under  the  condi- 
tions that  I  presumed  would  exist;  that  is  to  say,  with  30,000  cubic 
feet  per  second  going  down  tlie  Little  Eivei*.  The  effect  of  the  em- 
bankment is  to  cut  off  tlie  proportion  of  the  flow  down  the  Ea])id 
Plat  which  would  pass  between  Ogden  Island  and  Canada  Island 
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and  force  it  through  the  channel  between  Canada  Island  and  the 
north  shore.  The  effect  of  that  again,  of  course,  would  be  to  raise 
the  surface  of  the  water  north  of  the  embankment,  because  we  will 
be  forcing  a  larger  quantity  of  water  through  the  same  channel. 

Mr.  MiGNAULT.  Have  you  estimated  the  amount  of  elevation? 

Mr.  Lea.  Yes,  sir.  The  elevation  of  the  water,  of  course,  depends 
upon  the  stage  of  the  river  again.  My  only  object  in  determining 
what  that  backwater  effect  would  be  was  to  determine  its  effect  upon 
the  shallow  portions  of  the  rapids  which  we  have  been  referring  to  as 
the  Hogs  Back ;  so  I  did  not  consider  it  necessary  to  determine  what 
the  backwater  effect  would  be  at  all  stages  of  the  river,  but  merely  at 
the  stage  that  would  concern  navigators  down  the  rapids  and  over 
this  Hogs  Back. 

Mr.  MiGNAULT.  During  the  navigation  season? 

Mr.  Lea.  During  the  navigation  season  and  at  such  time-^  or  at 
such  stages  of  the  river  that  they  would  be  concerned  with  the  depth 
upon  the  Hogs  Back,  because  during  high  water  they  have  plenty 
of  water  and  during  low  water  they  can  not  run  the  rapids  at  all. 

Mr.  Gaed??er.  Your  idea  is  that  the  practical  effect  of  this  Aveir 
would  be  to  slow  up  the  rapids  in  the  north  channel  above? 

Mr.  Lea.  It  would;  yes. 

Mr.  Gardner.  It  would  not  reach  up  to  the  upper  end  of  Ogden 
Island,  of  course? 

Mr.  Lea.  Yes;  in  my  opinion  some  of  it  would  back  up  as  far  as 
the  upper  end  of  Ogden  Island.  The  point  of  interest,  according 
to  my  idea,  to  navigators  is  the  stage  of  the  river  when  the  reading 
on  the  sill  of  Lock  28  is  about  16  feet  or  16.1,  and  the  reading,  as  it 
happens,  on  Lock  24  is  about  the  same  amount. 

Mr.  MiGNAULT.  Where  is  Lock  28? 

Mr.  Lea.  It  is  farther  up  the  river.  It  is  not  shown  on  any  plans 
we  have  here  and  it  does  not  concern  this  matter,  except  when  the 
navigators  are  going  down  the  river  it  is  the  first  point  at  Avhich 
they  can  leave  the  canals  and  go  into  the  river  itself.  It  is  up  near 
Lock  27,  the  first  of  the  canals  of  the  St.  Lawrence  River  near  Lake 
Ontario. 

Mr.  MiGNAULT.  Do  you  call  it  the  Cardinal? 
Mr.  Lea.  It  is  farther  up. 

Mr.  Gardner.  It  is  the  first  one  you  come  to  below  Prescott? 
Mr.  Lea.'  Yes,  sir. 

Mr.  Powell.  In  other  words,  that  is  an  index  as  to  the  state  of 
affairs  below^  for  tiie  navigators  ? 

Mr.  Lea.  Yes ;  and  when  they  get  there  and  know  what  the  reading 
on  tlmt  gauge  is  they  know  whether  they  are  able  to  shoot  the  Rapide 
Plat  or  not.  Tliat  stage  of  16.1  on  the  lock  sill  of  Lock  28  corre- 
sponds to  a  flow  of  about  222,500  cubic  feet  per  second  all  the  way 
down  the  river.  I  chose  that  particular  point  as  the  point  at  which 
I  would  calculate  the  effect  of  the  backwater  caused  by  the  embank- 
ment between  Ogden  Island  and  Canada  Island  because  that  is  the 
limiting  stage  of  the  river  at  which  boats  can  shoot  the  rapids,  and  I 
desired  to  ascertain  whether  the  effect  of  this  embankment  would  be 
sufficient  after  we  had  diverted  30,000  cubic  feet  per  second  down 
the  Little  River  to  maintain  the  level  across  the  Hogs  Back  as  high 
as  it  is  under  present  conditions.    The  result  of  my  calculations  of 
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backwater  is  this:  That  at  that  period  the  depth  on  the  Hogs  Back 
will  be  from  4  to  *5  inches  greater  than  it  is  at  the  present  time.  In 
other  words,  the  boats  drawirig  11  feet  will  not  only  be  able  to  shoot 
the  rapids  at  that  stage  of  the  river,  which  they  do  at  present,  but 
will  be  able  to  shoot  them  for  a  considerable  period  longer:  that  is, 
at  lower  stages  of  the  river. 

Mr.  PoAVELL.  At  what  tlraft  can  vessels  shoot  the  rapids  there? 

Mr.  Lea.  The  navigation  of  the  St.  Lawrence  River  Canal  is 
referred  to  as  14-foot  navigation. 

Mr.  MiGNAVLT.  At  what  point  will  that  increase  of  level  be  ? 

Mr.  Lea.  That  will  increase  the  level  to  a  maximnui  opposite  the 
embankment  itself,  jnst  north  of  it.  That  backwater  will  die  out  as 
it  goes  upstream,  and  it  will  carry  back,  so  far  as  present  levels  are 
concerned,  a  mile  or  so  past  the  Hogs  Back.  When  I  say  "  carry 
baek  *'  I  mean  carry  upstream. 

Mr.  MiGXAULT.  AVhen  you  speak  of  the  Hogs  Back  it  is  the  place 
where  you  will  btiild  your  embankment  s 

Mr.  Lea.  No;  the  Hogs  Back  is  the  shallow  part  of  the  rapids. 
It  is  a  point  opposite  what  is  known  as  the  old  dock. 

Mr.  ^IiGNAi  LT.  It  is  practically  opposite  the  words  "  Morrisburg 
Canal  *'  on  Exhibit  A-26  ? 

Mr.  Lea.  Yes;  it  is  opposite  a  point  about  halfway  down  Ogden 
Island,  where  a  small  dock  is  shown? 

Mr.  Van  Ken n ex.  Will  you  please  mark  it  on  the  exhibit? 

Mr.  Lea.  The  old  dock  which  I  have  just  referred  to  is  indicated 
on  Exhibit  A-26  b}"  the  letter  X  "  inclosed  in  a  circle.  The  navi- 
gators all  know  the  point,  because  the  greatest  disturbance  to  the 
flow  is  across  there;  and  one  of  the  effects  of  this  embankment  in 
causing  backwater  will,  in  my  opinion,  be  to  tend  to  drown  out  and 
smooth  out  those  swells. 

^Ir,  MiGXAULT.  What  difference  in  height  of  water  will  there  be 
at  the  point  indicated  as  being  the  Hogs  Back. 

Mr.  Lea.  From  8  to  6  inches  more  than  there  is  now  at  the  corre- 
sponding stage  of  the  river. 

Mr.  MiGXAULT.  Opposite  the  Hogs  Back  what  would  it  be? 

Mr.  Lea.  That  is  the  point  I  refer  to,  the  Hogs  Back. 

Mr.  MiGNAULT.  There  would  be  a  difference  to  the  good ;  that  is  to 
say,  a  greater  height  of  water  from  3  to  6  inches  at  the  Hogs  Back? 

Mr.  Lea.  Yes,  sir. 

-Mr.  T.AWXEY.  According  to  this  map,  what  is  the  depth  of  the 
water  at  the  Hog's  Back  now  under  normal  conditions? 

Mr.  Lea.  There  are  very  few  soundings  shown  there.  By  looking 
at  tlie  scale  on  the  map  you  can  see  the  distance  represented  by  hun- 
dreds of  feet.  There  are  spaces  there  of  four  or  five  or  six  hundred 
feet  with  no  soundings  whatever.  That  is  characteristic  of  the  map, 
and  tliat  is  why  I  consider  that  the  map  as  affording  a  basis  for 
hydraulic  computations  is  unreliable. 

Mr.  Tawney.  How  do  you  estimate  the  depth  of  water  at  the  Hog's 
Back? 

Mr.  King.  By  touching. 

Mr.  Powell.  What  draft  vessels  run  througli  there? 

Mr.  King.  Fourteen  feet  if  the  stage  of  the  river  is  correct  for 
thiit.  but  you  may  liave  to  wait  uj)  at  Cai'dinal  until  the  wind  blows 
the  other  way  to  get  down. 
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Mr.  Van  Kennen.  The  full  canal  size  of  the  vessels  is  14  feet.  If 
it  gets  lower  than  that  they  can  not  go  down  the  canal. 

Mr.  Lea.  One  may  get  some  idea  of  what  that  means  in  this  way : 
When  these  14-foot  boats  are  touching  at  times  on  the  Hog's  Back 
there  is  still  16  feet  of  water  on  the  lock  sill  of  lock  24. 

Mr.  King.  Then  Mr.  Van  Kennen  was  not  quite  right  in  saying 
that  you  could  not  get  down  the  canal.  A  difference  of  2  feet  might 
exist.  You  mentioned  lock  24  when  I  was  mentioning  lock  28  before^ 
but  Mr.  Lea  pointed  out  that  they  were  both  the  same. 

Mr.  Van  Kennen.  The  point  of  introducing  this  part  of  the  testi- 
mony is  to  show  that  there  will  be  from  3  to  6  inches  more  water 
over  the  Hog's  Back  than  there  is  at  the  present  time. 

Mr.  Lea.  I  might  interject  the  comment  that  3  to  6  inches  may 
sound  small,  but  that  the  whole  result  of  diverting  30,000  second-feet 
is  a  matter  of  inches,  even  if  we  did  nothing  to  compensate  for  it. 

Mr.  Tawney.  Mr.  Lea,  I  want  to  ask  you  whether  with  this  addi- 
tion to  the  height  of  the  water  at  the  Hog's  Back  the  water  would  be 
more  or  less  available  to  wind  conditions  than  at  present? 

Mr.  Lea.  Well,  what  I  should  say  about  that  is  that  the  swells 
would  be  less  and  so  the  effect  of  an  upstream  wind  would  be  less ;  the 
combination  of  an  upstream  wind  and  swells.  Besides  the  effect  of 
the  backwater  in  deepening  the  water  and  holding  it  up  even  higher 
than  it  is  at  present,  the  quantity  of  water  flowing  at  that  depth  is 
less  by  the  amount  that  we  propose  to  divert  through  the  Little 
Kiver,  and  that  also  is  an  improvenient. 

Mr.  MiGNAULT.  The  3  to  6  inches  at  the  Hog's  Back  allows  for  the 
diversion  of  30,000  cubic  feet  per  second  at  the  Little  Kiver? 

Mr.  Lea.  Yes,  sir. 

Mr.  Powell.  It  is  the  resultant  of  all  the  changed  conditions  ? 
Mr.  Lea.  Yes,  sir. 

Mr.  Van  Kennen.  If  we  view  this  from  the  compensatory  stand- 
point, and  taking  our  view  that  we  are  entitled  to  the  natural  flow  of 
the  stream,  and  the  mean  normal  flow  of  the  river  we  would  ask 
for  only  3,000  cubic  feet  additional,  you  can  see  that  our  compensa- 
tion is  very  great. 

Now,  I  thought  in  this  connection  you  might  also  explain,  Mr.  Lea, 
if  you  have  computed  the  effect  upon  the  tailrace  of  our  power  plant. 

Mr.  Lea.  The  effect  upon  the  tailrace  of  the  cutting  off  of  the 
quantity  of  water  flowing  between  Ogden  Island  and  Canada  Island 
would  naturally  be  to  lower  it  somewhat.  The  river  there  is  wide 
and  the  effect  will  not  be  very  great,  but  it  will  probably  be  a  matter 
of  4  or  5  inches  at  ordinary  stages  of  the  river ;  and  in  horsepower,  if 
the  total  30,000  cubic  feet  per  second  are  developed,  it  will  be  under 
1,000. 

Mr.  Van  Kennen.  Did  you  also  make  some  calculations  with 
reference  to  the  velocity  of  the  water  north  of  Canada  Island  after 
the  embankment  was  put  in  and  the  comparative  velocity  that 
point  with  the  velocity  up  stream? 

Mr.  Lea.  I  did. 

Mr.  Van  Kennen.  I  want  to  introduce  a  diagram  showing  that. 
(Filed  as  Exhibit  A-28.) 

Mr.  Van  Kennen.  Would  you  explain  the  meaning  of  that 
diagram. 
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Mr.  Lea.  The  diagram,  Exhibit  Ko.  2S.  is  intended  to  show  the 
velocity  in  the  channel  between  Canada  Island  and  the  Ontario 
shore,  under  present  conditions,  and  Avith  the  proposed  embankment 
between  Canada  Island  and  Ogden  Island  and  a  floAv  of  3,000  c.  f.  s. 
down  the  Little  River.  In  general  terms,  of  course,  we  know  that 
if  we  block  one  of  the  channels  and  force  all  the  waters  down  the 
other  channel,  we  are  bound  to  increase  velocity.  At  the  sam(^  time 
we  know  that  if  we  divert  30,000  c.  f.  s.  down  the  Little  River  where 
only  3.000  c.  f.  s.  is  tloAving  now.  that  we  will  tend  to  decrease  the 
velocity.  That  is  an  illustration  of  the  effect  that  this  diagram  gives. 
The  etifect  of  the  increased  passage  down  the  channel  between  Canada 
Island  and  the  north  shore  is  also  modified  by  the  fact  that  the  water 
will  be  deeper  and  the  cross-section  will  be  greater,  and  so  the 
velocity  will  tend  to  diminish  on  that  accotint.  Turning  now  to  the 
diagram  we  see  that  at  this  critical  stage  which  I  refer  to,  when  the 
boats  can  just  shoot  the  rapids  and  no  more,  there  is  a  little  over 
^1^0.000  c.  f.  s.  flow  in  the  main  river;  the  present  average  velocity  is 
abotit  6.3  feet  per  second. 

Mr.  Powell.  How  many  miles  an  hour  would  that  be? 

Mr.  Lea.  It  would  be  two-thirds  of  that;  a  little  over  4  miles. 
And  the  corresponding  velocity,  after  the  proposed  30,000  c.  f.  s. 
is  taken  and  the  proposed  improvement  installed,  will  be  slightly 
over  9  feet  per  second. 

Mr.  Tawney.  About  6  miles  per  hour. 

^Ir.  Lka.  Slightly  over  6  miles  per  hour.  Describing  the  diagram 
a  little  further,  the  scale  along  the  bottom  of  the  diagram  is  again 
the  discharge  down  the  Rapid  Plat,  the  discharge  of  the  m^in  river 
less  the  small  amount  going  down  the  Little  River,  and  the  vertical 
scales  on  each  side  of  the  diagram  show  the  velocities  in  the  channel 
between  Canada  Island  and  the  Ontario  shore  in  feet  per  second. 

Mr.  Tawney.  In  that  part  of  the  river  in  which  the  velocity  is 
increased,  are  there  an}^  natural  obstacles  that  render  navigation 
hazardous? 

Mr.  Lea.  Xot  that  I  am  aware  of.  In  view  of  the  fact  that  the 
effect  of  the  embankment  will  be  to  straighten  the  current  and  keep 
off'  the  side  draught  which  exists  at  the  present  time,  I  think  the 
navigation  difficulties  will  be  decreased. 

Mr.  Tawney.  Are  there  any  obstructions  in  that  part  of  the  river 
where  the  velocity  is  increased?  Are  there  obstructions  in  the  bed 
of  the  river ;  is  it  a  clean  channel  ? 

Mr.  Lea.  It  is  a  good  clear  channel. 

Mr.  Gardner.  After  you  pass  the  upper  point  of  Canada  Island 
the  navigation  course  is  practically  a  straight  line  down  the  river. 
Mr.  Lea.  Pretty  straight. 

Mr.  Mignault.  There  is  a  considerable  depth  of  water  at  that 
point. 

Mr.  Lea.  There  is  lots  of  water  there  at  the  present  time. 
Mr.  Powell.  Is  there  an}^  navigation  upstream  through  that  north 
channel  ? 

Mr.  Lea.  Yes:  the  passenger  steamers  of  the  Canada  Steamship 
Lines  pass  up  the  rapids. 

Mr.  Powell.  They  do  not  go  through  the  canal? 

Mr.  Lea.  At  certain  times.  They  usually  go  through  the  locks; 
but  they  do  at  times  go  through  the  rapids. 
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Mr.  KiN(j.  I  will  put  in  definite  evidence  on  that  point;  I  have  the  ; 
masters  of  the  steamers  present.  - 

Mr.  Van  Kenken.  I  understand  that  there  is  little  navigation,  but 
that  the  passenger  boats  of  the  old  Richelieu  Line  do  go  up  on  the  ■ 
outside,  as  they  claim.  I  do  not  know  how  frequently  that  is ;  but  we  t 
make  no  claim  on  that  point — let  me  ask  you  about  the  velocity  1* 
farther  upstream  in  that  same  channel;  have  you  made  any  calcula-  f 
tions  upon  that?  •  n 

Mr.  Lea.  Yes.    I  only  was  interested  in  comparing  the  increased  iil' 
velocity  in  the  channel  between  Canada  Island  and  the  north  shore  tli 
with  the  velocities  which  exist  at  the  present  time  in  the  Rapide  Plat,  -o 
the  maximum  velocities  which  the  Richelieu  &  Ontario  I^avigation 
boats,  when  they  do  go  up,  have  to  encounter.    It  happens  that  a  if 
series  of  measurements  of  velocity  were  made  at  my  request  some 
years  ago  by  Mr.  Tucker,  by  means  of  floats  set  out  above  Lock  24 
and  observed  at  fixed  intervals  dow^n  the  rapids  by  observers  there 
with  watches,  so  that  they  were  enabled  to  time  these  from  the  start-  ci 
ing  point  to  Lock  23.   By  means  of  these  observations  w^e  were  en- 
abled to  determine  pretty  closely  what  the  maximum  and  average  c 
velocity  would  be  down  the  rapids  at  the  different  stages.   A  certain  '  I 
stretch,  which  you  might  consider  the  middle  stretch,  5,880  feet  long,  i 
or  something  over  a  mile  in  length,  gave  the  highest  velocity,  and  the 
velocities  there  are  higher  than  will  exist  north  of  Canada  Island  t 
after  the  improvements  are  put  in  place,  and  if  the  backwater  is  as 
high  as  I  believe  it  will  be. 

Mr.  Powell.  That  is  relative.   What  are  the  actual  velocities? 

Mr.  Lea.  In  this  case,  for  instance,  the  maximum  average  velocity 
was  something  over  9  feet  per  second. 

Mr.  Powell.  A  little  over  6  miles  an  hour. 

Mr,  Lea.  Down  the  rapids  at  the  present  time  the  corresponding 
figure  in  the  swiftest  part  of  the  rapids  is,  in  my  opinion,  25  to  30 
per  cent  greater,  and  possibly  more,  than  across  the  pitches. 

Mr,  Powell.  That  would  be  about  8  miles  an  hour. 

Mr.  Lea.  At  least. 

Mr.  Van  Kennen.  You  acquired  this  inform.ation  by  the  most  im-  i 
proved  methods  of  determining  velocity. 

Mr.  Lea.  Yes,  One  set,  comprising  seven  floats,  we  sent  down  at 
varying  distances  across  the  river,  and  the  other  set,  comprising  five 
floats,  we  sent  down  at  varying  distances  across  the  river,  and  once 
they  started  they  foUow^ed  their  own  path. 

Mr.  Powell.  Is  there  much  difference  between  the  central  section 
of  the  river  and  the  sides  ? 

Mr.  Lea.  Not  more  than  the  ordinary ;  it  is  slightly  greater  in  the 
deeper  part  of  the  channel  and  the  center  of  the  stream. 

Mi".  MignauliT.  Do  you  find  it  to  be  the  fact  that  the  present 
velocity  in  the  Rapide  Plat  is  greater  than  the  velocity  that  would 
exist  north  of  Canada  Island  when  the  weir  is  constructed  ? 

Mr.  Lea.  Yes,  sir;  in  my  opinion,  without  any  doubt  whatever. 

Mr.  MiGNAULT.  How  much  greater? 

Mr.  Lea.  As  I  say,  probabl^r  25  per  cent,  and  I  think  in  the  pitches 
more  than  that. 

Mr.  Tawney.  In  one  case  it  is  6  and  8  miles  an  hour,  approxi-  ^ 
mately. 
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Mr.  Lea.  What  is  the  question  ? 

Mr.  Tawxey.  In  one  case  your  nnixiiuum  velocity  is  6  miles  and  in 
the  other  S  miles. 

Mr.  Lea.  That  dilference  measures  the  present  conditions  above 
and  the  conditions  as  they  will  exist  when  the  weir  is  in.  That  w^ill 
be  addinjx  about  33  per  cent.  The  6  miles  per  hour  and  the  8  miles 
per  hour  are  averaae  velocities,  and  the  maximum  velocities  are 
naturally  o-reater  than  this.  But  in  makina*  a  comparison  one  must 
always  use  average  in  both  cases  or  maximum  in  both  cases,  and  in 
the  case  of  the  velocities  we  use  the  avera<re  figure.  But  the  compari- 
son is  the  same  as  it'  we  had  in  both  cases  used  maximum  velocities. 

Mr.  Van  Kexxex.  Are  you  able  to  state  what  the  effect  would  be 
if  this  embankment  were  placed  there,  upon  navigation  at  that  point? 

Mr.  Lea.  Tlie  effect  on  navigation  at  that  point? 

Mr.  Vax  Kexxex.  At  and  opposite  the  embankment. 

Mr.  MiGXArLT.  That  has  been  explained;  it  does  away  with  the 
<rross  draft. 

Mr.  Lea.  Yes:  it  does  away  with  the  side  draft,  which  tends  to 
cause  boats  to  go  aground  on  the  shoal  between  Ogden  and  Canada 
Islands  and  thereby  straightens  the  stream  lines  and  makes  the  steer- 
ing better  at  that  point  on  the  river. 

Mr.  Vax  Kexxex.  What  effect  would  it  have  upon  the  velocity  of 
the  water  immediately  north  of  Canada  Island? 

Mr.  Lea.  That  is  just  what  we  have  been  talking  about. 

^Ir.  Vax^^  Kexxex.  You  spoke  about  the  increased  velocity. 

Mr.  Lea.  It  would  increase  it  to  the  extent  I  have  already  re- 
ferred to. 

Mr.  Yax  Kexxex-.  But  what  I  am  speaking  about — from  the  Hogs 
Back  down  there  to  that  point,  would  the  velocity  be  as  great  as  it  is 
now  ? 

Mr.  Lea.  From  the  Hogs  Back  down  to  the  foot  of  Ogden  Island, 
of  course,  the  velocit}'  would  be  less  than  it  is  now,  for  the  reason  that 
the  water  is  deeper  and  the  quantity  of  water  flowing  is  less. 

Mr.  ^IiGXAULT.  And  the  water  is  backed  up  ? 

Mr.  Lea.  The  water  is  backed  up,  and  therefore  the  depth  is 
greater. 

Mr.  Van  Kexxex.  In  our  application  we  also  add  what  was  called 
a  submerged  weir  at  what  I  call  the  head  of  the  Rapids  Plat,  at 
point  E:  I  would  like  to  introduce  a  cross  section  showing  that  and 
have  that  explained. 

(Filed  as  Exhibit  29-A.) 

Would  you  explain  that,  Mr.  Lea? 

Mr.  Lea.  That  shows  a  cross  section  of  the  river  at  a  point  oppo- 
site Lock  24,  from  soundings  taken  by  ourselves  especially  for  the 
purpose,  and  it  shows  the  areas  to  be  filled  with  the  dredgings  from 
the  deepening  of  the  Little  River  up  to  a  point  which  at  low  water 
show^  an  approximate  depth  of  22  feet. 

Mr.  ^IiGXAULT.  Over  the  weir? 

Mr.  Lea.  That  is  the  filling  in.  which  has  been  referred  to  as  the 
weir,  as  shown  by  tlie  shaded  portion  on  the  plan.  The  extent  of  that 
filling  is  the  maximum  that  would  be  required  in  order  to  more  than 
restore  conditions  of  depth  at  the  sill  of  Lock  24. 

Mr.  Gardner.  How  would  tliat  result  with  respect  to  the  depth  of 
the  water? 
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Mr.  Lea.  I  do  not  know  exactly  how  much,  the  depth  of  the  water 
would  be  at  this  point,  but  I  should  say  5  or  6  feet  deeper — 14  feet 
of  pitch  in  the  shoals  going  over  the  Hogs  Back — and  this  gives  at 
least  22  feet,  and  if  there  is  any  objection  to  22  feet,  we  are  willing 
to  modify  that  if  necessary. 

Mr.  Gardner.  Do  you  know  what  the  average  depth  of  that  chan- 
nel is,  from  this  place  where  the  proposed  weir  is  to  be  located  and 
the  head  of  the  Hogs  Back  Eapids  ? 

Mr.  Lea.  I  do  not  know  what  the  average  depth  is.  I  should  say 
it  is  20  feet.   The  maximum  depth  is  a  good  deal  more  than  that. 

Mr.  MiGNAULT.  I  understand  you  that  the  only  point  of  difficulty 
in  the  Eapide  Plat  is  the  Hogs  Back ;  independently  of  that,  there  is 
ample  water  for  navigation. 

Mr.  Lea.  So  far  as  I  know,  yes. 

Mr.  MiGNAULT.  At  the  point  where  the  fill  would  be  made,  you 
would  leave,  over  and  above  the  fill,  at  least  20  feet  of  water  ? 

Mr.  Lea.  More  than  20  feet;  at  least  22  feet.  I  do  not  think  we 
would  require  22  feet,  but  that  particular  diagram  shows  it  that  way, 
and  there  would  be  at  least  22  feet  under  the  conditions  that  would 
exist  if  this  application  were  carried  out. 

Mr.  MiGNAULT.  Which  would  be  several  feet  deeper  than  at  the 
Hogs  Back  in  what  you  would  deem  the  critical  condition  of  the 
water. 

Mr.  Lea.  Yes. 

Mr.  Van  Kennen.  Can  you  give  us,  approximately  at  least,  the 
distance  between  the  upper  reach  of  the  Hogs  Back  and  the  pro- 
posed submerged  weir? 

Mr.  Lea.  Between  the  Hogs  Back  and  the  proposed  submerged 
weir  ? 

Mr.  Van  Kennen.  Yes. 

Mr.  Lea.  There  is  a  scale  on  the  map  which  will  show  that ;  it  is  a 
mile  and  a  quarter,  at  least. 

Mr.  Van  Kennen.  Do  you  recall  whether  you  stated  from  your 
observation,  or  only  approximately,  the  width  of  the  so-called  Hogs 
Back? 

Mr.  Lea.  I  did  not  say  that. 

Mr.  Van  Kennen.  Had  you  any  information  that  would  give  you 
that? 

Mr.  Lea.  Nothing  except  the  soundings  shown  there. 

Mr.  Van  Kennen.  I  understand  it  is  about  200  feet  approximately.. 

Mr.  Lea.  At  the  shallowest  part  of  the  river  it  seems  to  be  some- 
thing like  that,  but  the  distance  in  which  the  disturbance  of  the  river 
occurs  is  somewhat  greater. 

Mr.  Van  Kennen.  I  do  not  think  you  have  yet  explained,  in  con- 
nection with  this  last  exhibit,  the  purpose  of  it  and  the  effect  of  it. 

Mr.  Lea.  The  purpose  of  it  is  to  increase  the  level  of  the  water. 

Mr.  MiGNAULT.  That  is  not  the  purpose  of  the  exhibit ;  it  is  the 
purpose  of  the  weir. 

Mr.  Van  Kennen.  What  I  want  is  the  purpose  of  the  weir. 

Mr.  Lea.  The  purpose  of  the  weir,  or  the  shallowing  of  the  chan- 
nel at  that  point,  is  to  increase  the  level  of  the  water  at  Lock  24,  and 
at  the  entrance  of  the  Little  River,  and,  of  course,  clown  our  fore  bay. 

Mr.  MiGNAUET.  By  how  much  ? 

Mr.  Lea.  So  far  as  Lock  24  is  concerned,  3  or  4  inches  would  be 
sufficient  to  permit  the  boats  to  enter  loaded  to  full  draft  at  any  stage. 
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Mr.  Gardner.  How  does  the  depth  of  the  water  correspond  at  the 
point  whore  vou  propose  to  construct  this  weir  up  to  the  upper  point 
of  Oguon  Ishmd  ( 

Mr.  Lea.  The  water  above  the  point  where  the  proposed  weir  is  to 
be  phiced  is  deeper,  considerably  deeper.  There  are  holes  there  55 
and  60  feet  deep. 

]\lr.  MiGNAULT.  I  have  not  got  from  you  yet,  or  perhaps  I  did  not 
understand  your  answer,  the  increase  in  depth  at  Lock  '24:. 

Mr.  Lea.  We  could  increase  it  if  we  were  to  put  in  such  fill  as  is 
shown  by  the  exhibit  last  filed  by  nearly  a  foot. 

Mr.  Van  Kennex.  It  depends,  of  course,  upon  the  extent  of  the 
fill  as  to  the  increase. 

Mr.  Lea.  Yes. 

^Ir.  MiGXAi  LT.  At  what  you  have  already  termed  several  times 
to  be  the  critical  stage — that  is,  a  total  discharge  of  about  220,000 
c.  f .  s. — what  would  be  the  increase  in  depth  at  Lock  24  ? 

Mr.  Lea.  That  would  be  about  six-tenths  of  a  foot  under  present 
conditions. 

Mr.  Van  Kenxex.  1  would  like  to  introduce  another  diagram  of 
comparative  depth  on  the  sills  of  Locks  24,  21,  and  15,  and  have  Mr. 
Lea  explain  that  diagram. 

(Diagram  filed  as  Exhibit  30-A.) 

Mr.  Vax  Kexxex.  Would  you  explain  tliat? 

!Mr.  Lea.  This  diagram  shows  the  depth  on  the  sill  of  Lock  15 — — 

^Ir.  IMiGXAULT.  Where  is  Lock  15  ? 

Mr.  Lea.  It  is  the  lowest  lock  in  the  Cornwall  Canal. 

Mr.  ]MiGXArLT.  And  Lock  21  is  the  entrance  ? 

^Ir.  Lea.  Yes ;  the  highest  lock.  This  diagram  shows  the  depth  of 
Lock  15  and  Lock  21  as  it  was  and  Lock  24  under  present  condi- 
tions corresponding  to  various  discharges  of  the  main  river.  It 
shows  the  depth  on  the  sill.  The  scale  of  discharges  in  the  main 
river  are  given  along  the  bottom  of  the  diagram,  and  the  depth  on  the 
sills  in  feet  are  given  on  the  vertical  scales  on  each  side  of  the  dia- 
gram. It  also  gives  the  depth  which  we  have  calculated  will  be  found 
on  the  sill  of  Lock  24,  with  the  embankment  in  place,  and  a  discharge 
down  the  Little  River  of  30,000  c.  f .  s. ;  that  is,  the  lower  of  the  two 
dotted  lines  on  the  diagram.  It  also  gives  the  depth  which  will  be 
found  on  the  sill  of  Lock  24  with  the  embankment  in  place  and  the 
submerged  weir  fully  constructed  at  the  point  E  and  30,000  c.  f.  s. 
withdrawn  through  the  Little  River;  so  that  that  diagram  enables 
a  comparison  to  be  made  of  the  present  depth  on  Locks  15,  21,  and 
^4.  and  those  which  will  occur,  first,  wdth  the  embankment  in  place 
only,  and.  second,  with  the  embankment  and  the  submerged  weir  in 
place  to  its  fullest  effect. 

Mr.  MiGXAULT.  Your  diagram  does  not  show  the  depth  on  Lock  24 
under  present  conditions? 

Mr.  Lea.  Yes,  sir ;  the  highest  line  shows  that. 

Mr.  Van  Kexxen.  Would  you  mind  giving  some  comparative 
stages  and  saying  what  the  diagram  shows  at  a  certain  passage  of 
tlie  river? 

Mr.  Lea.  Suppose  we  take  220,000  c.  f.  s.  that  we  have  been  talking 
about,  the  depth  on  Lock  15  is  14.8  feet. 
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The  present  depth  on  Lock  24  is  15.85  feet  and  the  depth  on  Lock 
21  would  be  15.2  feet,  about.  That  is,  in  years  gone  by  the  depth  of 
these  tliree  locks  would  be  as  follows: 


which  shows  that  the  depth  of  Lock  24  is  greater  than  the  other  two 
locks.  I  mention  Lock  21  here  because  it  was  included  in  the  diagram 
some  months  ago,  but  it,  of  course,  would  be  more  or  less  altered — 
probably  increased — by  the  works  going  on  on  the  other  side  of  the 
river. 

Mr.  MiGNAULT.  The  point  of  your  suggestion  is  that  the  same  boats 
go  through  both  canals. 

Mr.  Lea.  The  point  is  that  if  they  can  get  through  Lock  15  at 
that  stage  of  the  water  they  will  have  one  foot  more  water  at  Lock  24. 

Mr.  Tawney.  And  Lock  15  is  how  far  below  the  works  ? 

Mr.  Lea.  It  is  part  of  the  canal  through  which  the  boats  have  to 
pass ;  they  can  not  shoot  the  Long  Sault. 

Mr.  Van  Kennen.  Every  boat  has  got  to  go  over  Lock  15  except 
the  Kichelieu  &  Ontario  downstream  boats;  every  freight  boat  goes 
over  that  lock ;  and  this  diagram  is  intended  to  show  that  if  you  can 
go  over  that  you  have  plenty  of  water  over  Lock  24.  Is  there  any- 
thing else  in  reference  to  that  exhibit? 

Mr.  MiGNAULT.  Just  this,  the  actual  depth  in  these  locks  shown 
on  the  diagram  you  have  filed  are  taken  from  official  data. 

Mr.  Lea.  In  every  case. 

Mr.  Tawney.  In  your  judgment,  Mr.  Lea,  on  the  w^hole,  and  as  a 
result  of  the  development  contemplated  by  the  applicants,  navigation 
through  the  locks  of  the  canal,  as  well  as  navigation  through  the 
channel  north  of  Ogden  Island,  will  be  improved  rather  than  de- 
teriorated. 

Mr.  Lea.  Yes,  sir. 

Mr.  MiGNAjjLT.  Just  this  point,  Mr.  Lea,  have  you  considered  the 
effect  of  these  works  in  case  the  canals  were  deepened? 
Mr.  Lea.  .Yes,  sir. 

Mr.  MiGNAULT.  I  do  not  want  to  put  you  a  question  ahead  of  any 
question  which  Mr.  Van  Kennen  wishes  to  put ;  but  you  have  consid- 
ered that  point. 

Mr.  Lea.  I  have,  sir. 

Mr.  Powell,  That  would  not  affect  the  canals  if  you  deepened 

them. 

Mr.  MiGNAULT.  It  is  an  important  point. 

Mr.  Lea.  If  the  river  were  canalized ;  instead  of  having  canals 
lateral  to  the  river,  if  the  river  itself  were  made  a  channel  

Mr.  Powell.  That  is  another  proposition;  that  is  not  deepening 
the  canals.  That  is  substituting  canals.  If  you  deepen  the  present 
canals,  it  would  not  have  any  effect  on  your  work. 

Mr.  Lea.  No.  It  would  leave  the  levels  of  the  water  the  same.  I 
was  going  to  say  that  there  is  this  effect  on  navigation,  which  I  did 
not  mention:  One  small  effect  of  the  submerged  weir  would  be  to 
check  the  flow  of  the  water  immediately  above  it,  and  to  that  extent 
it  would  probably  help  the  approach  of  boats  to  Lock  24. 


Lock  15 
Lock  21 
Lock  24 


14.  8 
15.2 

15.  85 
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yir.  (tardner.  Do  you  contemplate  widening  the  entrance  of  the 
Little  Kiver  channel^ 

2llr.  Lea.  Our  plans  for  obtaining  the  greatest  head  that  \ve  can 
from  the  water  contemplate  both  widening  and  deepening  it.  But 
our  plan,  so  far  as  diYerting  water  or  altering  leYels  or  anything  of 
that  kind  is  concerned,  does  not  inYoh  e  a  deepening  or  a  widening. 

Mr.  Van  Kennex.  It  seems  to  me,  in  connection  with  that  question, 
that  I  should  again  state  this :  That  we  do  not  contemplate  excaYat- 
at  the  entrance  of  the  Little  Kiver  for  the  purpose  of  diYerting 
re  water,  but  merely  for  the  purpose  of  permitting  the  natural 

w  of  that  stream,  which  we  claim,  of  course,  we  are  entitled  to,  to 
.  -proach  the  hydraulic  works  at  such  Yelocity  as  will  giYe  us  the 
greatest  eliiciency.  I  hope  I  liaYe  made  that  clear ;  I  want  to  make 
it  clear. 

Mr.  Gardner.  How  do  you  arrive  at  your  calculations  as  to  Ydiat 
the  natural  flow  of  the  riYer  would  be  ^ 

Mr.  A'an  Ken n en.  I  expect  to  put  in  a,  witness  to  show  that. 

Mr.  Lea.  1  should  add  something  to  my  last  reply.  xVs  to  the 
deepening  and  Avidening  of  tlie  entrance  of  the  riYer,  it  is  necessary 
to  deepen  and  widen  it  to  obtain  30.000  c.  f.  s.  when  the  30,000  c.  f.  s. 
is  greater  than  the  natural  flow,  which  is  true  at  the  loAYer  stages  of 
the  river. 

Mr.  Powell.  That  follows  as  a  matter  of  course;  if  you  put  in  a 
dam  you  lessen  the  current. 

Mr.  Lea.  If  we  had  not  any  dam  there  at  all,  at  the  lowest  stage 
of  the  river  we  could  not  get  30.000  c.  f.  s.  through,  because  it  is  more 
than  the  natural  flow  at  the  low  est  stage  of  the  river. 

Mr.  Van  Kennen.  AVe  Y^ere  at  that  point  Ydien  we  adjourned  our 
meeting  before.  This  diagram  is  supposed  to  show,  and  it  has 
already  been  introduced  in  CYiclence,  how  much  supplemental  Y^ater, 
over  and  above  the  natural  flow,  Yould  be  required  to  maintain  a 
continual  floY'  of  30,000  c.  f.  s.  at  all  stages  of  the  river,  and  Mr.  Lea 
will  explain  that. 

Mr.  Lea.  Plate  A.  Exhibit  :22,  shoY^s  along  the  bottom  the  total 
di.'-charges  of  the  River  St.  LaYrence.  It  shoY^s  also  in  the  fourth 
line,  at  the  bottom  of  the  diagram,  a  scale  of  supplemental  water 
required  to  maintain  30,000  c.  f.  s.  in  the  Little  River  in  thousands 
of  cubic  feet  per  second,  and  the  vertical  scale  at  the  right  hand  side 
sliows  the  percentage  of  time  that  the  various  quantities  of  supple- 
mental Y  ater  will  be  required.  It  shoY^s,  for  example,  that  at  the  stage 
of  the  St.  Lawrence  River  of  220  000  c.  f .  s.  that  7,400  c.  f.  s.  extra  or 
supplemental  Y^ater  Y'ould  be  required  to  make  up  the  30,000  c.  f.  s. 
referred  to,  and  that  that  much  Avater  would  be  required  for  the 
stream  between  3  and  4  per  cent  of  the  time. 

Mr.  Van  Kennen.  Of  the  navigation  time? 

Mr.  Lea.  Excuse  me,  its  6  per  cent  of  the  navigation  time;  the 
curve  is  marked  there  during  navigation  season. 

Mr.  Van  Kennen.  Of  course,  that  is  the  extreme  Ioy^  condition  of 
the  river:  take  the  normal  condition  of  the  river,  240,000  c.  f.  s. 

Mr.  Lea.  Take  the  average  floY^  of  the  river,  which  is  247,000 
c.  f.  s..  the  quantity  required  would  be  about  1,600  c.  f.  s.  at  that 
stage,  and  it  would  be  required  for  about  37  per  cent  of  the  time,  that 
feniall  quantity  of  water. 
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Mr.  Van  Kennen.  Of  the  navigation  time? 
Mr.  Lea.  Of  navigation  time. 

Mr.  Yan  Kennen.  In  other  words,  at  the  normal  stage  of  the 
river,  what  we  are  asking  for  is  approximately  1,500  c.  f.  s.  addi- 
tional water  for  37  per  cent  of  the  navigation  time.  This  diagram,  of 
course,  shows  the  amount  at  all  stages,  and  shows,  of  course,  at  cer- 
tain stages  they  would  not  require  any  supplemental  water.  In  the 
very  low  stages  of  the  water,  Mr.  Lea  has  explained  what  it  would 
be  at  220,000  c.  f .  s. 

Mr.  Lea.  The  average  flow  of  the  Little  Kiver,  under  our  estimate, 
is  nearly  30,000  c.  f .  s. 

Mr.  Powell.  Under  natural  conditions? 

Mr.  Lea.  Yes.  The  flow  that  would  occur  there  under  natural  con- 
ditions, when  the  river  is  at  its  average  stage,  would  be  very  nearly 
30,000  c.  f .  s. 

Mr.  Mignault.  At  the  time  you  require  additional  water? 

Mr.  Lea.  We  base  that  on  the  navigation  season.  If  3^ou  want 
to  find  what  it  will  be  tEe  whole  year,  including  the  winter  months, 
you  can  take  the  lower  curve,  but  so  far  as  navigation  interests  are 
concerned,  the  percentages  I  gave  are  correct,  according  to  the  scale. 

after  RECESS. 

The  commission  reconvened  at  the  expiration  of  the  recess. 

Mr.  Van  Kennen.  Mr.  Chairman,  we  are  through  with  the  direct 
examination  of  Mr.  Lea. 

Mr.  Tawney.  Mr.  Lea,  before  your  cross-examination,  for  my  own 
information,  I  would  like  to  ask  whether  or  not,  in  the  event  this 
applicant  secures  the  approval  of  its  proposed  works  in  the  St. 
Lawrence  Eiver  and  the  authority  of  both  Governments  in  whose 
jurisdiction  they  are  to  be  located,  it  will  in  any  way  interfere  or 
conflict  with  any  general  scheme  that  may  hereafter  be  agreed  upon 
by  the  two  Governments  for  the  improvement  of  navigation,  so  as  to 
admit  of  the  navigation  of  vessels  of  greater  draft  than  are  now 
navigating  the  river,  or  the  geenral  development  of  power  wherever 
power  development  is  possible  on  the  St.  Lawrence  Eiver  ?  Will  this 
in  any  way  interfere  with  that  possible  development,  either  in  the 
matter  of  navigation  or  in  the  matter  of  power  hereafter? 

Mr.  Lea.  No,  sir;  I  do  not  think  it  will.  I  think  that  the  power 
house  placed  as  suggested  will  be  incorporated  naturally  with  the 
proposed  damming  or  development  of  power  at  that  point.  Of 
course,  the  embankment  would  have  to  be  removed,  probably. 

Mr.  Tawney.  You  mean  between  Ogden  Island  and  Canada 
Island? 

Mr.  Lea.  Yes,  sir;  it  would  have  to  be  dredged  out,  the  same  as 
some  other  dredging  would  be  required  to  be  done. 

Mr.  Mignault.  Would  it  stand  in  the  way  of  a  development  in 
the  north  channel  ? 

Mr.  Lea.  No  ;  it  would  not  stand  in  the  way  of  a  proper  develop- 
ment of  that  river  in  any  way.  Mr.  Mignault,  I  have  considered  that 
point  at  considerable  length — I  mean  the  possibility  of  how  that 
river  could  be  developed  for  the  purpose  referred  to — and  so  far 
as  I  can  see  this  thing  will  naturally  incorporate  itself  with  the 
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best  method  of  development,  and,  in  fact,  the  only  method  of  de- 
velopment. 

Mr.  Tawney.  So  that  as  an  enorineer  you  state  that  in  your  opinion 
this  proposed  work  would  not  seriously  conflict  with  any  possible 
development,  either  in  the  interest  of  navioation  or  power,  that  the 
two  Governments  may  agree  upon  o-enerally  for  that  purpose? 

Mr.  Lea.  Xo,  sir;  I  think  it  is  quite  in  line  with  it. 

Mr.  Tawney.  It  would  be  quite  in  line  with  any  possible  develop- 
ment that  they  might  agree  upon? 

Mr.  Lea.  Yes.  sir. 

!Mr.  Tawney.  Xow  the  gentlemen  may  cross-examine,  Mr.  Chair- 
man. 

Mr.  Magratii.  ^Ir.  Koonce,  have  you  any  questions  to  ask  the 
witness  ? 

;Mr.  KooxcE.  Xo.  sir;  I  have  not,  Mr.  Chairman. 

Mr.  King.  I  would  like  to  ask  Mr.  Lea  a  few  questions.  I  would 
like.  ^Ir.  Lea — very  briefly  from  you,  please — some  indication  of  the 
method  taken  to  compute  the  effect  of  the  backwater  due  to  building 
of  the  embankment  between  Ogden  Island  and  Canada  Island, 
which  is  said  to  give  certain  additional  depth  over  the  Hogs  Back. 
Could  you  briefly  explain  to  me  how  you  arrived  at  your  conclusion? 

Mr.  Lea.  That  is  more  or  less  a  technical  answer  that  you  require, 
and  it  is  pretty  hard  to  explain  except  in  technical  terms;  but  I  may 
say.  first  of  all.  that  I  estimated  the  effect  of  that  backwater  in  three 
independent  ways. 

Mr.  King.  Would  you  mind  giving  us  one  of  those  ways? 

Mr.  Lea.  One  of  those  ways  was  the  result  of  observations  of  the 
backwater  created  at  Lock  24  and  higher  up  by  the  jams  below 
Lock  23  in  the  years  1887  and  1905.  That  could  scarcely  be  called 
a  method  of  calculation,  because  it  was  really  a  series  of  observa- 
tions which  connected  the  backwater  produced  at  Lock  24  and  far- 
ther up  with  different  backwaters  produced  at  Lock  23  by  the  ice, 
which  was  the  artificial  obstruction  at  that  time. 

^^Ir.  King.  Did  you  make  any  observations  with  regard  to  those 
backwaters  ? 

Mr,  Lea.  We  did  not.  We  simply  took  the  readings  of  the  gauges 
at  the  two  locks.  Those  would  probably  be  right  within  two  or  three 
tenths. 

^fr.  King.  Lock  23  being  where? 

Mr.  Lea.  It  was  where  the  great  rise  took  place.  Lock  23  is  at  the 
lower  end  of  the  Morrisburg  Canal.  Lock  24  is  at  the  upper  end  and 
the  backwater  there  was  less  than  that  produced  at  Lock  23. 

^Ir.  King.  Then  one  method  was  to  compare  the  readings  at  Lock 
23  and  farther  on? 

Mr.  Lea.  Yes. 

Afr.  King.  Another  method — the  second  one? 

Mr.  Lp:a.  Another  method  was  to  utilize  the  discharge-velocity 
measurements,  which  I  referred  to  this  morning,  to  obtain  the  neces- 
sary hydraulic  data  to  perform  tlie  ordinary  backwater  calculations 
which  are  known  to  all  engineers.  I  do  not  think  I  can  explain  it 
to  you. 
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Mr.  King.  I  think  I  understand  your  meaning.  You  base  the 
probable  amount  of  backwater  at  a  certain  distance  farther  up  the 
river  upon  the  difference  in  velocities  ? 

Mr.  Lea.  No  ;  I  base  it  on  the  usual  hydraulic  formula  that  is 
used  by  hydraulic  engineers  in  estimating  i3ackwater,  but  in  obtain- 
ing the  data  which  are  necessary  in  using  that  formula  I  employed 
instead  of  the  actual  soundings  in  the  rapids,  which  I  thought  were 
more  or  less  unreliable,  what  was  a  more  correct  and  better  method, 
and  that  was  to  get  the  same  data,  the  hydraulic  radius  and  the 
proper  cross  section  of  the  river,  by  utilizing  the  velocities  which  I 
measured  in  the  river,  the  known  width  of  the  river  and  the  known 
discharges  of  the  river.  Those  three  quantities  would  give  us  what 
is  called  the  hydraulic  radius  and  also  the  effect  of  cross-sectional 
area  better  than  we  could  obtain  them  by  using  the  soundings  in  the 
river.  I  might  have  used  the  soundings  in  the  river,  but  I  utilized 
that  data  which  I  consider  is  much  better. 

Mr.  King.  Then,  having  that  data? 

Mr.  Lea.  Having  that  data,  I  utilized  the  ordinary  backwater  cal- 
culation.  I  used  the  Chezy  formula  with  Kutter's  coefficient. 

Mr.  King.  Are  those  formulas  supposed  to  be  subject  to  correction 
as  years  go  by  in  the  same  way  as  the  table  of  discharges  was  cor- 
rected by  your  table  this  morning? 

Mr.  Lea.  No  ;  not  in  any  sense. 

Mr.  King.  In  preparing  your  data  you  spoke  of  the  effect  of  a  dis- 
charge section  of  the  river  being  computed  with  regard  to  three  ele- 
ments. You  did  not  have  any  regard  to  the  natural  obstructions  or 
the  shape  of  the  river  bed  or  of  the  banks  in  making  that  compu- 
tation? 

Mr.  Lea.  Yes ;  I  did. 

Mr.  King.  I  understood  you  to  say  you  took  width  and  velocity 
and  cross-sectional  area. 

Mr.  Lea.  Yes;  and  what  else  did  you  ask  about? 

Mr.  King.  I  asked  if  you  had  any  regard  whatever  to  the  contour 
of  the  river  bed  or  banks.  The  shape  of  the  section  made  no  differ- 
ence to  you  ? 

Mr.  Lea.  The  effectiv e  factor  in  the  shape  of  the  section  was  given 
by  the  hydraulic  radius,  which  I  did  obtain  by  that  method. 
Mr.  King.  By  the  method  you  have  outlined  ? 
Mr.  Lea.  Yes. 

Mr.  King.  Which  took  no  regard  of- the  contour  line  of  the  river? 

Mr.  Lea.  Oh,  yes ;  it  did.  It  took  account  of  the  contours,  as  you 
call  them,  of  the  river  bed,  because  we  took  sections  near  enough  to- 
gether to  take  those  into  account,  as  is  always  done. 

Mr.  King.  Having  regard,  for  instance,  to  your  computation  with 
regard  to  the  so-called  Hog's  Back  itself,  did  you  make  a  study  of  the 
contour  of  the  river  bed  at  that  point  ? 

Mr.  Lea.  Yes ;  because  that  was  necessary. 

Mr.  King.  In  which  of  the  three  elements  which  you  mentioned 
just  now  did  that  contour  come? 

Mr.  Lea.  Possibly  in  the  hydraulic  radius  partially,  and  I  also 
took  it  into  account  in  the  choice  of  what  is  called  the  coefficient 
of  roughness,  which  is  usually  represented  in  this  formula  by  the 
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letter  X.  That  I  obtained  by  the  general  appearance  of  the  bed  of 
the  river  by  soundings  and  my  knowledge  of  the  ^Yhole  river. 

Mr.  King.  I  am  smiling  as  well  as  you  are.  I  quite  appreciate  the 
difficulties  encountered.  How  did  you  arrive  at  the  velocity  you 
spoke  of  ? 

Mr.  Lea.  By  floats  and  watches  as  described  this  morning. 

Mr.  King.  So  many  floats  placed  in  diHerent  positions  in  the  river? 

Mr.  Lea.  Yes. 

Mr.  King.  Some  in  the  middle  and  some  along  the  side? 
Mr.  Lea.  Yes:  very  good  indeed  compared  with  what  I  know  is 
generally  done. 

Mr.  King.  Your  words  '*  very  good  "  measure  a  relative  value. 
How  many  positions  in  the  river  streaui  would  your  floats  take, 
mostly  in  the  center^ 

Mr.  Lea.  Xo  :  they  Avere  set  out  so  as  to  be  evenly  spaced  across  the 
river. 

Mr.  King.  And  extending  over  how  long  a  period  was  that  in- 
vest  i  gat  ion 

^fr.  Lea.  It  took  about  30  minutes  for  the  floats  to  go  from  on-e 
end  to  the  other. 

Mr,  Magrath.  Were  they  all  surface  floats? 

Mr.  Lea.  You  uiight  call  them  all  surface  floats;  yes. 

Mr.  King.  Was  the  investigation  made  in  the  spring  or  fall  or 
summer  t 

Mr.  Lea.  In  the  fall. 

Mr.  King.  What  was  the  river  stage  at  that  time? 
Mr.  Lea.  About  210.000  second-feet. 

Mr.  King.  That  would  be  lower  than  the  stage  that  you  referred 
to  tlii^  morning  as  222,000  ? 

Mr.  Lea.  Yes;  it  would  be  lower.  The  velocities  would  be  really 
higher  at  that  stage  than  at  the  stage  we  took. 

Mr.  King.  I  suppose  it  is  quite  possible  in  making  these  computa- 
tion.-, having  regard  to  the  number  of  elements  that  must  be  consid- 
ered, different  engineers  might  arrive  at  different  results?  ' 

Mr.  Lea.  In  that  particular  method ;  but  I  took  all  the  means  that 
were  available  to  eliminate  the  errors  that  are  inherent  in  that  com- 
putation. 

Mr.  King.  Xo  doubt.  Xow,  you  mentioned  a  third  method,  did 
you  not? 

Mr.  Lea.  Yes:  the  third  method  is  a  good  one. 
Mr.  King.  Will  you  let  us  have  that? 

Mr.  Lea.  It  eliminates  all  those  factors  I  have  been  talking  about 
except  the  height  of  the  river.  In  the  Rapide  Plat  we  established 
abr>ut  10  or  12  gauges  from  which  we  obtained  discharge  curves,  just 
as  we  do  from  the  canal  gauges,  and  the  result  of  having  those  gauges 
in  the  rapids  and  having  them  read  them  over  a  considerable  period 
enables  u^  to  eliminate  altogether  the  necessity  for  the  actual  deter- 
mination of  the  condition  of  the  bottom,  or  its  area,  or  its  hydraulic 
radius. 

^fr.  King.  They  did  not  allow  you  to  arri\'e  directly  at  the  effect 
of  the  proposed  embankment  while  the  embankment  is  not  there? 
You  suggest  that  you  ha\'e  eliminated  a  great  numbei'  of  difficulties. 
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Mr.  Lea.  I  have  eliminated  practically  all  of  the  difficulties  in  cal- 
culating backwater. 

Mr.  King.  But  you  still  have  to  use  certain  tables  to  work  out  the 
effect  of  the  embankment  ? 

Mr.  Lea.  No  ;  I  have  not. 

Mr.  King.  Then,  how  did  you  apply  to  these  investigations  with 
the  gauges  the  conditions  that  will  arise  when  the  embankment  is 
there? 

Mr.  Lea.  The  conditions  that  will  arise  w^hen  the  embankment  is 
there,  so  far  as  these  computations  are  concerned,  are  simply  the 
increase  or  decrease  of  water  flowing  in  the  different  parts  of  the 
river,  and  nothing  else. 

Mr.  King.  In  other  words,  the  restriction  in  flow  at  Canada 
Island  by  reason  of  the  building  of  the  embankment  is  going  to  have 
a  definite  backwater  effect  which  can  be  figured  out  from  different 
tables  ? 

Mr.  Lea.  It  can  be  figured  out  with  no  tables  at  all  by  the  results 
of  those  gauge  readings. 

Mr.  King.  How  closely  did  your  three  methods  tally  ? 

Mr.  Lea.  They  tallied  Avithin  about  two  and  a  half  to  three-tenths 
•of  a  foot.  I  consider  them  very  close. 

Mr.  King.  And  for  all  stages  of  the  river? 

Mr.  Lea.  That  is  what  I  mean ;  all  stages  of  the  river  that  we  in- 
vestigated for  backwater.  For  instance,  I  did  not  investigate  all 
stages  for  backwater  at  the  Hogs  Back. 

Mr.  King.  How  far  up  the  river  was  the  backwater  likelv  to  ex- 
tend? 

Mr.  Lea.  The  backwater  was  likely  to  extend  about  a  mile  beyond 
the  Hogs  Back,  so  far  as  present  levels  are  concerned.  What  I  mean 
by  that  is  that  under  the  condition  referred  to  as  the  220,000,  in 
round  numbers,  the  limiting  condition,  there  is  a  present  level  of  the 
water  which  corresponds  to  that  flow,  and  the  backwater  created  by 
that  eml^ankment  increases  that  level  up  the  river  about  a  mile  be- 
yond the  Hogs  Back.  That  might  be  three-quarters  of  a  mile  to  a 
mile  and  a  half,  according  to  whether  the  increase  is  3  inches  or 
6  inches. 

Mr.  King.  Not  as  far  as  the  head  of  the  canal  ? 

Mr.  Lea.  The  head  of  the  canal  is  about  a  mile  and  a  quarter  from 
the  Hog's  Back. 

Mr.  King.  All  the  effect  would  disappear  somewhat  below  ? 

Mr.  Lea.  I  think  the  effect  of  that  backwater  would  disappear  be- 
low the  position  of  Lock  24. 

Mr.  King.  You  suggest  as  one  advantage  to  be  derived  from  the 
building  of  the  embankment  the  elimination  of  a  dangerous  current 
now  flowing  between  Ogden  Island  and  Canada  Island.  I  think  you 
used  the  expression  that  the  space  of  water  between  Canada  Island 
and  Ogden  Island  was  known  as  the  "  graveyard." 

Mr.  Lea.  No  ;  I  did  not. 

Mr.  Van  Kennen.  I  used  that  term. 

Mr.  King.  Mr.  Lea,  do  you  know  of  any  boats  that  have  gone  on 
that  particular  dangerous  spot? 

Mr.  Lea.  I  have  seen  four  on  at  once. 

Mr.  King.  They  were  a  tow,  were  they  not  ? 
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^Ir.  Lea.  I  do  not  know.    They  were  there  when  I  saw  them. 

Mr.  King.  Tliree  of  them  were  wreckmo-  boats,  were  they  not? 

]Mr.  Lea.  I  do  not  think  so.    I  think  two  of  them  were  aground. 

Mr.  King.  Can  you  contradict  this  statement:  That  any  boat  that 
has  gone  on  at  that  point  between  Ogden  Ishand  and  Canada  Island 
luis  gone  on  because  of  difficulties  which  she  might  have  encountered 
in  any  section  of  the  river,  such  as  damaged  steering  gear,  loss  of 
engine  power,  a  broken  towline,  or  something  of  that  kind?  Can 
you  contradict  that  statement? 

^Ir.  Lea.  I  do  not  think  so.  I  do  not  see  v^hy  I  should  contradict 
a  statement  of  that  kind. 

Mr.  King.  In  other  words,  so  far  as  you  know,  boats  that  have 

lie  on  there  may  have  gone  on  because  of  some  of  these  difficulties 
i.oi  due  to  the  local  situation? 

Mr.  Lea.  I  do  not  think  so. 

Mr.  King.  You  are  thinking,  but  you  do  not  know,  do  you,  Mr. 
Lea^ 

^Ir.  Lea.  I  know  this  much,  that  the  steering  gear  might  go  wrong: 
in  that  current  and  the  boat  would  not  go  ashore. 
Mr.  King.  Where  would  she  go  ashore,  below? 
Mr.  Lea.  Perhaps  not.  If  her  steering  gear  breaks  down  and  there 
1-  a  side  draft  there.. what  else  is  there  for  her  to  do  except  to  go 
-]iore,  and  if  the  side  draft  were  eliminated  that  influence,  at  least, 
uld  not  be  there. 

Mr.  King.  Have  you  made  any  investigation  of  the  passage  of 
ats  up  and  down  the  river,  Mr.  Lea,  as  well  as  investigation  of 
ti«jats  which  you  placed  in  the  river  itself? 
Mr.  Lea.  In  what  way? 

Mr.  King.  Can  you  tell  me  how  a  course  of  these  floats  would  com- 
part with  the  course  taken  by  a  boat  going  downstream? 

Mr.  Lea.  Well,  they  went  down  the  river  in  five  and  seven  different 
places.   They  must  have  followed  the  course  of  some  of  the  boats. 

^Ir.  KiNG.*^  The  floats  went  out  without  any  motive  power  ? 

;Mr.  Lea.  They  did. 

Mr.  King.  They  could  not  select  their  channel  in  any  way? 
Mr.  Lea.  Xo:  the  channel  would  probably  be  selected  by  the  river 
itself. 

Mr.  King.  Upbound,  can  you  tell  me  how  fast  one  of  the  rapids 
steamers  of  the  Canada  Steamship  Lines  would  pass  Canada  Island, 
going  b}'  the  land,  we  Avill  say ;  that  is,  under  existing  conditions? 

Mr.  Lea.  Xo :  I  could  not.  She  would  probably  select  her  eddies, 
and  I  do  not  know  how  fast  she  would  go. 

Mr.  King.  You  have  an  idea  what  margin  of  speed  she  has  to  work 
on  over  a  current  of  the  river? 

Mr.  Lea.  Xothing  except  by  comparison  of  the  other  stretches 
which  she  is  able  to  negotiate  farther  on. 

Mr.  King.  Probably  you  refer  to  the  stretches  in  the  Hog's  Back? 

;Mr.  Lea.  Yes;  and  from  that  west;  in  the  swifter  part  of  the  river. 

Mr.  King.  Can  you  tell  me  what  part  of  the  river  the  steamer 
wouhi  take  going  up  over  the  Hog's  Back? 

Mr.  Lea.  ^ly  opinion  would  not  be  worth  anything  on  that.  There 
are  pilots  here  who  know. 

Mr.  King.  But  you  have  expressed  this  opinion  that  the  increase  in 
the  velocity  of  the  stream  passing  north  of  Canada  Island  will  not 
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bring  that  velocity  to  an  amount  greater  than  is  now  contended  with 
in  the  Rapicle  Plat. 
Mr.  Lea.  Yes. 

Mr.  King.  Now,  that  surely  involves  some  knowledge  of  the  velocity 
which  the  steamer  does  experience  in  the  Rapide  Plat,  or  you  would 
not  make  that  statement. 

Mr.  Lea.  Well,  I  know  what  she  encounters;  yes.  I  know  what 
some  of  the  channel  velocities  are  in  both  places. 

Mr.  King,  Is  it  not  a  fact  that  the  figure  given  to  the  commission 
this  morning  as  to  the  velocity  in  the  Rapide  Plat,  against  which  a 
steamer  must  contend,  was  the  main  stream  velocity? 

Mr.  Lea.  No,  sir. 

Mr.  King.  What  was  it? 

Mr.  Lea,  It  was  the  average  or  the  surface,  if  you  please.  The 
relations  are  about  the  same.  In  that  stretch  of  5,800  feet  which  in- 
cludes fairly  slack  water  as  well  as  swift  water,  Ave  got  velocities 
over  the  whole  course  of  14  and  16  feet  per  second  in  the  present 
river  at  a  low  stage.  Those  figures  have  to  be  compared  with  the 
velocities  which  are  given  in  that  diagram  which  is  filed  of  the 
velocities  on  the  north  side  of  Canada  Island. 

Mr.  King.  The  figures  which  you  gave  the  commission  this  morn- 
ing as  representing  relative  velocities  north  of  Canada  Island  and 
the  Rapide  Plat,  with  which  the  steamer  would  have  to  contend 
upbouncl,  were  not  based  upon  computations  of  velocities  in  the 
eddies,  so  called? 

Mr.  Lea.  No  ;  that  could  not  be  done  very  well. 

Mr.  King.  And  I  suppose  you  are  aware  that  the  steamer  does 
take  the  eddies  upbound?  . 

Mr.  Lea.  She  takes  them  where  she  can  get  them,  but  she  can  not 
get  them  all  the  way  up. 

Mr.  King.  Is  it  not  a  fact  that  she  crosses  the  stream  and  takes 
the  eddies  on  the  other  side? 

Mr.  Lea.  Yes. 

Mr.  King.  And  in  subjecting  herself  to  the  full  stream  velocity 
she  may  possibly  go  downstream  to  some  extent? 
Mr.  Lea.  Yes;  that  is  possible. 

Mr.  King.  If  the  eddies  were  eliminated  and  she  had  to  take  the 
full  force  of  the  current  that  you  speak  of  and  had  not  an  ordinary 
speed  of  her  own  greater  than  that,  she  could  not  get  upstream  ? 

Mr.  Lea.  I  do  not  know  about  that.  The  speed  near  the  shore  is 
not  nearly  so  great  as  the  speed  in  the  middle  of  the  channel. 

Mr.  King.  Well,  perhaps  that  is  as  far  as  you  can  go,  Mr.  Lea. 
You  told  us  that  taking  a  stage  of  222,000  cubic  feet  per  second  the 
present  average  velocity  north  of  Canada  Island  would  be  6.3  feet 
and  the  velocity  under  the  new  conditions  would  be  over  9  feet. 
That  means  that  you  would  add  about  half  to  the  existing  velocity 
at  that  stage? 

Mr.  Lea.  At  that  stage;  yes. 

Mr.  King.  Supposing  the  stage  is  higher  and  runs  up  to  300,000 ; 
would  you  please  give  me  the  two  velocities  downstream  ? 

Mr.  Lea.  Do  you  mean  320,000  as  it  is  at  present  and  about  30,000 
less  tl^an  that  as  it  will  be  in  the  future? 
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Mr.  King.  Xo.  Xcnv.  let  us  <:et  that  straight.  You  told  us  this 
mornmo-  that  it  ^vould  be  for  us  a  critical  stage  of  2'20,000  flow.  The 
•two  fiirures  now  and  afterAvards  would  be  G.^^  and  over  9  feet. 

Mr.^LEA.  That  is  right. 

Mr.  King.  Now,  will  vou  a'ive  us  the  same  comparative  fia'ures  for 
the  velocity  at  a  stage  of  300.000  instead  of  the  '2:20,000  feet"^ 

^fr.  Lea.  It  would  be  about  0.8  for  the  lower  one  and  about  10.7 
for  the  other  one. 

^Ir.  King.  In  other  words,  there  is  a  greater  divergence  between 
the  two  velocities  as  the  stage  of  the  river  increases? 

Mr.  Lea.  Yes,  sir. 

Mr.  Magrath.  What  would  that  dilference  mean  per  mile  in  per- 
centages ( 

Mr.  Lea.  In  one  case  we  are  increasing  it  about  50  per  cent.  In 
the  other  case  it  would  be  over  60  per  cent. 

Mr.  King.  And  the  figures  you  gave  me  of  lO.T,  changing  that  into 
miles  per  hour,  would  be  about  7  miles  per  hour? 

Mr.  Lea.  Yes. 

Mr.  Migxault.  What  is  the  average  speed  through  tlie  water  of 
the  ships  that  go  up  that  channel? 

^Ir.  King.  I  can  give  you  that  from  witnesses  I  have  here,  Mr. 
Migiiault.    I  understand  one  of  our  boats  can  make  13. 

Mr.  ^liGNAULT.  A>suming  there  were  no  current  at  all  going 
through  the  water,  tliey  would  go  at  what  speed? 

Mr.  King.  They  feel  that  they  can  make  safely  about  13,  and  up- 
bound  at  this  point  I  can  show  that  we  have  not  got  more  than  2. 

^Ir.  Lea.  I  wish  to  explain  the  last  answer  again,  Mr.  King.  That 
diagram  that  was  filed  showing  the  velocity  under  present  condi- 
tions and  with  the  proposed  embankment  does  not  contemplate  the 
abstraction  of  the  27.000  second-feet  through  the  Little  Eiver. 

Mr.  King.  Although  your  various  other  diagrams  did  ? 

^Ir.  Lea.  But  this,  you  Avill  see  by  the  form  of  the  diagram,  was 
taken  out  of  a  former  report. 

Mr.  Migxault.  Please  state  Avhat  diagram  you  are  referring  to. 

Mr.  Lea.  It  is  Exhibit  A-28. 

Mr.  King.  May  I  ask,  Mr.  Lea,  why  you  would  prepare  a  diagram 
of  this  kind  for  introduction  in  evidence  when  you  had  taken  into 
account  the  withdrawal  south  of  Ogden  Island  in  your  other  dia- 
grams ( 

^Ir.  Lea.  As  a  matter  of  fact,  this  w^as  not  intended  to  be  pre- 
sented when  it  was  prepared  a  year  ago,  when  w^e  had  no  idea  of 
taking  30,000  second-feet  or  any  other  definite  amount  through  the 
Little  River  channel.  It  was  simply  a  diagram  showing  1917  con- 
ditions, as  is  stated  in  the  title  to  the  diagram. 

Mr.  King.  Is  it  in  any  way  based  upon  the  new  table  of  St.  Law- 
rencr^  discharges  that  you  presented  to  the  commission  this  morning? 

Mr.  Lea.  The  discharge  scale  along  the  bottom  is,  of  course,  ac- 
cording to  the  present  revised  table  of  discharges,  the  correct  one. 

Mr.  King.  Do  3'ou  mean  to  say  that  you  prepared  this  curve  Avith 
regard  to  the  present  corrected  table  of  discharges? 

Mr.  Lea.  The  table  that  I  filed,  which  is  the  table  which  has  been 
referred  to  in  my  evidence  all  tlie  way  through. 
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Mr.  King.  Are  all  your  curves  and  diagrams  prepared  with  ref- 
erence to  that  table  of  corrected  discharges,  Exhibit  A-25  ? 

Mr.  Lea.  Wherever  discharge  is  entered  or  appears  on  any  diagram 
that  we  have  filed  it  refers  to  the  discharge  of  the  St.  Lawrence  Kiver 
according  to  our  new  equation  of  discharge. 

Mr.  King.  According  to  corrected  computations? 

Mr.  Lea.  No  ;  but  according  to  corrected  observations  which  were 
made  by  the  United  States  Lake  Survey  with  great  care  and  have 
been  checked  by  the  engineers  of  the  Dominion  Government  also  with 
great  care. 

Mr.  King.  Have  you  any  data  upon  which  you  can  give  reliable 
evidence  to  the  commission  as  to  the  comparative  velocity  north  of 
Canada  Island  if  you  take  into  account  the  withdrawal  south  of 
Ogden  Island? 

Mr.  Lea.  There  would  be  30,000  second-feet  less  going  down  there.. 

Mr.  King.  You  have  not  made  the  computations  ? 

Mr.  Lea.  No.  As  it  stands  it  was  so  much  less  than  the  other  that^ 
as  a  matter  of  fact,  I  did  not  make  any  computation. 

Mr.  King.  I  do  not  suggest  that  there  was  any  intention  to  mis- 
lead the  commission.    I  simply  wanted  to  bring  out  the  facts. 

Mr.  Keefer.  Mr.  Lea,  my  idea  was  to  get  you  engineers  together 
and  then  after  you  agreed  or  disagreed  ask  you  a  few  questions,  but 
I  was  listening  to  your  statement  about  the  critical  stage,  which  I 
think  you  put  at  225,000? 

Mr.  Lea.  No  ;  222,500  cubic  feet  per  second. 

Mr.  Keefer.  And  that  gives  joii  16.2  feet  on  the  sill  ? 

Mr.  Lea.  16.1  feet,  I  think,  about  that,  on  the  sill  of  Lock  28  and 
nearly  the  same  on  Lock  24. 

Mr.  Keefer.  Now,  we  have  had  low  water  to  190,000  cubic  feet  per 
second,  as  I  understand  it? 

Mr.  Lea.  Not  in  the  navigation  season,  as  I  understand  it. 

Mr.  Keefer.  Well,  I  believe  that  is  a  fact.  Supposing  you  do  have 
water  at  190,000 ;  what  would  that  give  on  the  sill  with  the  ordinary 
flow  without  altering  conditions?  It  would  give  about  13.8,  would 
it  not? 

Mr.  Lea.  I  think  it  would  give  14.14  at  Lock  24. 

Mr.  Keefer.  Well,  we  will  take  the  figure  14.14  at  Lock  24 ;  that  is, 
on  the  basis  of  190,000. 

Mr.  Lea.  On  the  basis  of  190,000  and  nothing  done. 

Mr.  Keefer.  Supposing  you  are  going  to  take,  say,  30,000  cubic 
feet  per  second  flow  that  you  say  you  desire  in  the  Little  River ;  ac- 
cording to  your  chart  you  would  draw  away  how  much,  Mr.  Lea — - 
13,500,  would  you  not? 

Mr.  Lea.  Yes. 

Mr.  Keefer.  That  13,500  would  be  taken  out  of  the  river  after  you 
had  only  a  depth  at  the  lock  of  14.14.  What  would  that  reduce  the 
water  level  on  that  lock  ? 

Mr.  Lea.  I  do  not  know. 

Mr.  Keefer.  Well,  is  not  that  rather  a  serious  matter?  Should 
there  not  be  some  compensation  for  it? 

Mr.  Lea.  I  have  already  figured  on  compensation  for  it.  If  you  ask 
me  what  will  be  the  level  after  our  compensation  works  are  in  I  will 
tell  you. 
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Mr.  Keeper.  Do  you  estimate  that  your  compensating  works  down 
at  Ogden  Island  would  att'ect  that  situation  ?  I  want  to  see  where 
your  compensating  \vorks  come  in  to  att'ect  tluit  situation  at  low-water 
stages.   I  am  not  talking  of  critical  stages,  but  low-water  stages. 

Mr.  Lea.  You  mean  the  embankment  alone,  do  you  not  ? 

Mr.  Keefer.  Which  ever  way  you  like. 

Mr.  Lea.  C)ur  compensation  for  anything  at  Lock  2i  is  the  em- 
bankment and  the  submerged  weir. 

Mr.  Keefer.  Tlie  embankment  is  what  you  call  Canada  Island  to 
Ogden  Island,  is  it?  That  is  what  you  mean  by  the  word  "  embank- 
ment?" 

Mr.  Lea.  Yes,  sir. 

Mr.  Keefer.  And  the  submerged  Aveir  is  Avhere  you  waste  your  ma- 
terial in  the  deep  water  there  ? 
Mr.  Lea.  Yes. 

Mr.  Keefer.  Xow.  taken  one  by  one,  Avill  your  embankment  com- 
pensate for  that  low  water  at  Lock  2i? 

Mr.  Lea.  Xo  ;  it  will  not  compensate  for  it. 

^Ir.  Keefer.  Will  your  submerged  weir  do  it? 

]Mr.  Lea.  Yes ;  we  can  make  it  do  it. 

Mr.  Keefer.  In  what  way  ? 

Mr.  Lea.  By  putting  it  there. 

Mr.  Keefer.  By  making  it  a  larger  structure? 

Mr.  Lea.  Yes:  smaller  or  larger. 

^Ir.  Keefer.  So  you  figure  on  making  that  compensation  by  virtue 
of  that  submerged  weir  ? 

Mr.  Lea.  And  whatever  backwater  effect  might  come  from  the 
lower  embankment  due  to  the  diversion  drop,  as  I  might  call  it,  of 
the  water. 

^Ir.  Keefer.  Are  you  able  to  tell  me  anything  definitely  about  that 
now.  so  we  can  check  it  up  ? 
]Mr.  Lea.  About  what? 

]Mr.  Keefer.  Anything  in  addition  to  this  submerged  weir  by  way 
of  compensation.  It  is  a  serious  matter  and  we  want  to  be  safe,  that 
is  all.  How  would  it  do  for  you  engineers  to  get  together.  This  is 
one  of  the  points  I  would  like  clearly  cleaned  up.  You  can  take  your 
time  about  it.  The  engineers  can  confer  together  and  all  agree,  per- 
haps. 

Mr.  Lea.  Well,  I  can  not  tell  you  exactly  now,  but  I  think  it  might 
be  three  or  four  tenths. 

^Ir.  Keefer.  Probably  I  had  better  leave  it  for  the  present  and  re- 
sume at  that  point  again. 

Mr.  Van  Ken n en.  Would  you  state  the  point  you  would  like  to 
have  a  conference  on :  I  would  be  very  glad,  of  course,  to  have  it. 

Mr.  Keefer.  I  think  it  would  be  a  good  thing  for  the  engineers  to 
confer  on  everything  that  relates  to  this  matter,  but  in  particular  I 
\^-ant  U)  know  the  full  effect  of  the  compensation  work  at  the  low- 
water  period. 

Mr.  Van  Kennen.  We  can  give  you  that  now. 

Mr.  Keefer.  Then  give  it. 

Mr.  Lea.  We  can  compensate  sufficiently  to  allow  144  feet  on  the 
lock  sill  for  boats,  or  even  more,  if  we  are  allowed  to  fill  the  river  up 
to  the  necessary  extent. 
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Mr.  Keefer.  What  do  you  cali  the  necessary  extent? 

Mr.  Lea.  Tlie  extent  that  is  shown  on  that  diagram  will  allow 
boats  to  enter  at  190,000  c.  f.  s. 

Mr.  Keefer.  We  have  no  plan  of  the  extent  of  this  submerged 
weir  to  show  that.   What  would  it  be  ? 

Mr.  Lea.  I  stated  at  Atlantic  City  that  it  should  extend  at  least 
500  feet  up  and  down  stream. 

Mr.  Keefer.  That  would  be,  in  width,  500  feet,  and  all  the  way 
across? 

Mr.  Lea.  In  the  deepest  part  of  the  channel  only,  where  it  would 
be  necessary  to  fill  below  a  certain  level. 

Mr.  MiGNAuLT.  It  would  be  very  important  to  have  a  description 
of  these  works  and  in  the  order  of  the  commission  they  should  be 
described. 

Mr.  Keefer.  We  are  working  at  a  disadvantage  here,  because, 
supposing  some  order  is  asked  for  from  this  commission  and  then 
the  plans  come  forward  afterwards  before  the  department  of  public 
works,  they  might  or  might  not  be  in  harmony  with  this  evidence. 

Mr.  MiGNAuLT.  That  is  possible. 

Mr.  Keefer.  I  think  we  should  have  the  plans  as  approved  of  by 
the  department  of  public  works  and  then  they  could  come  for  an 
order  here. 

Mr.  Lea.  I  see  your  point  there,  but  so  far  as  the  description  of  the 
work  is  concerned  I  could  give  it  now. 
Mr.  Keefer.  Give  it. 

Mr.  Lea.  For  instance,  this  submerged  weir  is  simply  dropping 
hard  material  into  the  deepest  part  of  the  river  in  order  to  bring  it 
up  to  a  certain  given  level,  which  is  shown  there. 

Mr.  Tawney.  What  is  that  level? 

Mr.  Lea.  It  is  shown  on  Exhibit  A-29. 

Mr.  MiGNAULT.  Assuming  you  w^ere  giving  a  contract  for  the  con- 
struction of  the  weir,  how  would  you  describe  it  in  the  specifications  ? 

Mr.  Lea.  Just  as  I  have  described  it  now — simply. 

Mr.  Tawney.  Give  us  the  height  and  the  width  and  the  length  you 
contemplate. 

Mr.  Lea.  I  can  not  give  you  the  exact  width.    That  depends  on 
the  soundings  of  the  river,  but  sufficient  to  lift  it  to  elevation  200. 
Mr.  MiGNAULT.  That  is  very  indefinite. 
Mr.  Lea.  Two  hundred  is  not  indefinite. 

Mr.  MiGNAULT.  Yes,  it  is ;  how  could  we  describe  it  in  the  order  ? 

Mr.  Lea.  To  describe  the  dumping  of  material  in  the  channel  does 
not  seem  to  me  to  be  a  very  technical  or  difficult  matter.  The  main 
point  is  how  far  up  and  down  stream  we  ought  to  have  it.  It  would 
not  do  to  make  one  dump  20  feet  wide  in  the  direction  of  the  center 
of  the  stream.  It  would  need  to  be  at  least  500  feet  in  length,  up  and 
down  stream,  and  to  fill  the  river  to  that  level,  whatever  depth  is 
required. 

Mr.  Keefer.  What  depth  would  you  make  that ;  you  say  it  is  200 ; 
what  depth  would  that  represent  ? 

Mr.  Lea.  That  would  mean,  at  ordinary  low  water,  about  22  feet. 
Mr.  MiGNAULT.  Over  the  crest  of  the  weir  ? 

Mr.  Lea.  Yes ;  over  that  shallow  part  which  you  call  the  crest  of 
the  weir. 
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Mr.  Keefee.  Would  that  create  a  ripple  in  the  water  by  virtue  of 
having  that  sort  of  structure  there? 
Mr.  Lea.  Yes. 

Mr.  Keefer.  To  what  extent  ? 

Mr.  Lea.  Xot  to  a  very  great  extent. 

Mr.  Keefer.  I  suppose  there  are  worse  places  in  the  St.  Lawrence 
Eiver.  but  it  would  create  rough  water  there. 
Mr.  Lea.  It  would  create  a  slight  wave. 

Mr.  Keefer.  What  about  the  effect  below  that  weir,  as  regards  the 
locks  ? 

Mr.  Lea.  That  stretch  of  the  river  is  wide  and  comparatively 
deep,  and  swift  water  is  a  good  mam^  hundred  feet  down  below  that. 

Mr.  Keefer.  I  think  I  have  it  from  you  that  the  whole  idea  of 
compensation  is  in  that  weir. 

Mr.  Lea.  Yes:  the  compensation  for  Lock  24. 

Mr.  Keefer.  Lock  24  has  been  a  troublesome  lock  to  enter. 

^Ir.  Le^\.  Yes ;  but  we  are  going  to  make  it  better,  in  my  opinion, 
by  this  weir  by  checking  the  velocity  of  the  current.  I  am  not  a 
navigator,  but  I  think  it  will. 

Mr.  Keefer.  I  am  anxious  that  you  engineers  will  get  together, 
and  I  think  perhaps  that  your  ideas  are  not  very  far  apart. 

Mr.  Lea.  May  I  go  on  to  give  a  description  of  the  embankment? 
It  might  be  described  as  a  rock  fill  20  feet  wide  on  the  top,  and  with 
the  slope  that  the  material  will  naturally  take  it  will  be  something 
in  the  vicinity  of  one  and  a  half  to  one  or  less,  unless  we  wish  to  make 
it  more.  It  is  simph'-  an  embankment  at  least  20  feet  wide  on  the 
top. 

Mr.  MiGXAULT.  What  height  above  the  bed  of  the  river? 

Mr.  Lea.  The  height  will  be  high  enough  to  intercept  the  water  at 
all  stages  of  the  river.  It  would  probably  average  15  feet  in  height 
above  the  bed  of  the  river. 

^Ir.  MiGXAULT.  Leaving  a  clear  water  space  of  how  many  feet, 
above  the  weir?    I  am  trying  to  get  your  description  of  it. 

Mr.  Lea.  You  ask  how  high  it  would  be  above  the  water  ? 

Mr.  MiGXAULT.  How  many  feet  from  the  water  surface  at,  say,  a 
stage  of  190,000  c.  f.  s.  would  the  top  of  the  weir  be? 

Mr.  Lea.  It  would  probably  be  8  or  9  feet.  We  have  material 
enough  there  to  make  it  what  we  choose. 

Mr.  Taavxey.  What  is  the  distance  from  Ogden  Island  to  Canada 
Island  ? 

Mr.  Lea.  About  2,000  feet. 

Mr.  Tawxey.  It  would  be  about  2,000  feet  long,  20  feet  wide  at 
the  top,  and  varjdng  depths,  according  to  the  bed  of  the  river. 

Mr.  Lea.  Yes.   Of  course  we  could  make  a  drawing  showing  that. 

Mr.  Tawxey.  Have  3^ou  made  any  soundings  to  know  what  its 
depth  would  be  and  what  variations  there  would  be  in  the  height  of 
the  embankment? 

Mr.  Lea.  Yes,  it  is  shown  on  the  exhibits  with  the  soundings. 

Mr.  Vax  Kexxex.  That  was  shown  by  Exhibit  2G. 

Mr.  Lea.  The  depth  is  shown  in  Exhibit  A-26. 

Mr.  Keefer.  Just  a  moment  or  two  on  another  branch  of  the  case. 
The  total  effect  in  power  of  this  desired  development  of  30,000  c.  f.  s. 
flow  would  give  yon  about  30,000  horsepower. 


92      OBSTRUCTION  OF  ST.  LAWRENCE  RIVER  AT  WADDINGTON,  N.  Y. 


Mr.  Lea.  Not  quite  so  much. 
Mr.  Keefek.  How  much? 

Mr.  Lea.  It  would  depend  on  the  way  we  do  it. 

Mr.  Keeeer.  It  would  not  exceed  30*000  horsepower. 

Mr.  Lea.  No. 

Mr.  Keeeer.  What  is  the  potential  power  development  at  that 
point  in  the  river  from  shore  to  shore  ? 
Mr.  Lea.  The  whole  river? 

Mr.  Keeeer.  Not  the  whole  river  all  the  way  down,  but  just  at  Mor- 
risburg. 

Mr.  Lea.  Supposing  we  dam  the  whole  river? 

Mr.  Keeeer.  Yes;  canalize  and  dam  across. 

Mr.  Lea.  That  has  not  been  determined. 

Mr.  Keeeer.  I  am  told  it  is  200,000  or  300,000  horsepower. 

Mr.  Lea.  We  will  know  that  in  a  couple  of  months  hence,  but  my 
present  opinion  is  that  it  would  be  over  300,000  horsepower. 

Mr.  Keeeer.  At  all  events,  this  would  be  somewhere  about  300,000 
horsepower. 

Mr.  Lea.  I  think  it  would  be  over  300,000. 

Mr.  Keeeer.  I  would  not  differ  with  you ;  that  is  my  own  idea. 

Mr.  MiGNAULT.  At  what  point? 

Mr.  Lea.  At  the  foot  of  the  Rapids  Plat. 

Mr.  Keeeer.  That  complete  development,  which  would  be  in  the 
neighborhood  of  200,000  or  300,000  horsepower,  would  involve  dam- 
ming the  river  from  shore  to  shore,  and  either  canalizing  in  the 
center  or  a  separate  canal  at  the  side,  probably  canalizing  the  center. 

Mr.  MiGNAULT.  And  simply  using  the  river  as  a  waterway. 

Mr.  Keeeer.  That  would  be  the  ideal  way  to  do  it. 

Mr.  Lea.  Yes ;  if  you  want  to  do  that. 

Mr.  Keeeer.  The  site  for  that  dam  would  be  lower  down  thaa 
where  you  propose  your  proposed  dam,  would  it  not,  to  make  the 
best  of  the  situation. 

Mr.  Lea.  My  opinion  to-day  is  that  it  would  be  somewhere  in  the 
vicinity  of  Canada  Island ;  perhaps  within  several  hundred  feet  of  it. 

Mr.  Keeeer.  I  am  speaking  of  the  ideal  development  of  that  river, 
and  the  site  for  this  dam. 

Mr.  Lea.  What  dam  are  you  speaking  of. 

Mr.  Keeeer.  For  the  entire  development. 
^  Mr.  Lea.  That  is  right.  The  site  can  not  be  designated  in  one  par- 
ticular  spot  because  it  would  begin  where  our  dam  is,  and  then  it 
would  follow  down  Ogden  Island,  and  it  would  follow  downstream 
in  a  general  way  to  some  point  that  has  not  been  determined  yet,  so 
far  as  I  know,  and  then  it  would  turn  over  to  the  Canada  shore. 

Mr.  Keeeer.  That  dam  would,  of  course,  be  a  much  Jiigher  dam^ 
relatively,  than  the  one  you  are  proposing  to  put  in. 

Mr.  Lea.  It  would  be  some  feet  higher. 

Mr.  Keeeer.  Have  you  filed  details  to  show  the  strength  of  your 
proposed  dam? 
Mr.  Lea.  No. 

Mr.  Keeeer.  We  have  not  that  before  us  at  all. 
Mr.  Lea.  No. 

Mr.  Keeeer.  If  a  dam  should  go  in  at  this  point,  it  would  be  good 
engmeermg,  looking  to  the  future,  to  have  it  of  sufficient  strength  to- 
add  to  it. 
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Mr.  Lea.  Absolutely,  to  ^^et  the  benetit  of  any  extra  head  that 
Tvoiild  come  to  us. 

Mr.  Keefer.  Have  you  any  idea,  apart  from  the  cost  of  your  ma- 
chinery, Trhat  expenditure  it  will  take  to  put  in  your  proposed  dam. 
I  suppose  you  can  not  say  that  if  you  have  not  any  details  of  the 
<iam. 

Mr.  Lea.  AVe  could  o^ive  you  an  idea;  Mr.  Tucker  could  give  that. 
Mr.  Van  Kexnen.  I  will  do  that. 

^Ir.  Keefer.  We  T^  ill  have  to  have  that  sooner  or  later  for  the  pub- 
lic works  department. 

Mr.  Van  Kenxen.  I  will  prove  it  by  Mr.  Tucker  as  best  I  can 
now. 

^Ir.  Lea.  You  understand  that  in  a  matter  of  this  kind,  at  this 
stage,  the  costs  might  vary  according  to  the  detail  of  the  design,  but 
a  general  idea  of  it  could  be  given. 

Mr.  Keefer.  Are  you  putting  this  forward  as  a  war  measure,  as 
the  other  application  Avas  put  forward,  or  are  you  putting  it  for- 
ivard  on  its  merits  ? 

Mr.  Van  Kexxex.  We  are  putting  it  forward  with  the  full 
knowledge  that  if  we  build  it  at  this  time  it  will  be  much  more  ex- 
pensive than  otherwise. 

^Ir.  Keefer.  Then  we  are  not  going  to  be  stampeded  by  this  as  a 
^ar  measure. 

Mr.  Vax  Kexxex.  I  am  only  pointing  out  that  at  this  time  we 
would  only  have  to  do  it  at  a  much  relatively  higher  cost  than  in 
ordinary  times.  I  do  not  suppose  we  could  do  it  at  this  time.  Our 
engineer  will  give  us  the  estimated  cost  as  best  he  can. 

Mr.  Kixg.  With  reference  to  the  low  stages  of  the  river,  Mr.  Lea, 
the  question  I  would  ask  would  be  this:  What  is  the  low  stage  at 
Lock  '24:  at  which  the  backwater  effect  would  not  be  felt  as  far  up 
as  Hogs  Back? 

Mr.  Van  Kexnex.  Mr.  King,  I  do  not  understand  that  there  is 
any  stage  of  the  river  when  it  Avill  not  come  up  to  that. 

Mr.  King.  I  am  asking  the  witness,  and  I  think  he  can  take  care 
of  himself  very  well. 

^fr.  Vax  Kexxex.  Much  better  than  I  can. 

Ktxg.  I  have  no  desire  at  all  to  catch  him.  Is  is  not  a  fact 
that  your  backwater  effect  decreases  as  the  stage  of  the  river  goes 
•down  ? 

Mr.  Lea.  Slightly,  very  slightly. 

^Ir.  KixG.  And  is  not  a  point  reached  where  the  possible  stage  of 
the  river,  known  from  experience,  is  so  low  that  your  backwater  effect 
would  not  go  up  as  high  as  the  Hogs  Back? 

^fr.  Lea.  No,  sir:  I  do  not  think  there  is. 

Mr.  KixG.  I  have  seen  figures  showing  where  we  are  down  to  the 
low  stage,  such  as  mentioned  by  Mr.  Keefer  just  now,  where  the 
backwater  would  not  go  (juite  so  far. 

Mr.  Lea.  Not  so  far  as  it  would  at  the  higher  stage,  but  that  it 
would  not  rea<^  h  the  Hogs  Back  at  all ;  no. 

^fr.  King.  Have  your  computations  covered  all  stages  down  to  the 
K<0/XJ0  c.  f.  s.  :  I  mean  the  stage  corresponding? 

Mr.  Lea.  Mv  stage  in  the  navigating  period  is  one  month  in  which 
liie  flow  was  194.000  c.  f.  s. 
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Mr.  King.  Suppose  we  get  the  194,000  c.  f .  s.  flow ;  how  far  would 
the  backwater  go  ? 

Mr.  Lea.  It  would  not  go  up  to  the  Hogs  Back,  but  it  would  go 
far  enough  to  let  ships  go  down. 

Mr.  King.  Eliminate  from  the  discussion  whether  we  can  get 
down  or  not;  I  am  asking  you  whether  the  backwater  would  go  up 
as  far  the  Hogs  Back? 

Mr.  Lea,  That  is  what  I  say. 

Mr.  King.  And  you  think  you  add  to  the  depth  of  water  at  Hogs 
Back  more  than  would  be  there  without  your  embankment. 
Mr.  Lea.  More  than  would  be  there  without  our  embankment? 
Mr.  King.  Yes;  under  existing  conditions. 
Mr.  Lea.  That  is  what  I  mean. 
Mr.  King.  You  think  so? 
Mr.  Lea.  Yes. 

Mr  McLean.  I  understand  that  under  certain  conditions,  as  they 
are  to-day,  there  are  about  4,000  or  5,000  c.  f.  s.  flowing  through  the 
Little  River. 

Mr.  Lea.  Ordinarily  about  3,000  or  3,200  c.  f.  s. 

Mr.  McLean.  You  have  estimated  what  you  call  the  natural  flow 
of  the  Little  Eiver  in  contradistinction  to  what  is  going  through  at 
the  present  time. 

Mr.  Lea.  Yes. 

Mr.  McLean.  What  is  that  natural  flow,  as  you  term  it? 

Mr.  Lea.  It  is  given  on  plate  2,  corresponding  to  various  discharges 
of  the  main  river.  For  example,  if  the  discharge  of  the  main  river 
was  220,000  c.  f.  s.  the  flow  down  the  Little  Eiver  would  be  22,000 
c.  f.  s.  odd.  If  the  flow  in  the  main  river  is  190,000  c.  f .  s.  the  flow 
down  the  Little  River  would  be  about  16,500  c.  f.  s. 

Mr.  McLean.  Is  there  any  direct  relation  between  the  floAv  in  the 
main  river  and  the  amount  of  the  flov/  down  the  Little  River. 

Mr.  Lea.  No  direct. 

Mr.  McLean.  Is  it  a  fact  or  is  it  not  that  that  plate  is  simply  used 
as  an  illustration  for  purposes  of  comparison. 

Mr.  Lea.  That  is  all ;  the  plate  could  just  as  well  have  been  prepared 
with  the  heights  of  the  main  river  instead  of  flow. 

Mr.  McLean.  Is  not  a  necessary  element  in  computing  the  flow 
down  the  river  the  gauge  level  at  the  intake  of  the  Little  River. 

Mr.  Lea.  Yes. 

Mr.  McLean.  That  does  not  appear  on  plate  2. 

Mr.  Lea.  No.  That  was  prepared  for  convenience  because  the 
height  would  not,  in  my  opinion,  convey  any  particular  meaning, 
once  the  flow  in  the  river  passes  that  stage. 

Mr.  McLean.  Plate  2  simply  represents  the  result  of  extrinsic  com- 
putations you  made,  and  there  is  no  direct  relation  between  the  flow 
in  the  main  river  and  the  flow  down  the  Little  River. 

Mr.  Lea.  That  is  quite  right. 

Mr.  McLean.  Would  you  describe  the  elements  that  enter  into 
your  computation  of  the  natural  flow  of  the  Little  River. 

Mr.  Lea.  Yes.  The  elements  that  enter  into  our  computations  were 
the  cross  sections  of  the  river  itself. 

Mr.  McLean.  That  is  the  Little  River? 
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Mr.  Lea.  Ye<:  Avliioh  woukl  give  us  the  data  for  computing  the 
flow:  that  is.  the  hydraulic  radius,  Avith  the  cross  sections  of  the  river 
and  the  height  of  the  water  at  the  entrance. 

Mr.  McLean.  Any  other  element. 

Mr.  Lea.  That  is  all  that  would  be  obtained  by  observation.  The 
other  element  would  be  to  determine  the  choice  of  a  factor  represent- 
inof  the  condition  of  the  bottom  of  the  river. 

Mr.  ^IcLeax.  Have  you  read  levels  at  the  intake  or  at  the  mouth 
of  the  Little  River  I 

Mr.  Lea.  Levels  have  been  read  at  Lock  '24:  with  whicli  we  know  the 
relation. 

Mr.  McLean.  That  is  the  ditl'erence  in  level  between  the  gauge  and 
the  bed  of  the  Little  River. 

Mr.  Lea.  Yes.  tliose  liave  been  read  for  probably  -40  or  50  years. 

Mr.  McLean.  Does  the  slope  of  the  becl  of  the  Little  River  enter 
into  it  as  a  question  in  determining  the  flow? 

Mr.  Lea.  The  bed  of  the  Little  River  can  not  be  said  to  have  a 
slope  because  it  is  at  various  points  deeper,  for  instance,  half-w^ay 
down.,  than  it  is  at  the  lower  end.  But  the  depths  and  the  cross 
.-ections  and  so  on  do  have  an  influence  on  the  quantity  of  Avater 
that  flows  through  the  Little  River  in  a  state  of  nature. 

Mr.  McLean.  In  what  way  did  the}^  enter  mto  your  computation. 

Mr.  Lea.  In  the  usual  way.  That  is,  figuring  the  discharge  for 
any  given  stretch  of  the  river  we  have  the  cross-section  area  wdiich 
give.^  us  the  velocity  which  we  require.  We  have  the  width  and  the 
width  with  the  cross-section  area  gives  the  hydraulic  radius.  We 
have  the  condition  of  the  bottom  furnished  by  observation  and 
estimate  from  which  I  took  X  to  be  between  .025  and  .03  in  the 
Kutter  coefficients. 

Mr.  McLean.  What  values  did  you  assign  in  your  computation, 
under  the  Kutter  rule,  for  the  main  river? 

Mr.  Lea.  I  did  not  assign  any  in  the  latter  method  of  calculation, 
I  did  not  know. 

!Mr.  ^McLean.  Is  it  not  necessary  to  assign  a  fixed  value  to  that 
coefficient — you  did  not  use  that  formula  in  your  last  computation? 

Mr.  Lea.  No;  nor  in  the  one  in  the  backwater  conditions,  except 
the  ice  jam. 

Mr.  ^McLean.  Did  3^ou  not  use  it  in  one  series  of  computations  ? 
]Mr.  Lea.  I  did. 

Mr.  McLean.  What  value  did  you  assign  to  it,  then? 

Mr.  Lea.  I  am  not  sure;  it  w^as  done  several  years  ago.  I  Avill 
tell  you  how  it  was  obtained.  It  w^as  obtained  from  the  computa- 
tions made  in  connection  with  the  Long  Sault  investigation  which 
wiis  going  on  at  that  time,  and  in  wdiich  I  had  opportunities  of 
determining  what  that  coefficient  was. 

^Ir.  McLean.  Y"ou  used  the  same  coefficient? 

Mr.  Lea.  I  used  the  coefficients  that  were  used  in  the  main  river 
betv,eeu  Furrants  Point  and  Lock  '21.  It  is  the  generally  accepted 
(Mjcfficient. 

Mr.  McLean.  In  your  application  you  have  asked  for  an  addi- 
tional amount  of  water  over  and  above  what  you  have  deemed  the 
natural  flow,  have  you  not? 

^^r,  Lea.  Yes.  sir. 


96      OBSTRUCTION  OF  ST.  LAWRENCE  RIVER  AT  WADDINGTON,  N.  Y. 

Mr.  McLean.  And  that  is  5,000  c.  f .  s.  ? 

Mr.  Lea.  That  varies  from  nothing  at  all  up  to  about  14,000  c.  f .  s. 
Mr.  McLean.  Making  the  maximum  flow  that  you  ask  up  to 
30,000  c.  f.  s.? 
Mr.  Lea.  Yes. 

Mr.  MiGNAULT.  They  would  have  30,000  c.  f .  s.  but  they  say  that 
they  would  not  require  over  and  above  the  natural  flow. 

Mr.  Lea.  A  maximum  of  between  14,000  and  15,000  and  at  the 
average  stages  of  the  river  scarcely  any  at  all,  and  at  the  higher 
stages  none. 

Mr.  McLean.  Now,  at  a  certain  period,  Mr.  Lea,  you  will  require 
to  call  for  some  of  this  additional  water,  will  you  not? 
Mr.  Lea.  Yes. 

Mr.  McLean.  Just  as  a  practical  question,  how  would  you  get  it? 
Mr.  Lea.  How  will  we  get  it  ? 

Mr.  McLean,  Yes;  what  part  of  your  development  there  will 
enable  you  to  get  this  excess  water? 

Mr.  Lea.  Our  dam  is  really  the  power  house,  and  it  will  be  divided 
into  a  number  of  bays  containing  hydraulic  units,  and  when  these 
gates  are  open  to  supply  water  to  these  wheels  they  might,  for 
example,  each  take  1,000  c.  f.  s.,  and  if  there  were  30  units  we  would 
be  always  taking  30,000  c.  f.  s.  out  of  the  river.  In  order  that  that 
water  may  come  to  us  with  the  proper  velocity,  so  that  we  will  have 
some  head  left  when  it  arrives  at  the  wheels,  we  will  enlarge  the 
Little  River  at  the  required  points,  at  the  entrance  and  one  or  two 
points  on  the  way  downstream. 

Mr.  McLean.  Is  it  not  true  that  the  practical  efficient  plan,  assum- 
ing your  illustration  that  you  have  30  units  each  at  1,000  horse- 
power  

Mr.  Lea.  That  was  only  mentioned  for  the  sake  of  illustration. 

Mr.  McLean.  If  you  must  have  additional  head  at  your  dam,  and 
if  you  should  put  in  31  units,  would  you  not  be  enabled  to  use  more 
than  your  30,000  c.  f .  s.  ? 

Mr.  Lea.  If  I  understand  your  question  aright  to  mean  that  if  we 
make  it  possible  to  pass  more  than  30,000  c.  f.  s.  at  the  dam  that  we 
could  take  it. 

Mr.  McLean.  Yes. 

Mr.  Lea.  We  can  take  it  unless  we  are  prevented. 

Mr.  McLean.  Yes.  There  is  not  anything  in  your  forebay  or  in- 
take or  in  the  method  in  v/hich  the  w^ater  comes  down  from  the 
St.  Lawrence  River,  that  actually  limits  you  to  the  30,000  c.  f.  s. 

Mr.  Lea.  There  are  no  physical  reasons. 

Mr.  McLean.  And  the  restriction  or  limitation  would  be  in  the 
number  of  units  that  you  put  in  at  your  dam. 

Mr.  Lea.  Yes.  What  I  might  have  said  was  this :  That  if  we  took 
more  water  we  would  of  course  lower  the  head  available  for  power 
at  the  dam,  and  so  defeat  our  purpose  if  we  attempted  to  take  more. 

Mr.  McLean.  It  would  be  impossible  to  so  nicely  adjust  the  use 
of  your  intake  and  your  30,000  c.  f.  s.  that  you  would  always  have 
just  sufficient  head  to  run  your  units;  you  must  allow  a  figure  for 
surplus,  you  must  allow  some  latitude;  is  not  that  the  practical 
method  of  building  your  plan? 
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Mr.  Lea.  Yes.  But  we  are  aslving  for  a  maximum  of  30,000  c.  f.  s. 
and  if  we  have  a  margin  it  will  be  a  margin  below  that.  All  we  are 
asking  approval  for  i^  to  take  30,000  c.  f.  s. 

Mr.  McLean.  Is  there  anything  in  the  physical  construction  of 
your  intake,  your  forebay,  that  would  limit  you  to  that  30,000  c.  f.  s.? 

Mr.  Lea.  Not  necessaril}^  in  the  forebay. 

Mr.  McLean.  Or  in  the  intake? 

Mr.  Lea.  Or  in  the  intake:  but  there  is  in  the  river  itself.  For  in- 
stance, the  gauges  that  are  there. 

Mr.  McLean.  That  is  extrinsic  to  your  development. 

Mr.  Lea.  It  could  be  very  easily  seen  whether  we  are  taking  more 
than  30.000  c.  f.  s.  by  looking  at  the  gauges  in  the  river. 

Mr.  McLean.  Oh,  yes. 

Mr.  Lea.  These  will  be  placed  there,  of  course,  if  the  power  is 
ever  developed. 

Mr.  ^McLean.  But  that  would  be  a  case  of  observation  and  check- 
ing it  bv  means  of  gauoes. 

Mr.  Lea.  It  could  be  done  in  the  easiest  possible  way.  On  account 
of  the  abundance  of  data  that  has  been  provided  by  the  United 
States  engineers  and  our  own  Government  engineers,  we  are  able  to 
detect  the  slightest  change  in  the  regimen  of  the  river  by  means  of 
gauges.  There  are  many  gauges  in  the  river,  and  it  is  possible  to 
do  that  much  more  accurately  than  in  any  river  I  know  of. 

Mr.  Tawney.  Are  3^ou  figuring  on  a  dependable  flow  through  the 
Little  River  or  a  continuous  flow? 

Mr.  Lea.  A  continuous  flow,  this  time. 

Mr.  Keefer.  May  I  ask  you  what  would  happen,  and  how  are  you 
going  to  provide,  in  case  you  have  to  sliut  down  your  power;  sup- 
pose you  temporarily  shut  down  the  plants?  A  rush  of  water  in  the 
Little  River  would  at  once  take  place  and  naturally  affect  the  level 
of  Lock  23. 

Mr.  Lea.  If  we  shut  it  off  and  did  not  make  any  provision,  that 
would  be  so. 

Mr.  Keefer.  AMiat  provision  is  made? 
Mr.  Lea.  I  said  something  about  that. 

Mr.  Keefer.  Give  us  something  about  that;  I  would  like  to  get 
your  idea  about  that. 

Mr.  Lea.  The  actual  method  that  is  going  to  be  employed  is  not 
absolutely  determined  yet,  but  we  can  suggest  a  method  which  has 
been  used  in  the  AVinnipeg  River  which  would  apply,  and  what  is 
known  as  a  water  rheostat,  which  is  a  very  simple  thing,  a  matter  of 
15  or  18  pipes.  That  would  cost  very  little  and  will  take  care  of 
5,000  or  6,000  kilowatts.  In  case  the  proper  load  goes  off  the  machine 
it  could  be  disconnected  by  an  ordinary  disconnecting  switch.  If  the 
loads  did  go  off'  all  the  machines  at  once,  if  ever  such  a  contingency 
should  occur,  we  would  simply  connect  the  machines  to  the  water 
rheostats  and  they  would  go  on. 

Mr.  Keefer.  Would  you  be  passing  the  same  quantity  of  water? 

Mr.  Lea.  Absolutely. 
'  Mr.  Keefer.  That  would  be  the  way  in  which  you  would  guard 
against  a  temporary  shutting  down  which  would  affect  the  level 
below. 

Mr.  Lea.  That  would  be  a  way. 
113763—19  7 
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Mr.  Keefer.  I  suppose  there  are  other  engineering  ways  ? 
Mr.  Lea.  Yes. 

Mr.  Keeper.  These  have  not  been  brought  forward  in  concrete 
form. 

Mr.  Lea.  All  engineers  know  it  can  be  done. 

Mr.  Keefer.  What  Winnipeg  plant  do  you  refer  to  ? 

Mr.  Lea.  The  city  plant.   They  do  not  use  it  for  that  purpose. 

Mr.  Keefer.  It  would  be  essential  to  have  something  of  that  kind. 

Mr.  Lea.  No.  I  am  informed  that  the  velocities  of  the  machines 
are  so  low  under  this  10  or  11  feet  head  that  if  they  were  allowed  to 
run  away  nothing  would  happen. 

Mr.  Keefer.  You  would  not  conceive  of  any  occasion  happening  in 
which  you  would  have  to  shut  off  the  flow  of  water. 

Mr.  Lea.  We  could  provide  for  that  without  any  trouble. 

Mr.  Keefer.  In  what  way? 

Mr.  Lea.  In  any  one  of  these  ways. 

Mr.  MiGNAULT.  I  suppose  no  plans  have  been  prepared  for  the 
power  house;  you  can  not  say  whether  there  would  be  any  sluice 
gates  to  let  off  the  surplus  water. 

Mr.  Lea.  There  would  probably  be  sluice  gates  to  pass  floating  ice. 
They  usually  have  that,  butjbhey  would  not  use  anything  for  the 
purpose  Mr.  Keefer  speaks  of. 

Mr.  Keefer.  The  difficulty  we  are  in  here  is  that  we  have  no  plan, 
and  we  do  not  know  what  in  the  dickens  we  are  talking  about. 

Mr.  Tawney.  The  Government,  in  granting  authority  for  this  im- 
provement, or  this  commission  in  granting  approval,  could  impose 
such  a  condition  as  would  necessarily  enable  the  company  to  take  care 
of  just  such  contingencies  as  you  are  speaking  of,  and  that  could  be 
made  a  condition  of  the  order,  leaving  it  to  the  company  to  determine 
the  particular  details.  But  the  results  has  to  be  definitely  ascertained 
or  determined. 

Mr.  Keefer.  We  could  shorten  the  thing  very  much  if  we  had 
plans. 

Mr.  Lea.  We  have  plans. 

Mr.  Van  Kennen.  So  far  as  our  works  are  concerned,  we  have  no 
other  idea  than  that  they  will  meet  with  the  approval  of  this  com- 
mission, and  we  are  prepared  to  take  the  order  in  that  way. 

Mr.  Tawney.  The  applicants  will  have  to  comply  with  any  con- 
dition that  is  laid  down  by  either  Government  or  by  the  commis- 
sion. 

Mr.  Van  Kennen.  We  certainly  think  so. 

Mr.  McLean.  I  understand  you  to  say,  Mr.  Lea,  that  outside  of 
plate  2  there  is  no  other  computation  before  this  commission,  show- 
ing how  the  natural  flow  is  arrived  at ;  is  that  so  ? 

Mr.  Lea.  Yes. 

Mr.  MiGNAULT.  I  understand  that  was  left  to  Mr.  Tucker  to  ex- 
plain. 

Mr.  McLean.  Are  you  going  to  put  Mr.  Tucker  in  the  box  on  that 
point  ? 

Mr.  Van  Kennen.  Yes.  I  think  Mr.  Lea  has  covered  it  so  well 
that  it  would  not  be  necessary,  but  I  expect  to  put  him  in  the  box 
on  that  point. 

Mr.  McLean.  Ygtj  well. 
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Mr.  MiGXAi  LT.  That  is  ii  point  I  ^\'Oiild  like  to  be  informed  on  as 
to  how  you  estimate  the  natural  flow.  I  understand  it  involves  tak- 
ing awa}'  about  1,000,000  cubic  yards  of  material. 

Mr.  Vax  Kennen.  I  think  that  is  so;  I  am  not  sure  of  the  num- 
ber of  cubic  yards,  but  I  think  you  have  the  right  idea  in  regard  to 
that.   Mr.  Lea  would  like  to  make  a  reply  to  your  suggestion. 

Mr.  Lea.  I  was  not  sure  whether  you  referred  to  the  utilization 
of  the  natural  flow,  or  the  natural  flow  itself. 

Mr.  MiGNAi  LT.  I  would  like  to  hear  it  explained  how  you  ar- 
rived at  an  estimate  of  the  natural  flow,  because  you  are  saj-ing  you 
are  entitled  to  it.  You  say  the  river  is  not  now  in  its  natural  con- 
dition, and  you  want  to  restore  it  to  the  condition  in  which  it  was 
before  these  obstructions  w^ere  put  in.  before  bowlders  were  carried 
down  by  the  ice,  and  so  on. 

Mr.  Lea.  That  million  yards  excavation  that  Mr.  Mignault  refers 
to  is  another  matter  altogether. 

Mr.  Vax  Kexxex.  Explain  that. 

Mr.  Lea.  The  million  yards  excavation  is  the  excavation  required 
in  the  forebay  in  order  to  bring  the  water  properly  to  the  wheels 
and  is  the  same  as  is  going  on  in  the  forebay  of  the  Cedar  Rapids 
to  develop  it.  The  natural  flow  could  go  through,  but  it  will  go  bet- 
ter when  we  take  out  more  excavation.  That  is  Avhat  the  million 
yards  refers  to. 

Mr.  Magrath.  If  the  bridge  was  taken  out  and  the  existing  dam 
taken  away,  would  natural  conditions  be  restored? 

Mr.  Lea.  Something  approaching  natural  conditions  would  l  e 
restored,  yes. 

Mr.  ^L\GRATH.  What  would  be  the  difference  in  the  flow  in  the 
Little  Eiver.  as  between  natural  conditions,  as  you  understand  them, 
and  the  conditions  that  would  exist  if  the  bridge  and  dam  were 
taken  away  ? 

Mr.  Lea.  Well,  that  is  a  matter  of  opinion  and  judgment  as  to 
just  exactly  what  was  there  formerly,  but  my  opinion  is  that  if  we 
were  to  remove  these  artificial  obstructions  you  speak  of,  that  prob- 
ably within  3,000  or  4,000  c.  f.  s.  at  least  would  go  through  at  once. 

Mr.  Van  Kexxen.  And  increase  as  time  went  on. 

Mr.  Lea.  And  as  time  went  on  the  ordinary  material  accumulated 
there  would  decrease  naturally. 

Mr.  Tawxey.  That  increased  flow  would  have  the  effect  of  clean- 
ing out  this  stream. 

Mr.  Lea.  With  the  dam  removed,  the  condition  on  the  south  sid^* 
of  Ogden  Island  would  be  very  much  like  the  other  side,  there  would 
be  rapids  there. 

Mr.  Mignault.  Suppose  the  bridge  and  the  dam  were  carried 
awa}'  by  a  freshet,  you  stated  that  w^ould  lower  the  level  of  the 
water  around  the  north  shore;  have  you  any  computation  which 
would  permit  you  to  sa}^  what  would  be  the  extent  of  the  lowering 
of  tlie  levels  say  at  Lock  24? 

Mr.  Lea.  I  think  we  have.  At  the  critical  stage  or  ordinary  low- 
watei;  stage,  I  fancy — I  don't  fancy  but  I  believe  the  fall  would  be 
gix-tenths  or  seven-tenths  of  a  foot  at  Lock  24 — without  any  compen- 
sation you  mean,  just  simply  the  washing  away  of  the  obstruction. 

Mr.  Keefer.  I  have  to  ask  you  this  question  in  order  to  get  light 
on  tlie  subject  and  I  will  follow  it  up  later.    I  think  I  understood 
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you  to  say  that  Lock  24  was  a  regulating  lock,  that  if  they  could  get 
through  Lock  24  they  could  get  through  anything. 
Mr.  Lea.  No,  Lock  15. 

Mr.  Keefer.  Yes.  that  is  so.  To  get  the  relations  between  Lock 
21  and  Lock  24,  see  if  your  figures  are  correct  because  they  tend 
to  show  the  converse.  With  this  critical  stage  of  water  you  speak 
of,  220,000  c.  f.  s.  you  would  have  16.1  on  Lock  24  would  you  not? 

Mr.  Lea.  We  would  have  about  16. 

Mr.  Keefer.  What  would  you  have  on  Lock  21.    I  have  it  16.1. 

Mr.  Lea.  I  do  not  know,  but  in  past  years  before  there  was  any 
diversion  through  the  Massena  Canal,  we  would  have  it  somewhere 
about  15.2. 

Mr.  Keefer.  I  agree  with  you ;  I  accept  your  figures,  16.1  at  Lock 
24  and  15.2  at  Lock  21. 
Mr.  Lea.  Yes. 

Mr.  Keefer.  Take  the  water  at  194,000  c.  f .  s. 
Mr.  Lea.  Yes. 

Mr.  Keefer.  That  would  work  out  the  reverse,  as  I  understand  it. 
At  Lock  24,  13.9. 

Mr.  Lea.  No,  at  Lock  24  it  would  be  14.4  very  nearly. 

Mr.  Keefer.  I  have  it  at  13.9.  That  is  where  our  difference  is  and 
we  will  look  that  up.    What  would  you  make  it  at  Lock  21? 

Mr.  Lea.  About  14. 

Mr.  Keefer.  There  is  where  we  differ. 

Mr.  Lea.  As  a  matter  of  fact  Lock  21  is  uncertain  now  because 
uncertain  amounts  of  water  have  been  diverted.  But  Lock  15  is 
really  the  governing  one  because  it  is  lower  than  either  21  or  24. 

Mr.  Keefer.  Lock  21  is  affected  by  the  Massena  Canal. 

Mr.  Lea.  Yes,  and  Lock  15  and  Lock  24  are  not,  and  therefore 
the  comparison  is  better  made  betAveen  Lock  15  and  Lock  24,  be- 
cause Lock  21  is  uncertain. 

Mr.  Powell.  How  does  the  Massena  Canal  affect  it? 

Mr.  Lea.  That  withdrawal  of  water,  naturally. 

Mr.  Klng.  Does  it  decrease  or  increase  the  level  of  Lock  21? 

Mr.  Lea.  If  it  is  only  a  matter  of  withdrawal  it  lowers  the  level ; 
but  if  it  is  a  matter  of  putting  in  a  weir  and  afterwards  altering  the 
channel,  it  may  increase  it.  In  fact  it  is  a  complicated  question, 
so  far  as  I  am  concerned.  I  do  not  know,  I  have  too  much  doubt 
about  it  yet  to  state  anything  very  definite. 

Mr.  Keefer.  It  will  be  found  out  by  experience. 

Mr.  Powell.  There  has  been  an  idea  that  is  running  through  my 
mind — ^you  have  a  head  of  about  10  feet  after  you  have  put  in  the 
proposed  dam.  Now,  considering  that  small  "head,  and  the  limited 
width  of  the  river  at  that  place,  could  you  get  in  enough  units  to 
use  up  30,000  horsepower? 

Mr.  Lea.  Yes,  sir. 

Mr.  PowTELL.  There  would  be  no  difficulty? 

Mr.  Lea.  No.  The  only  difficulty  would  be  in  getting  the  designers 
of  the  wheels  to  design  them  for  these  conditions. 

Mr.  Powell.  There  would  be  no  practical  difficulty  in  the  way? 
Mr.  Lea.  No. 

Mr.  McLean.  It  would  seem  to  me  proper  at  this  time  to  ask  that 
my  exception  be  noted  to  the  admission  of  plate  2  as  filed,  in  so  far 
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as  it  purports  to  be  any  evidence  of  what  the  natural  flow  of  the 
iLittle  River,  at  the  various  stages  of  the  How  of  the  St.  Lawrence 
Kiver,  as  shown  on  the  diagram.  This  diaorani  it  seems  is  purely 
a  pictorial  illustration  of  the  results  of  some  extrinsic  computations 
which  are  not  before  the  commission,  and  I  should  hate  to  feel  that 
we  were  bound  to  have  a  conclusion  as  to  what  the  natural  flow  is, 
as  shown  on  plate  2.  certainly  not  at  this  time. 

Mr.  Powell.  Did  I  understand  you  aright  there,  Mr.  Lea,  that  if 
you  removed  all  the  obstructions  in  the  stream  that  are  there  to-day, 
the  immediate  consequence  would  be  a  natural  flow  of  3,000  c.  f.  s.  ? 

Mr.  Lea.  Xo:  the}^  Itave  about  3,000  of  a  present  flow. 

Mr.  Powell.  Then  it  would  be  about  27,000. 

Mr.  Lea.  According  to  the  stage  of  the  river.  It  might  be  only 
10,000  at  a  very  low  stage. 

Mr.  Van  Kenxex.  Is  there  anything  further  you  want  to  say,  Mr. 
Lea,  with  reference  to  these  questions,  in  further  explanation  of 
any  of  them  I 

Mr.  Lea.  The  only  thing  is  in  reply  to  Mr.  McLean;  that  is  to 
say.  this  diagram,  plate  2,  represents  the  result  of  computations 
which  have  been  referred  to  and  described  by  me  in  the  course  of 
this  hearing,  but  the  methods  of  getting  the  actual  cross  sections 
have  not  been  explained  by  me,  because  they  have  been  taken  by 
Mr.  Tucker,  who  will  explain  them,  and  then  the  information  will 
be  complete. 

Mr.  Van  Kennex.  Have  you  anything  else  to  say  on  any  of.  these 
points  ? 

Mr.  Lea.  I  think  not. 

Mr.  McLeax.  I  ask  that  my  objection  be  noted  at  this  time.  If 
the  whole  matter  is  connected  up  later,  the  objection  will  be  with- 
drawn. 

Mr.  Vax  Kexxex.  I  think  we  will  connect  it  up. 
Mr.  Lea.  That  is  all,  then. 

Mr.  Magrath.  Mr.  Lea,  is  it  your  judgment  that  the  location  of 
this  proposed  dam  is  at  the  point  in  the  Little  River  where  you  will 
get  the  maximum  efficiency  from  the  water  that  comes  dow^n  that 
stream  ? 

Mr.  Lea.  Yes,  sir.   The  position  that  you  refer  to  is  what? 
Mr.  Magrath.  Marked  A  on  the  map.    You  say  that  you  are  en- 
titled to  the  natural  flow  of  the  Little  River. 
Mr.  Lea.  Yes. 

Mr.  Magrath.  The  point  I  want  to  get  at  is  this :  Taking  that  nat- 
ural flow,  are  you  going  to  get,  b}^  building  your  dam  at  A,  the  maxi- 
mum service  from  that  water? 

Mr.  Lea.  We  can  get  the  full  service  from  that  Avater  at  either 
point  A  or  point  B.  but  one  of  them  will  probably  turn  out  to  be 
more  economical  than  the  other. 

Mr.  Van  Kenxex.  Which  do  you  figure  as  the  most  economical? 

Mr.  Lea.  I  think  the  position  at  A  is  the  more  economical. 

Mr.  Van  Kexxex.  For  what  reason? 
V  Mr.  Lea.  Because  the  tailrace  excavation  and  the  excavation  under 
the  power  house  is  less  at  point  A  than  farthest  up. 

Mr.  Powell.  If  you  take  the  whole  river  as  a  unit,  where,  in  your 
idea,  should  the  development  take  place? 
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Mr.  Lea.  I  described  that  generally  a  little  while  ago.  The  devel- 
opment on  the  American  side  would  take  place  where  our  proposed 
power  house  is  to  be,  for  the  very  same  reason  that  we  are  placing 
it  there.  And  then,  Ogden  Island  itself  would  form  probably  a  part 
of  the  dam  downstream,  and  then  from  the  lower  end  of  Ogden 
Island  the  dam  or  the  power  house,  which  would  act  as  a  dam, 
would  extend  farther  downstream  to  a  point  to  be  determined  later 
where  the  angle  would  be,  and  at  that  point  would  turn  at  right 
angles  to  the  direction  of  the  stream  to  the  north  bank. 

Mr.  PowEUL.  You  would  get  about  2  feet  more  head,  supposing  you 
could  get  that  water  brought  down. 

Mr.  Lea.  We  would  get  more  than  that. 

Mr.  Powell.  If  it  is  physically  possible  to  do  it,  would  not  that 
place  be  the  proper  place  for  the  development  where  you  could  get 
2  feet  more  head? 

Mr.  Lea.  No;  we  would  be  getting  2  feet  more  head  because  we 
would  be  damming  the  whole  river. 

Mr.  Powell.  That  is  what  I  mean. 

Mr.  Lea.  If  we  were  able  to  dam  the  whole  river  now,  we  would 
get  more  than  by  damming  one-half  of  it. 

Mr.  Powell.  If  you  dam  the  whole  river  you  could  put  a  lock  in 
there  for  navigation,  and  it  would  be  a  great  aid  for  navigation.  If 
you  are  damming  the  whole  river  there,  where  would  you  put  in  your 
development  ? 

Mr.  Tawney.  He  says  they  have  not  determined  that. 
Mr.  Poavell.  You  have  not  data  enough  for  that. 
Mr.  Lea.  I  do  not  think  anyone  has  yet. 

Mr.  Powell.  The  Canadian  Government  are  putting  forward  the 
contention — I  do  not  know  that  the  American  Government  are  parties 
to  it — that  working  it  out  on  the  plan.  In  this  300,000  c.  f.  s.,  so  far 
as  your  information  goes,  if  you  put  it  down  below,  would  you  have 
an  increase  of  6,000  feet? 

Mr.  Lea.  No  ;  we  could  get  the  same  efficiency  out  of  it  where  it  is. 

Mr.  Powell.  How  is  that? 

Mr.  Lea.  Because,  Mr.  Powell,  the  fall  in  this  part  of  the  river, 
which  would  form  the  tailrace,  w^ould  be  practically  nothing. 

Mr.  Powell.  It  is  practically  canal  level  there. 

Mr.  Lea.  It  is  practically  level  there  because  the  section  is  so  large 
compared  with  the  quantity  of  water  which  should  be  flowing  down. 
You  can  see  that  the  level  around  here  varies  very  much. 

Mr.  Powell.  Looking  at  the  Little  Eiver  as  a  factor  in  this  de- 
velopment of  the  whole  stream,  now  if  you  put  the  dam  across  the 
whole  river,  say  at  Dry  Island,  taking  it  as  an  illustration,  you 
would  gain  2  feet  more  head. 

Mr.  Lea.  No;  we  are  going  to  get  the  level  back  here  practically 
that  we  have  at  Dry  Island,  because  the  fall  from  Dry  Island  back 
to  this  part  of  the  dam,  or  any  other  part  of  it,  to  which  I  haVe 
referred,  the  fall  there  would  be  very  slight.  The  fall  in  that  tail- 
race  portion  of  the  river  would  be  very  slight.  We  would  not  get 
the  full  head  we  would  g-et  down  there  but  we  would  probably  get 
within  6  inches.  The  objection  to  putting  it  down  at  Dry  Island  is 
that  there  would  not  be  room. 
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Mr.  Powell.  That  idea  I  mentioned  would  not  give  room  for  your 
(development. 

Mr.  Lea.  No.  sir. 

(Mr.  Lea  was  not  further  examined  for  the  present.) 

B.  B.  Tucker  was  produced  as  a  witness  on  behalf  of  the  appli- 
cant, and  after  being  first  duly  sworn,  was  examined  and  testified 
as  follows : 

Mr.  Van  Kennen.  AMiere  do  you  reside,  Mr.  Tucker? 
Mr.  Tucker.  In  Morrisburg. 

Mr.  Van  Kennen.  Are  you  now,  and  have  you  been,  an  employee 
of  the  New  York     Ontario  Power  Co.  ? 
Mr.  Tucker.  Yes,  sir. 
Mr.  Van  Kennen.  In  what  capacity? 
Mr.  Tucker.  As  resident  engineer. 

Mr.  Van  Kennen.  I  wish  you  ^YOuld  explain  to  the  commission 
your  qualifications  as  an  engineer. 

Mr.  Tucker.  I  am  a  graduate  of  Toronto  University  in  1905.  I 
then  went  with  the  Sheet  Steel  Co.  in  Morrisburg,  as  engineer  doing 
construction  work  for  a  year  and  a  half.  After  that  I  was  in 
charge  of  the  operation.  This  mill  w^as  electrically  equipped,  and 
we  used  hydraulic  power,  operating  our  own  power  house  during 
the  entire  period  of  operation.  In  1908  I  joined  the  present  com- 
any,  the  New  York  &  Ontario  Power  Co.,  wdth  which  company 

have  been  since. 

Mr.  Van  Kennen.  You  have  been  connected  continuously  in  en- 
gineering work  in  connection  with  that  company  since  that  time? 

Mr.  Tucker.  Yes;  during  which  time  we  have  operated  at  dif- 
ferent periods  two  power  houses  at  low  heads  similar  to  the  proposed 
development  at  Waddington. 

Mr.  MiGNAULT.  Where  w^as  this  operation  carried  on? 

Mr.  Tucker.  In  Morrisburg  and  Iroquois,  Ontario. 

Mr.  Van  Kennen.  Have  you  operated  any  part  of  this  particular 
plant  ? 

Mr.  Tucker.  Yes ;  we  operated  a  plant  at  Waddington  which  sup- 
plies the  town  of  Waddington. 

Mr.  Van  Kennen.  Have  you  had  entire  charge  of  all  the  work 
connected  with  that? 

Mr.  Tucker.  I  have. 

Mr.  Van  Kennen.  During  the  period  of  your  connection  with 
this  company,  have  you  made  an  investigation  to  determine  the  nat- 
ural flow  of  the  so-called  Little  River? 

Mr.  Tucker.  I  have.  I  have  had  charge  of  practically  all  the 
field  work. 

Mr.  Van  Kennen.  I  w^ant  to  introduce  in  evidence  at  this  point 
the  location  of  the  sections  of  the  Little  River  for  the  purpose  of 
determining  this  question  and  then  ask  for  the  explanation.  [The 
paper  just  introduced  in  evidence  was  marked  "Applicant's  Exhibit 
A-30."]  Now.  Mr.  Tucker,  will  you  go  on  and  explain  how  you 
made  the  measurements  for  the  purpose  of  determining  the  necessary 
data  for  the  computation  of  the  natural  flow  of  that  stream? 

Mr.  Tucker.  I  did  the  field  work  in  order  to  secure  enough  data 
to  compute  the  natural  flow  of  the  stream  in  the  usual  manner ;  that 
is  I  divided  the  Little  River  into,  as  it  happened,  fourteen  sections. 
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each  of  them  fairly  uniform.  In  each  of  these  sections  or  reaches, 
I  selected  a  cross  section  which  would  be  typical  of  that  reach,  and' 
in  that  section  I  took  the  necessary  soundings  in  order  to  determine 
the  cross-sectional  areas.  These  were  plotted  in  the  form  of  a 
curve.  I  also  measured  the  width,  and  these  exhibits  were  sent  to 
Mr.  Lee  for  his  use.  In  order  to  determine  the  deposit,  to  find  the 
natural  state  of  the  bed,  I  selected  the  three  smallest  sections,  and 
found  the  deposits  in  those  sections  as  near  as  I  could.  The  first 
section  was  at  the  intake;  that  is,  at  the  entrance  of  Little  River. 
I  found  the  amount  of  the  deposit  there  simply  by  taking  a  steel 
rod,  in  fact,  a  three-eighths  inch  gas  pipe,  and  pushed  it  down  in  the 
mud,  out  of  the  boat.  The  next  section  I  tried  was  section  No.  5^ 
which  was  obtained  in  a  similar  manner.  In  section  No.  12  it  was 
rather  difficult  to  find  the  exact  bed  of  the  stream ;  so  I  took  not  only 
the  soundings  as  found  by  the  rod  there,  but  I  also  took  into  con- 
sideration the  soundings  in  the  adjacent  area;  that  is,  probably  25 
feet  on  each  side.  This  is  the  bed  which  I  call  the  natural  bed  of 
the  stream.  The  remaining  11  sections  I  did  not  bother  with,  be- 
cause it  would  not  make  much  difference. 

Mr.  MiGNAULT.  That  is  to  say,  you  made  those  computations  in 
the  contracted  sections. 

Mr.  Tucker.  Yes. 

Mr.  MiGNAULT.  You  endeavored,  then,  to  ascertain,  by  pushing 
down  a  rod  through  the  mud,  where  the  river  bed 'was? 
Mr.  Tucker.  Yes. 

Mr.  Gardner.  What  was  your  evidence  when  you  thought  you 
had  reached  the  original  bed  of  the  river?  What  particular  thing 
did  you  find  that  determined  that  in  your  mind  ? 

Mr.  Tucker.  When  the  rod  went  down  a  certain  distance  it  struck 
either  a  large  bowlder,  or  something  of  that  sort.  I  am  not  stating 
that  that  was  the  natural  bed,  but  it  was  at  least  that  far  down,  and 
maybe  farther. 

Mr.  Van  Kennen.  In  making  the  measurements  of  the  cross  sec- 
tions, how  often  did  you  make  them  ? 

Mr.  Tucker.  They  are  made  at  about  25  feet  6  inches  across  the 
stream. 

Mr.  Van  Kennen.  When  you  got  those  figures,  you  submitted  them 
to  Mr.  Lea,  who  was  your  consulting  engineer,  for  his  information  in 
order  to  calculate  the  natural  flow  of  that  stream  ? 

Mr.  Tucker.  I  did. 

Mr.  Van  Kennen.  And  as  a  result  of  those  figures  that  you  made, 
plate  No.  2  was  made  by  Mr.  Lea  and  yourself  ?   Is  that  right  ? 
Mr.  Tucker.  That  is  right. 

Mr.  Van  Kennen.  And  you  took  them  accurately  ? 
Mr.  Tucker.  I  did. 

Mr.  Van  Kennen.  And  sent  the  figures  that  you  took  to  him,  so 
that  the  figures  that  he  used  were  the  exact  figures  as  you  found 
them. 

Mr.  Tucker.  Yes ;  as  near  as  I  know. 

Mr.  Powell.  This  would  be  an  alluvial  deposit,  I  suppose? 
Mr.  Tucker.  Mostly. 

Mr.  Powell.  There  was  no  deposit  from  the  ice? 
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'  Mr.  TuCKEK.  At  the  intake  I  found  a  few  stones,  probably  3  or  4 
inches  in  diameter,  and  the  rod  probably  went  in  between  them. 
That  would  not  make  much  diti'erence. 

Mr.  Powell.  You  did  not  form  any  estimate  as  to  how  long  this 
sediment  had  been  accumulating  there? 

Mr.  Tucker.  No,  but  the  intake  is  badly  blocked  Avith  weeds.  In 
fact,  in  the  summer  time  it  is  quite  impossible  to  ge  through  there 
with  a  motor  boat. 

Ml*.  Powell.  But  you  do  not  knoAv  how  long  it  has  been  accumulat- 
ing? 

Mr.  Tucker.  I  suppose  since  the  dam  has  been  constructed.  That 
is  the  inference. 

Mr.  ^IiGNAULT.  AVhat  is  the  fall,  say,  from  the  intake  down  to  the 
dam  ( 

Mr.  Tucker.  The  whole  channel  is  14,000  feet  long,  that  is,  down 
to  the  opposite  end  of  Ogden  Island. 

Mr.  MiGNAULT.  What  is  the  total  fall  in  that  distance? 
Mr.  Tucker.  11.22  feet. 

Mr.  MiGNAULT.  Is  that  fall  gradual,  or  is  it  more  concentrated  at 
certain  places? 

Mr.  Tucker.  It  takes  place  almost  entirely  between  the  upper  end 
of  the  bridge  and  the  lower  side  of  the  dam ;  that  is,  within  1,000  feet, 

^Ir.  ^IiGNAULT.  The  fall  is  practically  concentrated  there? 

Mr.  Tucker.  Yes ;  it  is  practicallj^  dead  water  in  that  stream. 

Mr.  ^IiGNAULT.  Have  you  any  idea  what  the  fall  was  before  the 
construction  of  the  dam  or  bridge  at  the  intake,  whether  there  was 
a  strong  current  there  ?   It  is  now  dead  water  there  ? 

Mr.  Tucker.  Yes ;  it  must  have  been  very  strong. 

Mr.  ^IiGNAULT.  A  strong  current  ? 

Mr.  Tucker.  Yes ;  because  that  is  a  small  section. 

Mr.  ^kliGNAULT.  Can  you  say,  then,  what  would  be  the  fall  from 
the'intake  down  to  the  site  of  the  bridge? 

Mr.  Tucker.  At  the  present  time  ? 

Mr.  MiGNAULT.  No ;  in  a  state  of  nature.   I  am  referring  to  that. 
Mr.  Tucker.   No;  I  could  not  give  you  a  profile  of  the  water  sur- 
face. 

Mr.  MiGNAULT.  Is  there  any  way  of  ascertaining  it? 
Mr.  Tucker.  That  possibly  might  be  worked  up  from  the  com- 
putation. 

Mr.  MiGNAuxT.  What  reason  do  you  suggest  for  saying  that  there 
would  be  a  strong  current  at  the  intake  if  the  bridge  and  dam  were 
not  there  ? 

Mr.  Tucker.  Because  that  is  the  smallest  cross  section  and  neces- 
sarily the  swiftest  current. 

Mr.  MiGNAULT.  It  is  not  on  account  of  any  fall  in  the  Little  River. 
Mr.  Tucker.  On.  no. 

Mr.  MiGNAULT.  The  current  may  have  been  quite  slow  in  the  Little 
River  till  it  reached  about  the  site  of  the  dam  and  bridge.  Then  the 
greatest  fall,  you  say,  was  concentrated  between  the  site  of  the  bridge 
and  the  site  of  the  dam. 

Mr.  Tucker.  No,  sir;  at  the  present  time  the  greatest  fall  is  there. 

Mr.  MiGNAULT.  But  I  mean  in  a  state  of  nature. 

Mr.  Tucker.  No;  I  think  the  greatest  fall  is  at  the  intake. 
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Mr.  MiGNATiLT.  Do  your  studies  show  what  is  the  fall  of  the  bed 
of  the  river  without  any  obstructions  ? 
Mr.  Tucker.  No  ;  they  do  not. 

Mr.  Powell.  Did  you  make  any  soundings  below  the  dam  to  see 
what  the  character  of  the  bed  was  there  ? 

Mr.  Tucker.  Yes ;  about  1,200  feet  below  the  dam  the  rock  is  quite 
clear.  It  is  covered  with  sawdust  and  a  little  gravel,  evidently 
from  the  old  mills. 

Mr.  Powell.  Where  that  condition  exists  it  is  practically  dead 
water,  is  it  not  ? 

Mr.  Tucker.  Yes;  but  there  have  not  been  any  deposits  come  in 
there  except  from  the  mills. 

Mr.  Powell.  It  has  been  intercepted  by  the  dam  ? 

Mr.  Tucker.  Yes.  I  found  probably  12  inches  of  sawdust.  It 
was  so  light  you  could  push  right  through  it. 

Mr.  Van  Kennen.  That  question  suggests  one  other  that  I  have 
that  I  might  put  in  here.  I  wish  for  the  purpose  of  the  record  you 
would  describe  briefly  the  Little  River  and  the  proposed  develop- 
ment, in  length  and  general  characteristics. 

Mr.  MiGNAULT.  Under  present  conditions? 

Mr.  Van  Kennen.  Under  present  conditions,  just  as  it  exists  at 
the  present  time. 

Mr.  Tucker.  At  the  head  of  Ogden  Island  the  river  is  divided 
into  two  channels.  That  on  the  north  contains  the  international 
boundary  line  and  the  Rapide  Plat.  That  on  the  south  is  an  Ameri- 
can stream  locally  called  Little  River.  About  11,000  feet  from  the 
entrance  to  the  Little  River  is  a  roadway  or  bridge,  which  is  simply 
a  roadway  or  bowlders  rolled  into  the  stream,  with  two  openings  in 
it  providing  a  supply  of  water  to  the  dam  below. 

Mr.  Van  Kennen.  How  big  are  these  openings  ? 

Mr.  Tucker.  One  is  43  feet  and  the  other  is  25  feet.  About  900 
feet  below  the  bridge  is  an  old  gravity-type  dam.  This  is  composed 
of  cribs  filled  with  stones,  old  sluices  which  have  gone  out  of  use 
and  have  gradually  filled  up  with  stones  and  debris.  It  connects  the 
mainland  to  the  island.  Below  that  the  channel  is  clear  and  joins 
the  main  channel  at  the  foot  of  the  island. 

Mr.  Magrath.  What  is  the  length  of  the  island  ? 

Mr.  Tucker.  About  14  000  feet. 

Mr.  Van  Kennen.  I  wish  you  would  describe  a  little  more  fully 
the  character  of  the  bed  of  the  stream  below  the  site  of  the  present 
dam. 

Mr.  Tucker.  From  the  soundings  I  have  made  and  investigations 
below  the  dam  there  are  from  about  12  to  18  inches  of  sawdust  and 
gravel  at  a  distance  of  about  1,500  feet  below  the  dam.  Farther 
down  there  are  deposits  of  mud  along  the  shore  from  the  cultivated 
fields,  and  the  rest  of  it  is  fairly  clear  as  if  the  current  had  swept 
it  clean. 

Mr.  Van  Kennen.  I  would  like  to  have  you  give  a  little  descrip- 
tion of  the  character  of  the  bed  of  the  stream  after  you  get  down 
some  distance  below  the  dam,  with  respect  to  the  depth  of  the  water 
over  the  bed  of  the  stream. 

Mr.  Tucker.  My  investigations  show  that  a  distance  from  1,500 
feet  below  the  dam  down  to  the  outlet  there  is  a  cross-sectional  area 
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of  14.000  square  feet,  approximately,  at  low  water.  This  is  practi- 
cally 14  feet  deep  and  1.000  feet  wide. 

Mr.  Van  Kexxex.  Do  you  mean  that  that  section  that  you  are 
describing  now  is  what  they  call  the  deep-water  section  of  the  river? 

Mr.  Tucker.  Yes. 

Mr.  Van  Kennen.  Well,  what  is  it  between  the  deep-water  sec- 
tion and  the  dam  ? 

^Ir.  Tucker.  There  is  a  rocky  ledge  immediatel}^  below  the  dam 
on  which  have  been  built  mills  at  various  times.  They  were  sup- 
plied with  water  through  the  sluices  in  the  dam. 

Mr.  Van  Kennex.  How  far  downstream  does  that  extend? 

Mr.  Tucker.  That  does  not  go  straight  across  the  stream.  It  is 
nioi*e  in  the  course  of  a  convex  curve. 

Mr.  Van  Kennen.  If  you  follow  that  ledge  down  until  you  reach 
the  end  vou  would  drop  off,  then,  into  deep  water? 

Mr.  Tucker.  That  is  right. 

Mr.  Van  Kexnex.  You  have  explained  the  dam.  Now,  I  wish 
you  would  explain  what  you  found  with  reference  to  the  use  of  that 
in  connection  with  navigation. 

'Sir.  Tucker.  At  the  north  end  of  the  dam  is  to  be  seen  at  the 
present  time  the  remains  of  an  old  lock  which  has  not  been  used 
evidently  for  a  gi-eat  number  of  years. 

^^Ir.  Tawnet.  Is  there  any  evidence  there  that  would  enable  you 
to  determine  the  size  of  that  lock? 

Mr.  Tucker.  I  can  give  you  its  approximate  size.  It  is  about  50 
feet  long,  12  feet  wide,  and  the  depth  of  water  in  the  fill  varies  from 
2  to  4  feet. 

Mr.  Van  Kennen.  I  think  you  had  better  describe  what  you  found 
on  the  south  shore  below  the  Little  River  in  the  way  of  hydraulic 
works. 

3klr.  Tucker.  On  the  south  shore,  starting  at  the  dam,  there  has 
been  built  a  canal,  evidently  partly  excavated  out  of  the  shore  line 
and  the  excavated  material  forms  the  north  bank  of  that  canal. 
Along  this  canal  have  been  erected  several  mills  which  were  fed 
from  the  canal.  The  canal  was  fed  from  the  fore  bay,  immediately 
in  front  of  the  dam. 

Mr.  MiGNAULT.  That  was  the  power  canal? 

Mr.  Tucker.  That  was  the  power  canal.  It  is  probably  8  feet 
wide,  carrying  3  or  4  feet  of  water. 

Mr.  Van  Kennen.  Are  there,  to  your  knowledge,  certain  mills 
there  now  that  are  being  operated  from  that  canal? 

Mr.  Tucker.  Yes;  there  are  three  or  four  mills  there  in  opera- 
tion. 

Mr.  Van  Kennen.  Were  there  more  in  the  past,  according  to 
your  knowledge? 

Mr.  Tucker.  Yes;  there  have  been  two  or  three  shut  down  to  my 
knowledge  since  I  have  been  there. 

Mr.  Van  Kennen.  I  wish  you  would  describe  to  the  commission 
the  condition  of  that  dam  as  to  its  state  of  repair. 

Mr.  Tucker.  The  dam  is  in  a  very  bad  state  of  repair.  In  fact,  I 
get  telejrrams  and  letters  from  Waddington  every  once  in  awhile, 
especially  in  high  water  times,  stating  that  the  dam  is  going  out.  In 
1913  we  put  in  a  section,  probably  50  feet  long,  rebuilt  it,  on  account 
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of  the  water  washing  it  away.  In  1915  we  also  put  in  a  section. 
There  are  three  or  four  places  there  in  very  bad  shape,  and  they  are 
very  apt  to  go  out  at  any  time  with  extra  high  water. 

Mr.  Van  Kennen.  Is  there  anything  else  that  you  would  like  to 
say  to  the  commission  with  respect  to  the  condition  and  the  charac- 
ter of  the  Little  Eiver  in  regard  to  power  development  at  that  place  ? 

Mr.  Tucker.  No  ;  I  think  I  have  covered  it. 

Mr.  MiGNAULT.  How  long  do  you  estimate  that  the  dam  can  re- 
main in  its  present  condition  without  being  carried  away? 

Mr.  Tucker.  I  could  not  tell  you  that,  sir,  because  it  depends  upon 
the  height  of  the  water  and  the  winds.  If  it  lashes  it  up  with  high 
water,  some  of  it  would  go  away  immediately. 

Mr.  Van  Kennen.  Might  it  go  out  at  any  time  ? 

Mr.  Tucker.  Yes ;  there  are  pieces  of  it  there  in  very  bad  condition. 

Mr.  Tawney.  What  is  the  cross-sectional  area  of  the  inlet  of  Little 
River  ? 

Mr.  Van  Kennen.  We  were  coming  to  that  in  a  moment.  I  will 
introduce  that  information  now.  I  wish  to  introduce  at  this  time  a 
plat  showing  the  area  of  cross  section. 

(The  plat  just  introduced  in  evidence  was  marked  "Applicant's 
Exhibit  A-32.") 

Will  you  kindly  explain  that,  Mr.  Tucker  ? 

Mr.  Tucker.  These  areas  were  platted  in  this  manner  in  order  to 
be  in  convenient  shape  for  getting  them  for  any  section  at  any  ele- 
vation. For  instance,  along  the  base  of  the  diagram  run  the  numbers 
4,000,  5,000,  6,000,  and  so  forth,  square  feet  cross-sectional  area. 
Along  the  side  are  seen  the  elevations  of  the  water  surface. 

Mr.  Van  Kennen.  That  elevation  is  taken  at  what  point? 

Mr.  Tucker.  That  elevation  is  taken  at  the  section  in  question. 

Mr.  Van  Kennen.  And  it  means  the  elevation  of  the  water  above 
what? 

Mr.  Tucker.  Above  the  mean  tide  at  New  York. 
Mr.  Van  Kennen.  So  it  is  standard  so  far  as  the  elevation  is 
concerned  ? 

Mr.  Tucker.  Yes,  sir. 

Mr.  Powell.  Do  you  use  the  New  York  datum  all  through  there? 
Mr.  Tucker.  Yes. 

Mr.  Van  Kennen.  Now,  proceed  with  your  explanation  of  the 
diagram. 

Mr.  Tucker.  For  instance,  take  No.  9  on  the  diagram. 
Mr.  Van  Kennen.  Just  let  me  interrupt  you  there.    When  you 
speak  of  No.  9  on  the  diagram,  do  you  refer  to  Exhibit  No.  31  ? 
Mr.  Tucker.  Yes. 

Mr.  Van  Kennen.  That  is,  you  want  to  use  these  two  diagrams 
together? 

Mr.  Tucker.  Yes.  • 
Mr.  Van  Kennen.  And  No.  9  on  the  diagram  A-31  is  marked, 
and  I  should  call  it  about  midway  down  ? 
Mr.  Tucker.  Yes. 

Mr.  Van  Kennen.  Now,  take  No.  9  as  an  illustration  and  go  aheaid 
and  read  that  diagram  with  respect  to  No.  9. 

Mr.  Tucker.  No.  9,  when  the  water  surface  is  at  elevation  225 — - 
Mr.  Van  Kennen.  Is  that  about  normal  ? 
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-    Mr.  Tucker.  That  would  be  normal  suinnier  level,  about. 
Mr.  Van  Kennen.  Go  ahead. 

Mr.  Tucker.  The  cross-sectional  area  of  that  would  be  15,000 
square  feet. 

Mr.  Van  Kennen.  elust  a  minute.  You  say  you  begin  by  taking 
225  on  the  side  and  you  follow  that  line  until  you  come  to  No.  9  on 
the  so-called  curve  or  lines  running  diagonally  across  here  [indi- 
cating] I 

Mr.  ^liGNAULT.  That  is  quite  evident;  you  need  not  labor  that. 

Mr.  Van  Kennen.  Xo;  I  do  not  intend  to  do  that,  but  I  want  this 
matter  to  be  made  clear.   Then  what,  Mr.  Tucker? 

Mr.  Ti'CKER.  That  is  taken  as  the  cross-sectional  area  of  that  sec- 
tion when  the  water  elevation  is  225. 

Mr.  MiGNAULT.  Are  these  feet  shown,  or  yards? 

Mr.  Tucker.  They  are  square  feet. 

Mr.  Tawney.  What  do  vou  make  the  number  of  square  feet  of 
Xo.  1 '( 

Uv.  Tucker.  At  elevation  225  it  is  5,300. 

^Ir.  ^kliGNAULT.  I  take  it  that  Xo.  9  is  your  widest  section  and 
Xo.  1  is  your  narrowest,  and  there  would  be  that  difference  between 
the  two  ( 

Mr.  Tucker.  Yes,  sir. 

Mr.  Van  Kennen.  Is  there  anything  further  with  reference  to 
that  diagram  that  you  would  like  to  explain? 
Mr,  Tucker.  Xo,  sir. 

3klr.  Van  Kennen.  Did  you  also  get  the  diagram  showing  the 
widths  ? 

^Ir.  Tucker.  Yes ;  at  the  time  I  took  the  cross  sections  I  also  took 
the  widths  at  different  elevations. 

Mr.  Van  Kennen.  I  want  to  introduce  a  table  showing  the  sur- 
face widths  of  the  cross  sections  of  the  Little  River. 

(The  paper  introduced  in  evidence  was  marked  "Applicant's  Ex- 
hibit A-33.") 

"Will  vou  explain  that  exhibit  and  its  connection  with  the  natural 

Mr.  Tucker.  I  tabulated  the  widths  for  each  of  the  sections  in 
the  form  of  a  table  shown  on  Exhibit  A-33,  which  is  explained  as 
follows :  At  the  top  of  the  table  are  elevations,  starting  231,  230,  229, 
228.  etc.  Each  of  these  are  divided  into  tenths.  At  elevation  231.2 
the  width  is  715  feet.  At  elevation  225.2  the  width  is  675  feet.  I 
might  sa}^  that  these  widths  were  tabulated  in  this  form  for  con- 
venience in  making  the  computation  and  to  save  time. 

Mr.  Van  Kj:nnen.  And,  of  course,  these  were  the  figures  that  you 
made  from  your  measurements,  and  which  were  presented  to  Mr. 
Lea,  in  order  that  he  might  determine  the  natural  flow  of  this 
stream. 

Mr.  Tucker.  Yes. 

Mr.  Tawney.  Mr.  Tucker,  as  you  are  familiar  with  it,  I  would 
like  to  have  you  explain  what  the  conditions  are  at  the  intake  or  at 
No.  1.  You  spoke  a  moment  ago  of  that  part  of  the  river  being 
filled  with  vegetation. 

Mr.  Tucker.  I  said  there  was  a  deposit  there. 
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Mr.  Tawney.  I  understood  you  to  say  the  weeds  were  so  thick  I 
that  you  could  hardly  get  through  with  a  motor  boat.  Is  that  a  fact  ?  j 
Mr.  Tucker.  That  is  a  fact  in  the  summer  time.    The  weeds  are  1 
very  thick  there,  which  goes  to  prove  that  there  is  a  decided  deposit 
of  mud,  otherwise  they  would  not  grow. 

Mr.  Tawney.  How  long  has  that  condition  existed  in  the  Little 
Eiver?  I 
Mr.  Van  Kennen.  I  think  it  was  before  1808.   We  know  that  at  I 
least,  because  the  statute  of  1808  recites  that  there  was  a  dam  at  that  i 
place.    Of  course,  I  assume  that  it  has  been  repaired  from  time  to 
time.   Now,  is  there  anything  further,  Mr.  Tucker,  that  you  would  | 
like  to  say  with  respect  to  Exhibit  A-33  of  the  table  of  widths  ?  \ 
Mr.  Tucker.  No;  I  think  that  fully  explains  it.  j 
Mr.  Van  Kennen.  Mr.  Tucker,  I  will  not  go  into  any  great  detail  i| 
in  regard  to  it,  but  concerning  the  velocities  of  the  water  in  the  north  j 
channel,  in  the  rapids,  that  Mr.  Lea  has  testified  about,  those  measure-  ! 
ments  were  taken  by  you,  were  they  ?  i 
Mr.  Tucker.  They  were.  I 
Mr.  Van  Kennen.  And  correctly  taken?  i 
Mr.  Tucker.  They  were.  j 
Mr.  Van  Kennen.  And  these  measurements,  in  connection  with  1 
each  of  these  exhibits  we  have  introduced,  you  have  taken  correctly  ' 
and  transcribed  correctly?  \ 
Mr.  Tucker.  I  have.  | 
Mr.  MiGNAULT.  That  is  to  say  the  measurements  by  the  floats? 
Mr.  Tucker.  Yes,  sir. 

Mr.  MiGNAULT.  I  understood  that  Mr.  Lea  had  taken  some  him- 
self. I  may  have  misunderstood' him. 

Mr.  Lea.  They  were  taken  at  my  request,  and  a  certain  amount  of  I 
the  arrangement  was  made  by  me  on  the  ground.  ! 

Mr.  MiGNAULT.  But  Mr.  Tucker  took  the  actual  measurements. 

Mr.  Lea.  Mr.  Tucker  and  some  of  the  assistants  who  were  stationed 
at  various  sections  down  the  river.  j 

Mr.  Tucker.  I  had  a  party  of  six  or  seven  there.  I 

Mr.  MiGNAULT.  You  might  describe  how  you  made  the  measure-  !• 
ments  as  to  the  velocity  of  the  current.  | 

Mr.  Tucker.  I  selected  stations  down  along  the  bank  of  the  Mor-  I 
risbui'g  Canal;  that  is,  the  south  bank  of  the  Morrisburg  Canal,  and  II 
at  each  of  these  sections  stationed  a  man — sometimes  a  man  could  j! 
look  after  two  stations — and  gave  him  a  stop  watch  in  some  cases,  \. 
and  in  other  cases  an  ordinary  watch.  Then  1  started  off  floats  |' 
above  the  intake.  j 

Mr.  Van  Kennen.  What  do  you  mean  by  the  intake  ?  | 

Mr.  Tucker.  The  intake  of  the  Little  River.    I  started  them  fairly 
well  across  the  stream.  ji 

Mr.  MiGNAULT.  In  the  main  channel  ? 

Mr.  Tucker.  In  the  main  channel,  allowing  them  to  drift  down 
with  the  current,  and  as  they  passed  these  stations  the  time  was  noted 
and  the  particular  float. 

Mr.  MiGNAULT.  Where  were  they  placed — at  what  part  of  the 
stream  ?    Were  they  placed  in  the  middle  of  the  stream  ? 

Mr.  Tucker.  I  started  them  off  fairly  well  distributed  across  the 
stream. 
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Mr.  MiGNAULT.  Did  you  notice  different  velocities  in  different  parts 
of  the  stream  I 

Mr.  Tucker.  Oh,  yes.  I  simply  took  the  time  as  they  floated  by 
tlie  o:au<2:e  readers. 

^li-.  ^IiGNAULT.  The  greatest  velocity  would  be  approximately  in 
the  center  of  the  stream  ? 

Mr.  Tucker.  Well,  yes.  Fairly  well  over  on  the  north  side  the 
velocity  is  higher  than  it  is  on  the  south  side. 

Mr.  MiGNAULT.  Down  to  what  point  did  you  conduct  these  meas- 
urements ; 

Mr.  Tucker.  I  picked  them  up  below  Lock  23.  The  last  man  was 
stationed  at  Lock  i23. 

Mr.  MiGNAULT.  You  started  at  Lock  24:  and  measured  down  to 
what  point  I 

Mr.  Tucker.  Down  to  Lock  23.  I  simply  took  these  readings  and 
sent  them  to  Mr.  Lea. 

Mr.  Magrath.  They  were  all  surface  floats? 
^Ir.  Tucker.  Yes. 

Mr.  ]\L\grath.  Is  that  a  correct  method  of  obtaining  the  velocity, 
to  use  surface  floats? 

Mr.  Tucker.  I  started  with  pole  floats,  but  the  whirlpools  and  cur- 
rents would  cause  them  to  duck,  and  then  when  they  sunk  it  would 
probably  come  at  a  time  when  the  gauge  readers  Avere  reading  them. 

^fr.  ^liGNAULT.  There  are  a  lot  of  eddies  in  the  river,  I  suppose. 

Mr.  Tucker.  Yes. 

Mr.  ^IiGXAULT.  Did  you  allow  for  the  eddies  ? 

Mr.  Tucker.  I  made  no  allowance  whatever.  I  simply  gave  the 
readings  to  Mr.  Lea.  If  the  floats  got  in  the  eddies,  it  shows  less 
velo -ity  than  there  realty  is. 

Mr.  Powell.  I  suppose  you  took  the  mean  of  the  whole  thing  ? 

Mr.  Tucker.  Well,  I  sent  these  to  Mr.  Lea  and  he  worked  up  the 
computations. 

Mr.  Van  Kennen.  Now,  is  there  anything  further  with  respect  to 
the  velorities  that  you  desire  to  explain? 
Mr.  Tucker.  Xo  ;  I  think  that  covers  it. 

Mr.  Magrath.  At  what  portion  of  the  depth  are  you  supposed  to 
obtain  the  correct  velocity,  Mr.  Lea? 

^fr.  Lea.  Well,  the  average  velocity  in  an  ordinary  stream  with 
straight  lines  is  usually  about  six-tenths  down,  but  in  this  case  I 
know  they  were  very  nearly  surface  floats  and  I  made  allowance  for 
in  obtaining  average  vclo^  itiec. 

Mr.  Van  Kennen.  I  would  like  to  introduce  here  a  map  showing 
the  property  which  belongs  to  this  company — that  is,  the  water-power 
property. 

^Nfr.  Powell.  Well,  you  will  have  to  fight  that  matter  out  with  your 
friends  from  New  York. 

Mr.  Van  Kennen.  I  understand  that  perfectly,  but  I  thought  that 
this  commission  probably  would  like  to  have  this  information  to 
show  that  we  have  come  here  in  good  faith  and  own  the  entire  water 
power. 

Mr.  Powell.  "What  about  Mr.  Crapser? 

Mr.  Van  Kennen.  I  am  not  going  to  say  that  he  may  not  have 
some  rights.    I  do  not  mean  to  foreclose  any  rights  that  he  does 
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have,  but  if  he  has  any  at  all,  as  I  understand  it,  they  relate  to  a 
part  of  the  land  that  was  granted  under  the  act  of  1886  where  the 
legislature  granted  to  our  predecessors  in  title  all  the  lands  in  the 
bed  of  the  stream  to  the  deep  waters  below,  which  has  been  described 
by  this  witness  as  a  distance  of  a  certain  space  where  the  deep  water 
comes  down.  Now,  our  predecessors  in  title  under  this  grant,  of 
course,  deeded  the  various  mill  owners,  a  section  below  the  dam  for 
mill  purposes.  They  did  not  take  it  to  the  deep  water  in  all  cases 
below,  and,  consequently,  they  left,  as,  I  will  say,  remnants  that  were 
granted  probably  from  the  State,  and  that  has  been  acquired  by  Mr. 
Crapser,  as  I  understand  it. 

Mr.  MiGNAULT.  There  has  been  no  litigation  between  your  com- 
pany and  Mr.  Crapser  as  to  the  title  to  this  property? 

Mr.  Van  Kennen.  No,  sir.  I  do  not  think  he  challenges  the  title 
to  what  we  claim  at  all,  but  he  seems  to  have  a  title  to  some  adjacent 
property,  which  he  thinks  with  this  project  we  might  need — that  is, 
particularly  if  we  put  the  dam  lower  down  in  the  stream. 

Mr.  MiGNAULT.  He  has  described  in  his  statement  in  response  cer- 
tain properties  which  we  could  never  identify  without  a  plan.  You 
state  that  these  properties  would  be  some  properties  outside  of  those 
on  which  you  intend  to  develop  the  power? 

Mr.  Van  Kennen.  Yes;  I  think  that  is  a  fair  statement  of  fact. 
At  any  rate,  we  do  not  expect  to  take  anybody  else's  property. 

Mr.  MiGNAULT.  Mr.  Crapser  raises  the  question  that  he  is  the  owner 
of  Ogden  Island,  and  you  are  asking  to  pass  on  Ogden  Island  to  con- 
struct your  weir.  I  understand  the  material  from  the  weir  is  dumped 
into  the  river  without  going  on  the  island  at  all. 

Mr.  Tucker.  We  do  not  have  to  go  on  the  island. 

Mr.  MiGNAULT.  He  says  it  would  raise  the  level  of  the  water  and 
do  damage  to  Ogden  Island. 

Mr.  Van  Kennen.  I  suppose  any  obstruction  would  raise  the  level, 
and,  as  Mr.  Lea  has  described,  if  we  put  in  a  submerged  weir,  there 
would  be  an  elevation  of  the  water  above  the  point  where  the  weir 
is  put  in,  more  than  natural.  It  is  true  that  Mr.  Crapser  is  part 
owner  of  the  island  itself  at  that  point — the  riparian  owner.  That  is 
an  abrupt  shore  line.  I  do  not  know  what  effect  it  would  have;  it 
certainly  would  not  have  a  very  detrimental  effect;  it  would  be  a 
mere  nominal  thing,  it  looks  to  me. 

Mr.  MiGNAULT.  I  think  you  said  at  the  last  hearing  that  the  title 
of  a  riparian  owner  on  the  St.  Lawrence  would  not  extend  to  the  bed 
of  the  stream. 

Mr.  Van  Kennen.  I  think  the  law,  as  it  stands  to-day,  is  so  under- 
stood. I  do  not  know  that  that  would  apply  to  the  Little  River.  I 
do  not  want  to  admit  that  it  did  apply  to  the  Little  River. 

Mr.  MiGNAULT.  As  to  the  main  river,  if  Mr.  Crapser  was  the 
owner  of  Ogden  Island  opposite  the  place  where  you  intend  to  put 
the  weir,  your  statement  is  that  that  would  not  carry  any  right  to  the 
bed  of  the  river  ? 

Mr.  Van  Kennen.  I  certainly  believe  that  to  be  the  law,  and  of 
course  all  he  would  have  would  be  the  shore  line. 

Mr.  MiGNAULT.  Down  to  high-water  level  ? 

Mr.  Van  Kennen.  Yes. 

(Map  filed  as  Exhibit  A-34.) 
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Mr.  Gardner.  I  have  a  map  here  that  I  do  not  think  anyone  else 
on  the  commission  got  except  myself.    I  o-ot  it  from  Mr.  Crapser, 
and  I  Tvould  wish  you  to  look  it  over.   It  is  not  in  evidence,  but  you 
might  look  it  over  and  see  how  it  corresponds  with  3^our  opinion. 
Mr.  Van  Kennex.  Now,  with  respect  to  the  dam,  I  should  say  that 
i  rectly  represents  the  location  of  the  dam.    I  should  say  that  the 
tion  at  the  north  end  of  the  dam  is  an  actual  representation  of  the 
ation  of  that  section. 

Mr.  Gardner.  I  did  not  present  this  to  the  commission  because  I 
.  xpected  Mr.  Crapser  would  be  here. 

Mr.  Powell.  Could  INIr.  Crapser  not  stop  you  with  an  injunction 
if  he  has  any  claim  ? 

Mr.  Van  Kennen.  We  practically  own  all  of  these  lands,  and  if 
we  do  not,  we  are  in  a  position  to  acquire  them  by  agreement.  I  do 
nc  t  know  about  this  commission  having  authority  ior  a  condemnation. 

Mr.  Powell.  If  it  were  on  the  Canadian  side,  we  could  do  it. 

Mr.  Van  Kennen.  I  am  not  sure  but  what  3^ou  could  do  it  on  our 
side  for  a  public-service  corporation,  but  I  am  not  sure  that  you 
could  do  it  for  a  purely  industrial  enterprise. 

Mr.  Mignaitlt.  I  understand  that  in  answering  Mr.  Gardner  you 
were  referring  to  a  plan  which  is  not  in  evidence. 

Mr.  Van  Kennen.  Yes.  Now,  Mr.  Tucker,  will  you  take  the 
property  owned  by  the  Xew  York  &  Ontario  Power  Co.  and  describe 
it  on  this  map.  Exhibit  A-Srt,  so  that  the  commission  will  fully  under- 
stand it  ? 

Mr.  Tucker.  This  exhibit  shows  the  property  from  a  point  a  short 
distance  above  the  bridge  to  a  point  below  site  A,  shown  in  the 
application,  plate  1. 

Sh\  MiGNAULT.  Is  the  river  shown  on  this  ? 

Mr.  Tucker.  Yes,  sir.  The  property  owned  by  the  New  York  & 
Ontario  Power  Co.  and  controlled  by  it  is  shown  by  the  lettering 
"N.  Y.  &  O.  P.  Co."  and  in  another  place  by  the  initials  "  W.  S.  C," 
referring  to  Mr.  Connolly,  the  president  of  the  company. 

Mr.  MiGNAULT.  Who  has  acquired  title  to  some  of  this  property; 
does  that  appear  in  the  evidence  ? 

Mr.  Van  Kennen.  That  appears  already. 

Mr.  MiGNAULT.  This  does  not  show  any  oAvnership  to  the  bed  of 
the  Little  River. 

Mr.  Van  Kennen.  I  am  coming  to  that.  If  you  notice  in  the 
center  of  that  map,  that  is  a  cross  section,  as  I  understand  it,  of  the 
river,  and  the  ownership  of  that  land  was  the  ownership  acquired  by 
this  company  from  its  predecessors  in  title,  through  the  grant  to  the 
Ogdens,  and  takes  the  bed  of  the  stream  clear  across  the  stream  at 
the  foot  of  the  dam.    Is  that  right,  Mr.  Tucker? 

Mr.  Tucker.  That  is  right,  as  I  understand  it. 

Mr.  MiGNAULT.  Is  that  the  site  of  the  bridge  or  of  the  dam? 

^Ir.  Tucker.  That  is  the  site  of  the  present  dam.  A  short  distance 
above  that,  about  5  inches  above  on  the  exhibit,  is  shown  the  bridge, 
and  on  that  also  are  the  letters  "N.  Y.  O.  P." 

Mr.  ^fiGNAULT.  That  would  show  that  the  New  York  &  Ontario 
Pftwer  Co.  owns  all  across  the  section  of  the  river. 

Mr.  Van  Kennen.  Just  immediately  below  our  present  dam,  and 
besides  that  it  shows  tliat  we  own  other  properties  along  the  south 
113763—19  8 
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shore  of  the  Little  River,  which  Mr.  Tucker  can  explain  by  this 
diagram. 

Mr.  Tucker.  And  also  on  the  north  shore. 

Mr.  Van  Kennen.  Whenever  you  have  in  that  copy  on  the  south 
shore  the  letters  "  W.  S.  C."  it  is  property  owned  by  this  company 
through  its  president  for  its  benefit.   Is  that  right  ? 

Mr.  Tucker.  Yes,  sir. 

Mr.  MiGNAULT.  You  do  not  need  to  prove  title  by  this  witness;  , 
he  is  merely  identifying  property  which  you  say  is  described  in  your  i 
title. 

Mr.  Van  Kennen.  That  is  all  this  evidence  purports  to  do.  What 
does  this  shaded  line  on  the  north  shore  of  the  Little  River  indicate  ?  ; 

Mr.  Tucker.  The  north  shore  shows  the  property  with  the  initials  i 
"  W.  S.  C."  and  that  also  refers  to  property  owned  by  Mr.  Connolly 
for  the  company.  i 

Mr.  Powell.  Held  in  trust  by  him  ?  I 

Mr.  Tucker.  I  suppose  so.  The  dotted  line  on  the  north  shore  is  j 
the  right  of  way  for  the  transmission  line.  I 

Mr.  Van  Kennen.  Where  does  that  transmission  line  run  to?  ' 

Mr.  Tucker.  That  runs  to  the  point  of  Ogden  Island  for  the  pur-  i 
pose  of  taking  power  across  the  international  boundary  line. 

Mr.  Van  Kennen.  And  that  is  referred  to  in  tifie  permission 
granted  by  the  President  and  Secretary  of  State  which  has  been  in- 
troduced in  evidence. 

Mr.  Tucker.  Yes. 

Mr.  MiGNAULT.  What  permit? 

Mr.  Van  Kennen.  It  is  a  permit  granted  by  the  Secretary  of  , 
State  of  the  United  States  and  which  was,  of  course,  approved  by  the  ' 
President  of  the  United  States,  granting  us  the  right  to  construct 
a  transmission  line  as  far  as  the  international  border  line. 

Mr.  MiGNAULT.  I  remember  that  that  was  referred  to  in  Atlantic 
City. 

Mr.  KooNCE.  That  was  a  permit  from  the  War  Department  trans- 
mitted through  the  Secretary  of  State  and  signed  by  the  President. 
The  President  has  to  sign  it  because  it  forms  a  physical  connection 
between  the.  two  countries.  The  permit  for  your  transmission  line 
on  the  American  side  was  granted  by  the  Secretary  of  War. 

Mr.  MiGNAULT.  Have  you  acquired  permission  for  the  transmis- 
sion line  north  of  the  international  boundary? 

Mr.  Van  Kennen.  I  can  not  say  as  to  that. 

Mr.  Keefer.  That  should  not  go  in  as  evidence. 

Mr.  Van  Kennen.  At  any  rate  I  think  I  am  right  in  stating  that 
there  is  no  formal  approval  on  the  Canadian  side. 

Mr.  MiGNAULT.  What  is  the  date  of  your  permission  by  the  Secre- 
tary of  War? 

Mr.  Van  Kennen.  About  a  year  ago.    Mr.  Tucker,  is  there  any 
further  explanation  with  regard  to  Exhibit  A-34  ? 
Mr.  Tucker.  No,  sir. 

Mr.-  Van  Kennen.  Mr.  Tucker,  during  the  time  you  have  been 
engaged  there  as  engineer,  have  you  made  any  estimates  of  the  cost 
of  construction  for  the  proposed  power  plant  development  in  con- 
nection with  which  we  are  asking  this  permission  ? 

Mr.  Tucker.  I  have. 
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Mr.  Van  Kennen.  You  may  describe  briefly  what  your  proposed 
development  is,  before  you  go  to  the  matter  of  estimates  of  cost. 

Mr.  Tucker.  The  dam  will  extend  from  the  south  or  main  shore 
of  the  island.  It  will  be  built  of  concrete  and  in  this  dam  will  be 
different  penstocks. 

Mr.  Van  Kennen.  Wliat  is  the  width  of  the  dam? 

Mr.  Tucker.  The  dam  will  be  really  a  power  house.  The  back 
wall  of  the  dam,  containing  the  water,  will  be  reinforced  concrete, 
varying  in  thickness  possibly  up  to  3  feet. 

Mr.  MiGNAULT.  Give  a  description  of  the  dam,  its  width,  its  length, 
its  height,  and  its  composition. 

Mr.  Tucker.  The  dam  in  length  for  30  units  will  be  30  times  31 
feet,  or  930  feet  in  length.  In  width,  at  the  bottom  the  excavation 
will  be  about  100  feet.  At  the  top  it  will  be  about  50  feet. 

Mr.  MiGNAULT.  Have  you  any  plans  of  the  dam  ? 

Mr.  Tucker.  The  cross  section  is  on  file. 

Mr.  Vax  Kennen.  That  has  already  been  introduced  in  evidence. 

Mr.  Tucker.  This  dam  contains  chambers  for  the  turbines,  and  on 
top  of  it  will  be  placed  the  superstructure  and  main  floor  to  receive 
the  generators,  switching  apparatus,  and  auxiliary  machinery. 

Mr.  MiGNAULT.  You  have  calculated  the  length  of  the  dam  and 
the  number  of  units ;  are  there  any  abutments  connecting  it  with  the 
shore  ? 

My.  .Tucker.  The  connecting  abutments  for  it  will  be  probably 
100  feet  in  length. 

^Ir.  MiGNAULT.  What  will  be  the  total  length  of  the  dam? 
^Ir.  Tucker.  Roughly  speaking,  about  1,100  feet. 
Mr.  ]MiGNAULT.  Have  you  provided  for  any  sluice  gates? 
Mr.  Tucker.  Not  at  present. 

Mr.  MiGNAULT.  The  only  way  the  water  can  get  away  is  through 
the  wheels. 

Mr.  Tucker.  Through  the  wheels;  but  a  sluice  gate  could  be  easily 
added. 

Mr.  Magrath.  What  effect  is  the  dam  going  to  have  upon  the  land 
above  it — the  shore  line  on  each  side? 

Mr.  Tucker.  Nothing  at  all,  because  above  the  present  dam  there 
is  dead  water. 

Mr.  ^IiGNAULT.  But  will  it  raise  the  water  in  the  Little  River? 

Mr.  Tucker.  No;  nothing  at  all. 

Mr.  MiGNAULT.  I  mean,  above  its  present  level. 

Mr.  Tucker.  I  do  not  think  so. 

Mr.  Van  Kennen.  Have  you  anything  further  to  say  with  respect 
to  that? 

Mr.  Tucker.  I  think  that  covers  the  dam  and  the  powerhouse. 

Mr.  Magrath.  So  that  by  installing  this  new  structure  you  are 
act  going  to  change  the  level  of  the  water  immediately  above  the 
structure  ? 

Mr.  Tucker.  No;  because  immediately  above  there  is  not  any 
structure  of  any  kind,  there  is  only  a  leakage  of  3,000  c.  f.  s. 

Mr.  Magrath.  Nothing  will  be  located  between  your  dam  and 
Ogden  Island? 

,  Mr.  Tucker.  Not  at  site  A,  but  there  would  be  at  site  B. 
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Mr.  Magrath.  The  ownership  of  the  land  between  A  and  B  on 
both  sides  is  in  whom? 

Mr.  Van  Kennen.  Practically  owned  by  us. 

Mr.  Magrath.  You  say  "practically."  I  see  Crapser  marked 
on  one  side  and  Porteous  on  another,  and  Crapser  appears  to  be  on 
the  side  of  the  line  that  would  be  opposite  the  space  in  the  river 
between  the  two  dams. 

Mr.  Tucker.  Porteous  owns  a  part  of  the  land  that  would  be 
flooded,  and  we  own  the  riparian  rights,  but  Crapser  we  do  not  own. 

Mr.  Magrath.  And  Crapser  has  property  between  that  space  and 
the  two  dams. 

Mr.  MiGNAULT.  Have  you  any  estimate  of  the  extent  of  the  land 
that  would  be  flooded  if  you  construct  a  dam  at  point  A  ? 

Mr.  Tucker.  The  banks  would  stop  it  there.  It  is  just  a  matter 
of  raising  the  water  on  the  banks.  It  would  not  go  back  over  the 
land  any  more  than  probably  6  or  8  feet. 

Mr.  MiGNAULT.  What  elevation  above  the  level  now  would  you 
raise  the  water? 

Mr.  Tucker.  Practically  10  feet ;  11  feet  is  the  maximum. 

Mr.  MiGNAULT.  What  is  the  height  of  the  banks? 

Mr.  Tucker.  They  are  16  or  18  feet  higher  than  the  present  level. 

Mr.  Magrath.  What  is  the  length  of  the  shore  line  of  the  land 
owned  by  Mr.  Crapser  opposite  that  space  between  the  two  dams; 
it  seems  to  be  about  200  feet  ? 

Mr.  Tucker.  About  200  feet. 

Mr.  MiGNAULT.  You  referred  to  the  Crapser  property  on  Ogden 
Island ;  on  the  south  shore  of  the  river,  who  owns  that  property  ? 

Mr.  Tucker.  It  is  owned  by  different  persons;  we  own  most  of  it. 

Mr.  Magrath.  Is  there  any  other  property  owned  by  others  which 
would  be  affected  ? 

Mr.  Tucker.  Yes ;  they  are  noted  on  Exhibit  A-34. 

Mr.  MiGNAULT.  To  what  extent  would  that  property  be  affected? 

Mr.  Tucker.  It  would  necessitate  making  an  arrangement  with 
these  owners  to  buy  them  out. 

Mr.  MiGNAULT.  I  think  that  is  important;  under  Article  VIII  of 
the  treaty  we  have  to  provide  for  indemnity  to  any  interests  that 
may  be  damaged,  and  we  would  have  to  have  some  estimate  of  the 
damage. 

Mr.  Van  Kennen.  I  think  that  is  right,  but  practically  we  have 
all  of  it  under  control. 

Mr.  Magrath.  Be  good  enough  to  look  at  your  plan.  Am  I  right 
in  saying  that  the  only  interest  on  the  New"  York  State  side  affected 
between  the  two  sites  are  Messrs.  Dickson  and  J.  S.  Crapser  ? 

Mr.  Van  Kennen.  Mr.  Dickson,  I  can  speak  for  myself;  that  can 
be  acquired ;  it  is  already  practically  acquired. 

Mr.  MAGRATHy^Are  there  any  others  in  addition  to  these  two. 

Mr.  Tucker.  Eay  Eutherford. 

Mr.  Van  Kennen.  That  is  the  fifth  piece  of  property  west  of  Oak 
Street. 

Mr.  Magrath.  Are  there  any  others  ? 
Mr.  Tucker.  Burdick  and  Forbes. 

Mr.  Magrath.  So  that  the  parties  interested  are :  Messrs.  Dickson, 
Crapser,  Eutherford,  Burdick,  and  Forbes. 
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Mr.  Tucker.  And  J.  S.  Rutherford. 

Mr.  MiGNAULT.  Where  is  site  A  on  plan  A-34: — it  is  not  marked 
here  ? 

Mr.  Tucker.  On  the  north  side  there  is  a  space  controlled  by  the 
company  of  1  acre.  That  is  the  landing  on  the  island  side  for  the 
diun.  Immediately  opposite  that  would  be  the  south  abutment.  I 
do  not  tliink  there' is  property  Tve  do  not  own  to  the  amount  of  more 
than  $10,000. 

^Ir.  MiGXAULT.  You  have  no  estimate  of  the  extent  to  which  this 
property  would  be  affected  ? 

Mr.  Tucker.  These  are  all  small  lots. 

Mr.  MiGXAULT.  That  is  not  answering  my  question. 

Mr.  Powell.  Would  you  do  anything  more  than  raise  the  water 
en  the  shore  I 

Mr.  Tucker.  That  is  all. 

Mr.  Powell.  It  would  not  go  over  the  top  on  to  the  soil. 

Mr.  MiGXAULT.  He  does  not  say  on  the  south  shore,  because  part 
of  the  land  would  be  affected  there;  it  would  not  be  merely  the  banks. 

Mr.  Tucker.  The  bank  is  pretty  steep  right  there  on  the  south 
shore  also. 

Mr.  MiGXAULT.  I  thought  there  was  a  gentle  slope  down. 

Mr.  Tucker.  Xot  much.  These  lots  are  probably  80  or  100  feet 
from  high  water,  up  to  the  very  high  level. 

Mr.  MiGXAULT.  The  importance  of  this  is  that  none  of  those  people 

'  here,  and  we  have  no  means  of  determining  what  amount  of 
.J. mage  they  will  suffer  by  flooding. 

^Ir.  Vax  Kexxex.  I  think  Mr.  Connolly  is  best  acquainted  witli 
tlicit  feature  of  it  and  I  can  recall  him  on  that  point.  I  don't  think 
Mr.  Tucker  has  gone  into  that.  He  estimates,  however,  that  the 
il  value  of  the  property  does  not  exceed  $10,000. 

-Mr.  Tucker.  That  would  be  it. 

Mr.  MiGXAULT.  As  a  general  question,  the  only  land  that  would 
;  .  flooded  is  between  site  A  and  site  B. 
Mr.  Tucker.  That  is  correct. 

Mr.  MiGXAULT.  And  that  is  assuming  that  the  dam  and  power 
ise  are  constructed  at  site  A. 
Mr.  Tucker.  Yes. 

Mr.  MiGXAULT.  If  it  is  constructed  at  the  site  B,  there  is  no  change 
ween  existing  conditions  and  conditions  as  they  will  be  after  the 
i-truction  of  the  dam? 

Mr.  Tucker.  No. 

Mr.  Vax  Kexnex.  Would  you  mind  explaining,  in  this  connection, 
V  you  consider  site  A  more  desirable  for  this  work  than  site  B. 
Ur.  MiGXAULT.  I  think  Mr.  Lea  explained  that;  he  gets  a  greater 
id  there. 

Mr.  Tucker.  By  constructing  at  site  A  instead  of  at  site  B  it 
lid  save  a  great  deal  of  excavation.    It  would  mean  that  if  we 

istructed  at  site  B  we  would  necessarily  sacrifice  more  efficiency  in 
turbines  in  order  to  develop  the  power. 

Mr.  Powell.  And  you  get  the  same  head? 

Mr.  Tlcker.  We  would  get  practically  the  same  head,  but  thei-e 
n\(\  be  part  of  that  head  lost  in  the  turbines. 
Mr.  Tan  Kknnex.  It  is  an  economical  proposition. 
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Mr.  Tucker.  Yes. 

Mr.  MiGNAuLT.  Are  you  looking  to  the  commission  to  determine, 
which  site  you  will  use  ?  • 

Mr.  Van  Kennen.  I  thought  that  the  commission  might  give  us 
the  alternative. 

Mr.  MiGNAULT.  I  have  my  doubts  as  to  whether  I  would  agree 
to  an  order  giving  you  an  alternative. 

Mr.  Van  Kennen.  I  do  not  see  any  reason  why,  but  I  may  be 
wrong  about  that.  I  have  no  doubt  that  as  a  practical  proposition 
we  can  very  readily  arrange  to  acquire  any  of  the  riparian  prop- ; 
erties  and,  therefore,  I  thought  it  was  proper  to  apply  for  the  al- 
ternative. Of  course,  we  would  have  to  acquire  the  property  if  we 
go  to  point  B. 

Mr.  MiGNAULT.  In  my  view,  you  should  ask  for  either  one  or  the 
other.  You  can  not  expect  the  commission  to  approve  of  one  or  the 
other.  You  may  make  your  choice  before  the  case  is  finished  and 
amend  your  application.    I  just  call  jour  attention  to  that. 

Mr.  Van  Kennen.  I  will  be  glad  to  go  over  that  feature  of  it  if 
it  is  necessary.  I  think  we  can  bring  the  matter  before  the  commis- 
sion so  that  all  the  interests  would  be  determined,  and  then  the  com- 
mission could  say:  Well,  you  can  put  your  dam  here.  Now,  Mr. 
Tucker,  is  there  anything  further  you  have  to  say  with  respect  to 
this  plan?  Is  there  anything  else  you  would  like  to  explain  with 
regard  to  the  construction  of  the  power  house  and  the  plan  of  the 
development  of  this  poAver,  or  the  character  and  type  of  the  equip- 
ment necessary?    What  turbine  do  you  expect  to  use  at  that  place? 

Mr.  Tucker.  The  machinery  to  be  used  is  to  be  of  the  most  im- 
proved design  in  hydroelectric  work,  vertical  turbines,  directly  con- 
nected to  generators.  That  is  the  general  type  now  adopted  by  all 
hydroelectric  development,  where  possible. 

Mr.  Van  Kennen.  Now,  have  you  made  an  estimate  of  the  cost 
at  different  times  and  in  different  conditions  of  this  project?  That 
is,  including  the  dam,  the  necessary  excavation  of  the  artificial  ob- 
structions, and  the  other  excavation,  in  order  to  permit  the  water  to 
approach  the  dam  at  a  proper  velocity,  and  thereby  get  the  highest 
efficiency  for  the  natural  flow,  and  also  the  equipment  and  hydraulic 
works  ? 

Mr.  Powell.  In  other  words,  the  whole  undertaking. 
Mr.  MiGNAULT.  Have  you  a  detailed  estimate,  or  do  you  want  the 
witness  to  state  it  generally ;  have  you  prepared  a  statement  ? 
Mr.  Tawney.  Could  he  not  give  it  in  gross? 

Mr.  Van  Kennen.  He  could  give  it  in  gross  and  detail  each  part 
if  you  like. 

Mr.  Tawney.  We  are  not  concerned  with  the  details. 

Mr.  Tucker.  I  made  these  estimates  up  in  1914  and  revised  them 
on  the  basis  for  1917.  Of  course,  it  is  very  difficult  to  arrive  at  the 
true  cost  in  1917,  on  account  of  the  war  prices,  but  I  got  this  as  near 
as  possible.  I  get  quotations  where  possible  on  the  machinery,  which 
practically  is  a  large  proportion  of  the  expense,  and  the  other  prices 
I  revised  according  to  the  scale  of  wages  in  the  district.  The  total 
amount  for  25  units,  which  is  25,000  horsepower,  would  work  out 
$2,639,000  on  1917  prices. 
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Mr.  Magrath.  What  proportion  would  you  knock  off  for  1914 
prices  ? 

Mr.  Tucker.  At  1914  prices  it  is  $1,610,000. 

^Ir.  Powell.  VHiat  do  you  calculate  it  up  to  date? 

Mr.  Vax  Kennex.  We  have  made  no  calculation  on  that.  I  do 
not  suppose  we  could  get  a  bid  on  any  of  this  property  to-day. 

Mr.  Powell.  Xot  until  the  war  is  over. 

Mr.  Tawxey.  You  could  not  get  the  material  to-day. 

Mr.  Vax  Ken n ex.  Xot  if  we  did  get  a  bid.  They  have  a  commis- 
sion down  in  Washington  who  tell  us  how  much  money  we  can  spend 
and  things  of  that  kind. 

Mr.  Tawnet.  Tliey  probabh^  would  not  allow  you  to  have  the  ma- 
chinery made  now. 

Mr.  Van  Kexxen.  We  have  made  no  estimate  except  what  has 
,  been  given  bv  Mr.  Tucker. 

Mr.  Tawxet.  And  your  1914  price  was  $1,610,000. 

Mr.  Van  Ivennen.  Yes. 

Mr.'TAWNEY.  And  vour  1917  price  was  what? 
Mr.  Tucker.  $2,639,000. 

Mr.  Gardner.  Do  the  figures  apply  to  the  cost  at  both  sites? 

Mr.  Tucker.  These  figures  are  for  site  A,  for  25  units. 

^Ir.  MiGNAULT.  You  have  not  made  up  a  calculation  for  site  B. 

Mr.  Tucker.  I  have  not.  That  is  a  matter  of  fixing  the  extra  cost 
of  the  excavation.  There  are  many  questions  involved  in  this  esti- 
mate. That  means  for  25,000  horsepower,  the  cost  per  horsepower 
would  be  in  1914  $65.69,  and  in  1917,  $107.67. 


Wednesday,  October  2,  1918. 

Pursuant  to  the  recess,  the  commission  reconvened  at  10  o'clock  a.  m. 

B.  B.  Tucker,  who  had  been  produced  as  a  witness  on  behalf  of  the 
applicant,  and  who  had  previously  testified,  resumed  the  stand,  and 
upon  further  examination  testified  as  follows: 

Mr.  Van  Kennen.  I  think  we  have  concluded  the  direct  examina- 
tion of  Mr.  Tucker. 

Mr.  King.  Mr.  Chairman,  I  am  very  much  interested  in  some  of 
ihe  points  that  have  been  covered  by  Mr.  Tucker,  but  I  do  not  feel 
that  it  falls  within  my  x^rovince  as  representing  the  navigation  in- 
terests to  cross-examine  on  a  question  touching  the  flow  of  the  Little 
Kiver.  I  think  that  ought  to  be  done  by  Mr.  Keefer  with  the  assist- 
ance of  Mr.  Stewart. 

Mr.  McLean.  Mr.  Tucker,  I  understand  that  you  made  the  physical 
examination  upon  which  was  calculated  what  you  call  the  natural 
flow  of  the  Little  Eiver.   Is  that  true? 

Mr.  Tucker.  Yes,  sir;  it  is. 

^Ir.  McLean.  And  you  have  filed  here  a  blue  print,  a  copy  of 
which  has  been  offered  in  evidence  as  applicant's  Exhibit  A-31, 
which  shows,  as  I  understand  it,  at  different  points  or  reaches  in  the 
river  across  whicli  you  made  your  examination  the  depth  of  the  water 
and  the  depth  of  the  silt  underlying  the  water.   Is  that  true? 

Mr.  Tucker.  Yes. 
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Mr.  McLean.  I  show  you  Exhibit  A-31  and  call  your  attention  to 
the  line  across  the  intake  of  the  Little  Kiver  numbered  1,  and  askx 
you  when  you  made  your  examination  at  that  point  there  indicated?" 

Mr.  TucKEK.  Those  soundings  were  taken  in  1912,  and  I  went  over 
it  again  in  1917  in  order  to  determine  the  silt. 

Mr.  McLean.  Will  you  describe  exactly  what  took  place  when  you 
made  your  soundings  at  the  point  indicated  1  ? 

Mr.  Tucker.  Well,  I  laid  out  the  section  in  the  usual  manner. 

Mr.  McLean.  Just  describe  what  you  did,  Mr.  Tucker. 

Mr.  Tucker.  I  took  the  soundings  in  1912  off  the  ice,  laid  out  my  - 
lines  from  the  steel  tape,  and  used  a  boring  machine  to  bore  through . 
the  ice,  and  then  I  dropped  in  some  cases  a  j)ole  where  the  water  was 
not  too  deep  and  in  other  cases  a  counding  line  to  obtain  the  depths. , 

Mr.  McLean.  That  work  was  carried  on  during  the  winter  months  ? 

Mr.  Tucker.  Yes. 

Mr.  McLean.  And  the  entire  surface  of  Little  River  was  frozen  ? 
Mr.  Tucker.  Yes. 

Mr.  McLean.  What  kind  of  pole  did  you  use  ? 
Mr.  Tucker.  A  bamboo  pole. 

Mr.  McLean.  Now,  will  you  describe  exactly  what  you  did  ? 

Mr.  Tucker.  The  holes  bored  through  the  ice  were  bored  with  an 
inch  and  a  half  auger.  The  ice  at  that  point  was  about  12  inches 
thick.  It  varied  somewhat.  To  get  the  depth  from  the  surface  of 
the  ice,  I  used  a  bamboo  pole,  which  was  marked  off  in  feet  and 
tenths,  by  simply  inserting  it  in  the  hole  and  shoving  it  down  until 
it  struck  bottom. 

Mr.  McLean.  And  you  acquired  the  depth  then? 

Mr.  Tucker.  Yes. 

Mr.  McLean.  What  did  you  call  that — the  depth  of  the  water  ? 

Mr.  Tucker.  The  depth  of  the  water,  and  I  had  a  gauge  in  the 
river  to  obtain  the  level  of  the  river  at  that  time. 

Mr.  McLean.  Was  the  ice  at  that  time  flush  with  the  surface  of 
the  water  ? 

Mr.  Tucker.  Well,  slightly  below. 

Mr.  McLean.  Was  the  water  below  the  ice  or  the  ice  above  it  ? 

Mr.  Tucker.  It  came  up  within  a  couple  inches  of  the  surface  of 
the  ice.    Of  course,  I  took  the  water. 

Mr.  McLean.  Was  the  ice  at  that  point  at  that  time  a  smooth 
surface  ? 

Mr.  Tucker.  Yes. 

Mr.  McLean.  There  were  no  ice  jams  or  anything  of  that  kind? 

Mr.  Tucker.  'No  ;  that  does  not  occur  in  there,  because  there  is  not 
any  flow  to  bring  the  ice  in. 

Mr.  McLean.  After  you  registered  the  depth  from  the  surface  of 
the  ice  to  the  bottom  of  the  river,  what  did  you  then  do,  if  anything? 

Mr.  Tucker.  Not  from  the  surface  of  the  ice,  but  from  the  surface 
of  the  water.    Do  you  mean  in  respect  to  the  field  work  ? 

Mr.  McLean.  No.    Did  you  do  anything  else? 

Mr.  Tucker.  Well,  I  measured  the  width  across. 

Mr.  McLean.  Did  you  do  anything  with  respect  to  the  deposit  on 
the  bottom? 

Mr.  Tucker.  Not  at  that  time. 

Mr.  McLean.  How  many  of  these  soundings  did  you  take  in  1912 
across  the  Little  River  at  the  point  indicated  No.  1  ? 
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Mr.  Tucker.  They  were  about  25  feet  apart. 

Mr.  McLean.  And  you  made  these  borings  through  there  at  a  dis- 
tance of  25  feet  apart? 
Mr.  Tucker.  Yes. 

Mr.  McLean.  Have  you  those  readings  of  the  depths  that  you  took 
at  that  time  here  with  you? 

Mr.  Tucker.  Xo  :  I  have  not. 

Mr.  McLean.  What  did  you  do  with  them? 

Mr.  Tucker.  I  have  them  in  my  field  books  in  the  office. 

Mr.  McLean.  What  did  you  do  with  those  field  books? 

Mr.  Tucker.  I  think  they  are  still  in  the  office. 

Mr.  McLean.  At  some  subsequent  time  did  you  make  another 
examination  across  the  mouth  of  the  Little  River  at  the  point  indi- 
cated 1  on  Exhibit  A-31? 

Mr.  Tucker.  I  did. 

Mr.  ^IcLean.  When  was  that  examination  made? 
Mr.  Tucker.  In  1917. 

Mr.  McLean.  Will  you  subscribe  what  you  did  at  that  time? 
Mr.  Tucker.  I  had  the  location  of  the  former  section  from  certain 
points  which  I  had  taken  in  1912. 

Mr.  McLean.  What  were  those  points? 

^Ir.  Tucker.  I  set  four  iron  stakes  at  a  short  distance  away  from 
this  section,  200  feet  away. 

Mr.  McLean.  On  which  side,  the  south  side  of  the  Little  Kiver  or 
the  north  side? 

Mr.  Tucker.  There  are  four  on  the  main  line  called  Leishman's 
Point,  and  there  were  four  placed  on  the  island. 

Mr.  McLean.  And  your  measurements  were  based  upon  those  iron 
akes  i 

Mr.  Tucker.  Yes. 

Mr.  McLean.  Are  those  iron  stakes  still  in  the  ground? 
Mr.  Tucker.  I  think  so.   I  could  not  find  them  all.   I  found  three 
out  of  the  eight. 

Mr.  McLean.  Will  you  describe  what  you  did  in  1917  at  the  point 
indicated  No.  1? 

Mr.  Tucker.  From  those  iron  stakes  I  found  the  section  formerly 
measured  in  1912.   From  the  shore  I  stretched  a  cable  across  mark- 
ing on  the  cable  distances  approximately  150  feet  and  approximated 
tlie  twenty-five's,  and  from  a  boat  I  sounded  in  order  to  get  the 
deposit  at  these  points. 
Mr.  McLean.  What  did  you  use  for  sounding? 
Mr.  Tucker.  I  used  a  three-eighths-inch  gas  pipe  which  was  five- 
;^hths-inch  outside  diameter. 
Mr.  McLean.  Were  you  determining  the  depth  of  the  water  only 
r  something  in  addition  to  that? 

^Ir.  Tucker.  I  measured  from  the  surface  of  the  water  down. 

Mr.  ^IcLean.  Down  to  what? 

Mr.  Tucker.  Down  as  far  as  the  pole  would  go. 

Ml-.  McLean.  Tliat  is  througli  the  bottom? 

Mr.  Tucker.  Yes,  sir. 

Mr.  McLean.  So  that  your  reading  was  not  simply  the  depth  of 
ifi  water  at  that  time? 
Mr.  Turn  EH.  Xo. 
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Mr.  McLean.  At  the  time  in  1912  when  you  took  your  soundings 
you  got  only  the  depth  of  the  water  with  your  bamboo  pole,  did  you 
not? 

Mr.  Tucker.  Yes. 

Mr.  McLean.  You  did  not  push  your  bamboo  pole  down  to  the 
bottom  ? 

Mr.  Tucker.  No. 

Mr.  Tawney.  Pardon  me  for  asking  a  question  here,  Mr.  McLean. 
Is  it  your  purpose  in  going  into  the  minute  details  of  the  way  in 
which  the  witness  made  his  examination  to  show  that  the  natural 
flow  of  the  Little  River  is  greater  than  they  have  estimated  it  or 
less? 

Mr.  McLean.  It  is  less  probably,  as  I  am  informed  by  our  en- 
gineers. 

Mr.  Tawney.  I  suppose  it  would  be  to  the  interest  of  New  York 
to  make  it  as  much  as  possible.  That  is  the  reason  I  am  asking  the 
question. 

Mr.  McLean.  I  think  it  would  probably  be  to  the  interest  of 
New  York  to  make  it  as  small  as  possible.  How  many  of  these 
borings  did  you  make  in  1917  at  this  point,  Mr.  Tucker  ? 

Mr.  Tucker.  Well,  I  could  not  say  exactly.  The  idea  was  more  to 
get  the  depth  of  the  deposit  at  that  point. 

Mr.  McLean.  Did  you  take  them  at  every  25  feet? 

Mr.  Tucker.  Approximately  that  in  order  to  get  a  general  idea 
across  that  stream.  I  also  took  them  on  either  side  for  a  short  dis- 
tance. 

Mr.  McLean.  And  you  took  them  from  a  boat,  did  you? 
Mr.  Tucker.  Yes. 

Mr.  McLean.  Were  vou  able  to  hold  your  boat  there  in  one  loca- 
tion? 

Mr.  Tucker.  I  simply  threw  an  anchor  overboard. 

Mr.  McLean.  What  was  the  depth  of  the  water,  let  us  say,  ap- 
proximately, midway  between  the  headlands  at  the  point  marked 
No.  1? 

Mr.  Tucker.  I  found  the  elevation  of  the  bottom  of  the  stream 
there  at  about  212.   It  ran  from  212  to  212.5. 

Mr.  McLean.  Approximatelj^,  what  did  that  mean  as  to  the 
depth  of  the  water  at  that  point  at  the  time  you  were  making  your 
soundings  ? 

Mr.  Tucker.  It  ran  about  12  feet  6  inches  to  13  feet. 

Mr.  McLean.  What  depth  did  you  find  at  the  bed  of  the  river 
of  silt  or  deposit  before  you  could  find  the  point  through  which  you 
could  thrust  your  boring  rod  sluj  further? 

Mr.  Tucker.  That  varied  at  different  points.  Of  course,  when 
taking  those  soundings  I  went  on  both  sides  of  that  section  that 
was  laid  off.  I  found  around  the  sides  a  deposit  up  to  18  inches, 
which  went  to  12  inches,  and  finally,  down  to  3  or  4  inches  in  mid- 
stream. That  seemed  to  be  general  on  either  side  of  that  section  for 
200  or  300  feet. 

Mr.  McLean.  Sloping  on  the  side  of  the  bank  from  18  inches 
down  to  about  3  inches  in  the  center  of  the  channel  ? 
Mr.  Tucker.  Yes. 
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Mr.  ^IcLean.  ^yh^^t  was  the  character  of  that  deposit?  Did  you 
examine  it  ? 

Mr.  Tucker.  Xo;  I  could  not  get  any  course.  I  did  not  attempt 
to.  But  from  feeling  with  the  rod  I  am  quite  sure  it  is  mud.  Out 
farther  there  is  gravel  mixed  with  it. 

Mr.  McLean.  Were  there  bowlders? 

Mr.  Tucker.  There  were  some  stones  on  the  island  side.  I  found 
quite  a  deposit  of  stone  -i  or  5  inches  in  diameter.  They  are  mostly 
covered  with  mud. 

Mr.  McLean.  Did  you  keep  readings  of  these  borings  that  you 
took? 

Mr.  Tucker.  I  simply  made  a  sketch  and  sketched  it  in. 

Mr.  McLean.  Have  you  that  sketch  with  you? 

^Ir.  Tucker.  Xo:  I  have  not. 

Mr.  McLean.  AMiat  became  of  that  sketch? 

Mr.  Tucker.  I  think  it  is  on  the  files.    I  would  not  be  sure. 

Mr.  McLean.  You  made  none  of  the  computations  from  these 

iindings  and  borings  that  you  took,  did  you?  I  mean  the  com- 
j)iitations  that  have  been  submitted  here  as  indicating  the  so-called 
natural  flow  of  Little  River. 

Mr.  Tucker.  Xo:  Mr.  Lea  made  those. 

Mr.  McLean.  Xow,  this  general  policy  that  you  have  outlined; 
is  that  true  with  regard  to  the  other  points  indicated  on  this  map; 
that  is.  Xos.  2,  3.  etc.,  down  to  Xo.  14? 

Mr.  Tucker.  I  did  not  bother  with  the  larger  sections  because 
I  did  not  think  they  affected  the  general  problem  at  all.  I  took 
only  Xo.  5,  I  think,  as  the  next  one.    That  is  pretty  well  down. 

^Ir.  ^IcLean.  So  in  between  on  Exhibit  A-31  there  are  2,  3, 
and  4.    What  do  those  points  represent? 

Mr.  Tucker.  Those  are  other  sections  I  took  through  the  ice. 

Mr.  McLean.  You  took  those  three  through  the  ice  in  1912? 

^Ir.  Tucker.  Yes. 

Mi\  ^McLean.  Those  were  merely  borings? 
Mr.  Tucker.  Yes. 

Mr.  McLean.  You  took  no  soundings  in  1917? 
Mr.  Tucker.  Xo. 

Mr.  McLean.  And  the  next  point  at  which  you  took  borings  was 
that  indicated  as  Xo.  5? 

Mr.  Tucker.  At  Xo.  5,  yes.  I  would  not  call  those  borings.  They 
^vere  simply  soundings  in  order  to  get  the  deposit. 

Mr.  McLean.  You  took  those  borings  or  soundings  to  get  the 
'{.^pth  of  the  deposit  at  Xo.  5  in  1917? 

Mr.  Tucker.  Yes. 

Mr.  McLean.  At  what  point  did  you  take  any  other  borings  or 
Iindings? 

Mr.  Tucker.  At  X^o.  12.  Those  were  not  taken  in  1917.  I  had 
int  considerable  work  in  there  during  1912  and  1913.  That  is. 
averaged  that  as  2  feet  of  deposit  between  the  roadway  and  the 
im. 

Mr.  McLean.  At  X^^o.  5  in  1917  you  took  the  same  kind  of  borings 
>  iiat  you  did  at  X"o.  1  ?   Is  that  true? 
Mr.  Tucker.  Soundings;  yes. 
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Mr.  McLean.  What  did  you  find  with  respect  to  the  deposit  on 
the  bottom  of  the  river  at  No.  5  ? 

Mr.  Tucker.  One  foot,  approximately. 
Mr.  McLean.  Along  the  shore  ? 

Mr.  Tucker.  Well,  those  were  mostly  stones  scattered  throughout 
the  section,  more  mud  on  the  shore  lines. 

Mr.  McLean.  How  much  mud  on  the  shore  lines? 
Mr.  Tucker.  It  ran  16  inches,  probably. 

Mr.  McLean.  And  how  much  toward  the  center  of  the  channel  ? 
Mr.  Tucker.  Well,  a  little  less,  probably.   I  think  it  was  eight  or 
nine  tenths. 

Mr.  McLean.  Sloping  from  about  18  inches  to  eight  or  nine  tenths 
in  the  center  of  the  channel  ? 

Mr.  Tucker.  Yes;  but  in  the  center  of  the  channel  were  mostly 
stones  with  mud  between.   The  stones  were  not  covered  with  mud. 

Mr.  McLean.  How  large  were  those  stones? 

Mr.  Tucker.  Some  of  them  ran  up  to,  I  think,  about  a  foot  in 
diameter. 

Mr.  McLean.  Did  you  thrust  your  pole  down  past  those  stones 
at  all? 

Mr.  Tucker.  Yes ;  I  tried  to  get  the  bottom. 

Mr.  McLean.  Did  you  not  consider  that  those  stones  were  the 
bottom  ? 

Mr.  Tucker.  The  original  bottom  ? 
Mr.  McLean.  Yes. 
Mr.  Tucker.  No. 

Mr.  McLean.  How  did  those  stones  get  there? 

Mr.  Tucker.  They  were  probably  carried  down  by  the  ice  above. 
Immediately  above  this  intake  is  a  very  large  bay. 

Mr.  McLean.  Do  you  think  the  stones  that  had  been  carried  down 
by  the  ice  above  had  anything  to  do  with  the  dam  or  bridge  that  is 
in  the  stream  at  the  present  time  ? 

Mr.  Tucker.  Are  you  talking  about  the  section  in  which  the 
bridge  is? 

Mr.  McLean.  Let  me  put  my  question  in  this  way :  Do  you  be- 
lieve that  the  dam  and  the  bridge  structure  now  existing  across  the 
Little  River  had  anything  to  do  with  the  bringing  down  of  the  rocks 
that  you  found  in  the  bed  of  the  river  at  the  point  marked  5  ? 

Mr.  Tucker.  Certainly;  otherwise  the  current  from  the  Little 
Eiver  would  have  carried  them  right  through  into  the  main  river 
below.  They  could  not  get  through  when  the  channel  below  was 
blocked  with  an  ice  covering. 

Mr.  McLean.  Have  you  observed  in  the  St.  Lawrence  River,  in 
the  ice  coming  down  the  Little  River,  bowlders  a  foot  square  being 
carried  by  the  ice? 

Mr.  Tucker.  Yes,  sir. 

Mr.  McLean.  Frequently? 

Mr.  Tucker.  Well,  quite  often. 

Mr.  McLean.  When  have  you  noticed  them  ? 

Mr.  Tucker.  Several  winters  when  camping. 

Mr.  McLean.  Did  you  see  any  last  winter? 

Mr.  Tucker.  No  ;  I  was  not  camping  last  winter. 
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Mr.  McLean.  How  frequently  have  you  seen  them?  Did  you  see 
any  the  winter  before? 

Mr.  Tucker.  I  can  not  tell  you  definitely  which  winter  it  was,  but 
it  was  probably  along  in  1913  or  1914. 

Mr.  McLean.  In  how  many  instances? 

Mr.  Tucker.  I  have  seen  them  probably  half  a  dozen  times. 

^Ir.  ^IcLean.  How  long  have  you  lived  on  the  St.  Lawrence  River? 

^Ir.  Tucker.  Since  1905. 

Mr.  MiGNAULT.  Did  the  ice  have  a  jam  at  the  entrance  to  the 
Little  River? 

Mr.  Tucker.  Xot  that  I  know  of,  sir. 

^Ir.  MiGNAULT.  It  liowed  down  freely  when  the  ice  began  to  melt 
by  the  Little  River  just  as  it  did  by  the  north  channel? 

Mr.  Tuckkr.  That  ice  covering  graduall}^  melts  out. 

Mr.  Powell.  It  is  stayed  by  the  dam ;  it  is  prevented  from  going 
tlirough  ? 

Mr.  Tucker.  Yes. 

!Mr.  MiGNAULT.  Did  not  the  ice  rather  rot  and  melt  and  where  it 
was  dead  did  it  not  come  down  from  the  upper  river? 

Mr.  Tucker.  It  melted  where  it  was,  and  with  the  raise  in  water 
the  ice  was  lifted  from  the  bays  and  with  a  favorable  wind  that  flow 
would  come  downstream. 
^    ^Ir.  !MiGNAULT.  By  what  channel? 

Mr.  Tucker.  By  the  main  river.    With  a  north  wind  that  bay 
"would  be  caused  to  flow  into  the  Little  River  which  had  melted  out, 
and  that  ice  not  being  able  to  get  away  would  melt  there  and  deposit 
the  stones. 

5klr.  MiGNAULT.  Did  much  ice  go  down  by  the  Little  River  as  a 
rule  ? 

Mr.  Tucker.  Well,  I  do  not  live  there  and  I  have  not  been  there 
when  it  went  out.    I  could  not  say  positively,  but  it  is  quite  possible. 

Mr.  ^IcLean.  Mr.  Tucker,  what  did  you  do  with  respect  to  your 
examination  at  point  12? 

Mr.  Tucker.  I  simply  sounded  it  through  there  with  a  boat.  It 
was  very  hard  to  deteruiine  at  that  point  what  the  deposit  was. 

Mr.  PoAVELL.  It  strikes  me,  Mr.  McLean,  that  the  controlling  sec- 
tion is  the  narrow  section  above. 

Mr.  McLean.  I  thought  it  might  be  material  simph^  to  show  ex- 
actly the  facts  connected  with  this  examination.  I  shall  not  go  into 
this  at  any  length.  I  shall  just  ask  Mr.  Tucker  to  state,  if  he  will, 
just  what  he  did  there. 

Mr.  Tucker.  That  is  the  result  of  working  with  the  pole  from 
a  boat. 

Mr.  McLean.  What  kind  of  a  pole? 

Mr.  Tucker.  At  one  time  I  had  a  steel  pole  half  an  inch  in 
diameter  and  at  another  time  an  ordinary  pipe  pole.  My  idea  was 
to  get  the  general  deposit  tliroughout  that  section;  I  mean  the  stretch 
between  the  bridge  and  the  drawbridge.  It  is  very  difficult  to  de- 
termine that. 

Mr.  McLean.  As  an  engineer,  are  you  willing  to  base  any  exact 
figures  on  your  observations  taken  at  point  12? 

Mr.  Tucker.  My  opinion  is,  from  tlie  observations  I  have  made, 
that  the  area  indicated  on  the  exhibit  is  correct  at  that  point  and 
at  other  points. 
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Mr.  McLean.  Did  you  at  any  time  that  you  made  an  examination 
there  take  readings  which  you  reduced  to  writing  and  put  in  your 
field  notes  at  point  12? 

Mr.  Tucker.  I  think  possibly  I  have  some,  but  it  is  more  of  a 
general  opinion. 

Mr.  McLean.  Do  you  remember  whether  or  not  you  ever  sub- 
mitted to  Mr.  Lea  any  readings  taken  at  point  12  ? 

Mr.  Tucker.  Yes;  I  think  I  did,  just  in  a  general  way. 

Mr.  McLean.  From  your  observation,  Mr.  Tucker,  what  is  the 
flow  of  the  current  as  it  at  present  exists  through  the  Little  Kiver  in 
miles  per  hour? 

Mr.  Tucker.  I  could  not  say. 

Mr.  McLean.  Two  miles  an  hour? 

Mr.  Tucker.  No.  It  runs  a  quarter  of  a  foot  a  second,  I  guess 
The  width  of  some  of  those  sections  is  1,500  feet. 

Mr.  McLean.  So  that  the  waters  are  almost  still,  are  they  not? 
Mr.  Tucker.  Yes;  practically  still. 

Mr.  McLean.  And  at  the  mouth  of  the  intake  the  waters  are 
almost  still,  are  they  not? 

Mr.  Tucker.  There  is  a  little  drift  current  there. 
Mr.  McLean.  But  very  slight? 
Mr.  Tucker.  Very  slight. 

Mr.  McLean.  Does  the  St.  Lawrence  River,  the  main  channel, 
freeze  over  before  this  Little  River  freezes  over? 

Mr.  Tucker.  The  main  channel  of  the  St.  Lawrence  River  never 
freezes  over. 

Mr.  McLean.  So  that  the  Little  River  freezes  over  first? 
Mr.  Tucker.  Yes;  but,  of  course,  there  is  border  ice  along  the 
shore  of  the  main  stream  and  what  we  call  the  bays  all  freeze  over. 
Mr.  McLean.  The  winters  are  fairly  cold  there,  are  they  not? 
Mr.  Tucker.  Yes. 

Mr.  McLean.  And  the  intake  of  the  Little  River  is  very  apt  to 
freeze  over  quite  early  in  the  season? 

Mr.  Tucker.  The  intake  is  the  last  to  freeze  over. 

Mr.  McLean.  Where  does  it  freeze  over  first? 

Mr.  Tucker.  In  the  larger  sections,  about  midway  down  the 
stream. 

Mr.  McLean,  How  about  the  section  marked  3  on  Exhibit  A-31  ? 

Mr.  Tucker.  That  freezes  over  fairly  early.  But  in  breaking  up 
this  ice  is  broken  up  in  the  spring,  not  only  by  melting,  but  take 
the  section  below  No.  3,  No.  5,  that  probably  melts  out  first;  and 
then  with  a  wind  raising  the  water  in  the  St.  Lawrence,  the  ice  above 
is  broken  up  and  it  flows  down,  clearing  the  sections  above.  Below 
that  it  can  not  very  well  get  away;  it  sort  of  jams  in  because  the  dam 
prevents  it. 

Mr.  McLean.  But  is  it  not  a  fact  that  the  ice  forming  in  the  Little 
River  tends  to  form  an  ice  dam  which  turns  the  main  drift  of  ice 
down  the  St.  Lawrence  channel? 

Mr.  Tucker.  That  occurs  during  the  severe  cold  months,  yes ;  but 
the  entrance  to  the  Little  River  and  the  smaller  sections  below  will 
melt  out  before  the  bays  do  up  in  the  main  river,  so  that  really,  the 
Little  River  is  opened  by  the  time  the  bay  is  melted  out. 
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Mr.  McLean.  From  your  observation  can  you  say  that  there  has 
been  a  great  drift  of  ice  at  any  time  down  the  Little  River?  Is  it 
not  a  fact  that  the  dam  and  the  bridge  block  it  so  that  in  the  Little 
River  during  the  winter  the  ice  forms  a  dam? 

Mr.  Tucker.  Yes ;  until  the  break-up  in  the  spring. 

Mr.  McLean.  Now,  Mr.  Tucker,  calling  your  attention  to  the  dam, 
will  you  describe  the  present  condition  of  the  dam  with  reference  to 
any  indications  of  buildings  or  structures  that  were  erected  along  it? 

Mr.  Tucker.  Well.  I  have  not  the  number  of  openings  in  the  dam 
that  would  indicate  the  number  of  structures  that  were  built  below  it, 
but  downstream  there  are  ruins  of  many  old  mills. 

Mr.  McLean.  Built  entirely  across  the  stream? 

Mr.  Tucker.  Yes ;  in  fact,  there  are  the  piers  of  an  old  bridge  that 
was  built  across  there  at  one  time. 

Mr.  McLean.  Mr.  Tucker,  I  show  you  a  map  and  ask  you  if  that 
indicates,  in  a  general  way,  the  present  condition  at  the  dam  and 
below  the  dam? 

Mr.  Tucker.  Well,  no ;  hardly.  This  is  evidently  from  a  very  old 
map,  because  at  the  north  side  of  this  dam  there  is  an  eartlfi  fill 
which  is  certainly  not  there. 

Mr.  McLean.  I  am  referring  more  particularly  to  the  islands,  we 
will  call  them,  below  the  dam. 

Mr.  Tucker.  Those  islands  are  simply  the  ruins  of  old  mills. 

^Ir.  McLean.  But  does  this  substantially  represent  those  islands 
or  ruins  as  they  stand? 

Mr.  Tucker.  In  a  general  way. 

Mr.  McLean.  I  will  oflPer  this  map  as  an  exhibit. 

(The  map  was  marked  "New  York  Exhibit  No.  1.") 

Mr.  McLean.  Mr.  Tucker,  I  call  your  attention  to  "  Exhibit  New 
York  No.  1.'-  and  to  the  islands  shown  there  and  marked  as  "A," 

B.^^  "CV  "  D,"  "  E,"  and  "  F." 

Mr.  Spratt.  We  object  to  your  calling  those  islands.  The  witness 
testified  that  they  are  ruins. 

Mr.  McLean.  1  call  j^our  attention  to  the  areas  marked  "  A,"  "  B," 
•C,**  "D,**  "E,"  "F,"  and  "H,"  and  ask  you  if  you  will  describe 

uat  is  contained  on  those  areas,  if  anything,  to  your  knowledge. 

Mr.  Tucker.  Those  areas  are  for  the  most  part  gravel,  stones, 
brick,  ruins  of  walls,  and  in  some  parts  sawdust. 

Mr.  McLean.  And  between  those  areas  the  water  is  flowing  from 
the  leakage  of  the  dam  downstream,  is  it  not? 

Mr.  Tucker.  Yes,  sir. 

Mr.  ^IcLean.  And  those  areas  do,  in  effect,  constitute  islands  in 
the  channel  ? 

^Ir.  Tucker.  If  you  are  speaking  of  an  island  as  land  above 
uter  they  do. 

Mr.  McLean.  I  am  satisfied  with  the  definition.  I  do  not  know 
hether  Mr.  Spratt  is  or  not.    Calling  your  attention,  now,  Mr. 

-  licker,  to  Exhibit  A-31  and  the  line  indicated  as  No.  13,  did  you 

.ake  any  examination  at  that  point? 
Mr.  Tucker.  Yes. 

Mr.  McLean.  What  did  you  find  there?  First,  when  did  you 
make  it? 
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Mr.  Tucker.  That  was  done  about  1912,  through  the  ice,  and  I 
have  also  gone  over  it  in  a  boat  several  times.  I  did  that  for  the 
purpose  of  getting  a  location  for  the  power  house. 

Mr.  McLean.  Approximately  how  far  below  is  that  line  from  the 
dam? 

Mr.  Tucker.  The  line  is  about  1,000  feet. 

Mr.  McLean.  And  you  can  go  across  that  whole  distance,  that 
line,  in  a  boat,  can  you  ? 

Mr.  Tucker.  Yes ;  there  is  good  water  there. 
Mr.  McLean.  What  water  did  you  find  there  ? 

Mr.  Tucker.  It  runs  from  10  to  12  feet,  possibly  up  to  14  feet,  at 
the  island  side. 

Mr.  McLean.  Can  you  go  any  farther  upstream  with  a  boat  than 
the  point  by  the  line  13  ? 

Mr.  Tuci^ER.  Yes ;  on  the  island  side  you  can  go  practically  up  to 
the  old  dam.  There  is  fairly  good  water  there. 

Mr.  McLean.  How  much  water  is  there  in  that  channel  from  the 
point  indicated  as  13  up  to  the  dam  ? 

Mr.  Tucker.  There  are  7  or  8  feet.  That  is  the  old  channel  ap- 
proaching the  old  lock. 

Mr.  McLean.  And  the  old  lock  as  it  existed  was  at  the  head  of 
that  channel,  was  it  not? 

Mr.  Tucker.  Well,  approximately  so,  yes,  sir.  It  is  always  pos- 
sible to  get  up  about  midstream,  very  close  to  the  dam.  You  can 
come  up  to  the  point  here  indicated  as  "  F." 

Mr.  McLean.  How  close  to  the  dam  are  you  there? 

Mr.  Tucker.  Within  a  couple  of  hundred  feet,  I  suppose. 

Mr.  McLean.  Now,  between  these  areas  marked  "  A,"  "  B,"  "  C," 
a  j)^??  "E,"  and  "F  "  there  are  well-defined  flowing  streams  of  water 
to-day,  are  there  not,  where  the  leakage  comes  through  the  dam  ? 

Mr.  Tucker.  It  is  simply  the  leakage  making  its  way  down  to 
lower  water. 

Mr.  McLean.  And  they  were  natural  channels  in  the  bed  of  the 
stream,  were  they  not? 

Mr.  Tucker.  I  think  originally,  before  the  buildings  were  there. 
It  was  about  all  the  same  level  across. 

Mr.  McLean.  Did  you  ever  make  any  examination  of  the  bed  of 
the  stream  across  there  where  the  buildings  were  not  erected  or  where 
the  ruins  do  not  stand  ? 

Mr.  Tucker.  That  is  hard  to  get  at,  it  is  so  cut  up  with  an  old 
bridge.  There  is  an  old  bridge  across  there  and  the  ruins  have  sim- 
ply dropped  downstream  side. 

Mr.  McLean.  So  you  never  did  make  a  physical  examination? 

Mr.  Tucker.  Oh,  just  in  a  general  way. 

Mr.  Van  Kennen.  I  would  like  to  introduce  in  evidence  a  photo- 
graph of  a  boat  on  the  shore  between  Canada  Island  and  Ogden 
Island,  the  photograph  being  taken,  as  I  understand  it,  from  the 
Canadian  shore  line  south. 

(The  photograph  was  marked  "Exhibit  A-25.") 

Mr.  Van  Kennen.  Mr.  Tucker,  will  you  explain  that  photograph 
and  state  what  it  represents  ? 

Mr.  Tucker.  This  photograph  represents  two  barges  on  the  shoal 
between  Canada  Island  and  Ogden  Island.  The  photograph  was 
taken  from  the  main  shore  on  the  Canadian  side. 
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Mr.  MiGXAULT.  Did  you  take  the  photograph? 
Mr.  Tucker.  I  did,  sir. 

Mr.  MiGNAULT.  Do  YOU  know  what  barge  was  stranded  there? 
Mr.  Tucker.  The  Burma  and  Qiu^hec. 

Mr.  MiGNAULT.  You  do  not  know  how  it  happened  to  strand  there? 
Mr.  Tucker.  I  could  not  say  from  pei'sonal  knowledge,  no. 
Mr.  MiGNAULT.  "Was  it  a  barge  under  tow? 
Mr.  Tucker.  I  believe  so. 

Mr.  MiGNAULT.  This  barge  was  not  the  ordinary  kind  of  barge  that 
is  towed  down  the  river  ^ 
Mr.  Tucker.  Yes. 

Mr.  MiGNAULT.  It  Avas  not  a  barge  that  had  any  engine  or  other 
inaohinery  I    It  could  not  propel  itself  ? 

Mr.  Tucker.  Xo  :  it  could  not ;  it  was  a  tow. 

Mr.  Van  Ken n en.  As  a  matter  of  fact,  for  many  years  the  boats 
running  between  Ogdensburg  and  Waddington  ran  down  through 
the  Little  River,  to  your  knowledge,  did  they  not? 

Mr.  Tucker.  Yes,  sir. 

Mr.  Van  Ken n en.  And  those  boats  were  of  a  size  and  type  that 
would  carry  about  8  or  9  feet  of  water  at  full  load? 
Mr.  Tucker.  Yes. 

^Ir.  A^AN  Ken N EN.  And  for  about  how  many  years  did  you  your- 
self know  of  their  navigating  that  Little  River? 

Mr.  Tucker.  I  have  known  them  to  go  down  there  for  probably 
four  or  five  years.  It  depends  upon  the  traffic.  Sometimes  there  is 
not  enough  traffic  to  warrant  it. 

'Siv.  Van  Kennen.  There  is  not  at  the  present  time,  I  understand. 

Mr.  Tucker.  No. 

Mr.  Van  Kennen.  The  present  site  of  the  lock  was  excavated  from 
the  shore  line,  was  it  ?  Or  was  it  built  in  midstream  or  in  the  stream 
itself^ 

^Iv.  Tucker.  I  could  not  sa3^    It  is  out  from  the  shore  line  now. 
Mr.  King.  You  do  not  propose,  Mr.  Tucker,  to  provide  for  a  lock 
in  the  new  dam? 

Mr.  Tucker.  We  have  not  j^et;  no,  sir. 

Mr.  King.  There  is  no  provision  for  navigation  up  and  down  the 
Little  River? 

Mr.  Tucker.  Nothing  over  what  is  there  at  the  present  time. 

Mr.  King.  You  have  produced  one  photograph  of  the  barge  Quebec 
on  the  bottom  between  Ogden  Island  and  Canada  Island.  Do  you 
know  how  she  happened  to  get  there? 

Mr.  Tucker.  No;  I  know  nothing  about  that.  You  can  get  that 
from  the  pilots. 

Mr.  King.  You  have  no  more  photographs,  have  you  ? 

Mr.  Van  Kennen.  Yes;  we  have  more,  but  we  have  not  introduced 
them.  I  suppose  they  are  the  same.  We  know  what  the  conditions 
are  there  and  why  the  boats  go  ashore.  They  can  not  go  any  other 
place  when  they  break.  Mr.  Chairman,  Mr.  Daly  will  be  our  next 
witness. 

J.  Daly,  of  Ogdensburg,  N.  Y.,  sworn. 
Mr.  Van  Kennen.  Where  do  you  reside,  Mr.  Daly? 
Mr.  Dalt.  Ogdensburg,  N.  Y. 
1137G3— 19  9 
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Mr.  Van  Kennen.  What  has  been  your  business  chiefly  during 
your  lifetime?  ; 

Mr.  Daly.  Tugging  and  dredging,  my  whole  life. 

Mr.  Van  Kennen.  How  long  have  you  been  engaged  in  that 
business  ? 

Mr.  Daly.  About  40  years. 

Mr.  Van  Kennen.  And  located  with  your  headquarters  at  what 
place  ? 

Mr.  Daly.  Ogdensburg,  N.  Y. 

Mr.  Van  Kennen.  How  far  is  that,  approximately,  from  the  so- 
called  Little  River  on  the  north  channel? 

Mr.  Daly.  About  14^  miles  to  the  mouth  of  the  Little  River. 

Mr.  Van  Kennen.  During  your  business  as  a  pilot  and  operating 
a  tug  

Mr.  Daly.  Pardon  me  just  one  minute — when  I  gave  the  distance 
from  Ogdensburg  to  the  Little  River,  I  took  the  road,  but  if  the 
distance  is  measured  by  water  it  would  be  much  longer. 

Mr.  Van  Kennen.  What  would  it  be  by  water? 

Mr.  Daly.  I  would  say  about  IT  miles. 

Mr.  Van  Kennen.  During  the  period  that  you  were  operating  tugs 
did  you  have  occasion  to  go  down  the  north  channel  a  good  many 
times. 

Mr.  Daly.  Yes,  sir. 

Mr.  Van  Kennen.  Did  you  also  have  occasion  to  go  upstream  at 
that  place? 

Mr.  Daly.  Yes,  sir. 

Mr.  Van  Kennen.  Now,  in  addition  to  the  tugs  that  you  operated 
down  there,  what  else? 

Mr.  Daly.  Tows,  barges,  scows. 

Mr.  Van  Kennen.  Tell  about  how  long  a  period,  would  you  say, 
that  you  operated  tugs  there  carrying  tows  consisting  of  barges  and 
dredges  and  so  forth. 

Mr.  Daly.  Practically  the  whole  time  that  I  have  been  in  business, 
40  years. 

Mr.  Van  Kennen.  Have  you  also  navigated  other  vessels  down? 
Mr.  Daly.  Yes,  sir. 

Mr.  Van  Kennen.  What  kind  of  vessels? 
Mr.  Daly.  Steamboats,  passenger  boats,  tugs. 
Mr.  Van  Kennen.  Are  you  familiar  with  what  we  call  the  full 
canal  draft  now? 
Mr.  Daly.  Yes,  sir. 

Mr.  Van  Kennen.  How  many  feet  will  it  carry? 
Mr.  Daly.  Fourteen  feet. 

Mr.  Van  Kennen.  And  so  far  as  concerns  the  vessels  that  you 
have  navigated  down  that  stream,  the  barges  in  tow,  and  the  tugs, 
what  size  iDarges  and  vessels  have  you  navigated? 

Mr.  Daly.  Do  you  mean  in  draft?   It  is  14  feet. 

Mr.  Van  Kennen.  Fourteen  feet. 

Mr.  MiGNATJLT.  Have  you  a  captain's  certificate? 

Mr.  Daly.  Yes. 

Mr.  Van  Kennen.  You  had  to  have  a  certificate  during  all  this 
period  of  time. 
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Mr.  Daly.  Well,  no:  I  ran  a  tug  before  I  was  old  enough  to  have 
a  certificate ;  I  had  to  wait  until  I  was  old  enough  to  get  one. 

Mr.  Vax  Kexxex.  Then  you  actually  navigated  prior  to  the  time 
you  were  of  sufficient  age  to  get  a  license? 

Mr.  Daly.  Yes.  sir. 

Mr.  Vax  Kexx'ex.  The  vessels  which  you  have  navigated  down  the 
m>rth  channel  were  also  carrying  what  depth  ? 
Mr.  Daly.  Fourteen  feet. 

Mr.  Vax  Kexxex.  In  what  kind  of  business  were  these  vessels 

nerally  engaged? 

Mr.  Daly.  Practically  coal. 

Mr.  A"ax  Kexxex.  Were  they  what  we  generally  know  as  full- 
ed canal  vessels? 
Mr.  Daly.  Yes,  sir. 

Mr.  Vax  Kexxex.  And,  captain,  what  do  you  say  about  the  ca- 
pacitv  of  these  full-sized  canal  vessels  and  coal  barges  in  tonnage? 

Mr.  Daly.  It  varies:  some  of  them  1,000,  1.200,  1,100,  1,500;  1,500 
would  be  the  maximum. 

Mr.  Vax  Kexxex.  In  your  operation  of  these  vessels  downstream 
you  would  go  through  the  north  channel? 

Mr.  Daly.  Yes.  sir. 

Mr.  Vax  Kexxex.  There  is  a  canal  adjacent  to  that  on  the  Can- 
adian side? 

Mr.  Daly.  Yes,  sir. 

Mr.  Vax  Kexxex.  '\^^lat  is  the  name  of  that  canal? 
^fr.  Daly.  The  MoiTisburg  Canal. 

Mr.  Vax  Kexxex.  "^Miat  is  the  next  one  you  come  to  after  you  get 
out  of  that? 

Mr.  Daly.  Farran's  Point,  and  then  comes  Cornwall. 
Mr.  Vax  Kexxex.  Have  you  navigated  all  these  canals? 
Mr.  Daly.  Yes,  sir. 

Mr.  Vax  Kexxex.  And  vou  are  familiar  with  all  the  peculiarities 
of  them  ? 

Mr.  Daly.  Yes,  sir. 

Mr.  Vax  Kexxex.  What  is  the  usual  practice  of  navigators  of 
freight  vessels,  tugs,  and  the  tows  and  freight  vessels  in  getting 
down  this  north  channel  ?  Do  they  take  the  canal  or  do  they  go  by 
the  channel  ? 

Mr.  Daly.  Do  you  mean  the  method  of  going  down  the  river? 
Mr,  Vax  Kexxex.  A\niat  is  the  practice  and  what  has  been  tho 
practice  with  reference  to  freight  vessels  going  up  stream  and  down  ? 
Mr.  Daly.  They  take  the  canals. 

Mr.  Vax  Kexxex.  What  do  you  know  about  the  extent,  if  any,  of 
the  upstream  traffic,  the  freight  vessels  and  tows  through  the  chan- 
nel of  Rapids  Plat? 

Mr.  Daly.  There  are  very  few  boats  that  go  through  there  outside 
of  the  Richelieu  Compan3^'s  boats  and  tugs  occasionally  and  small 
insit  boats. 

Mr.  Mioxau7.t.  You  are  referring  to  upstream  navigation? 
Mr.  Daly.  Yes. 

Mr.  Vax  Kexxex.  Have  you  navigated  tugs  upstream? 
Mr.  Daly.  Yes,  sir. 

Mr.  Van  Kexxex.  You  say  small  vessels:  you  nioan  motor  boats? 
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Mr.  Daly.  Motor  boats  and  small  passenger  boats. 

Mr.  Yan  Kennen.  So  that,  generally  speaking,  aside  from  th4 
Eichelieu  boats  there  is  no  upstream  traffic  through  the  north 
channel? 

Mr.  Daly.  Practically  none. 

Mr.  Van  Kennen.  You,  of  course,  in  your  work  are  entirely  fa- 
miliar with  the  channel — ^that  is,  the  vessel  channel? 
Mr.  Daly.  Yes,  sir. 

Mr.  Van  Kennen.  Can  you  describe  in  some  detail  to  this  commis- 
sion the  course  which  you  would  follow  while  navigating  a  tow,  in 
the  first  place,  down  that  north  channel  of  the  Rapids  Plat? 

Mr.  Daly.  Yes,  sir. 

Mr.  Van  Kennen.  Will  you  describe  it?    I  wish  you  to  look  at 
plate  No.  1,  Exhibit  A-17,  which  is  in  evidence. 
(The  witness  looked  at  the  map.) 

Mr.  Powell.  Now  you  are  coming  downstream  with  your  vessel 
above  the  island? 
Mr.  Daly.  Yes. 

Mr.  Powell.  Tell  us  what  you  would  do. 

Mr.  Van  Kennen.  Describe  the  course  with  reference  to  that  in- 
ternational line  marked  on  the  map. 

Mr.  Daly.  We  enter  the  north  channel  at  the  head  of  Ogden 
Island.  We  pull  down  not  quite  in  line  with  the  international  line  to 
about  the  first  angle  indicated  on  this  map.  Then  we  proceed  along 
to  the  northward  of  that  line  down  to  the  second  angle  in  the  inter- 
national boundary  line  marked  on  the  map.  That  second  station 
marked  there  is  what  we  call,  in  steamboat  language,  the  Boilers, 
and  we  swing  around  there,  and  when  you  take  that  swing — ^under- 
stand, now,  we  have  a  tow  of  barges,  you  see — when  we  make  that 
turn  at  the  Boilers  the  tug  holds  in  well  to  the  Boilers;  the  tow 
naturally  swings  around  to  the  northward  toward  the  canal  bank. 
The  tug,  immediately  that  she  rounds  the  Boilers,  has  to  pull  over 
toward  Ogden  Island  in  order  to  straighten  her  tow  out,  so  when 
she  gets  down  near  

Mr.  Van  Kennen.  You  are  speaking  of  the  angle  at  the  point 
marked  on  this  map  at  approximately  the  letter  "L"  in  the  w^ord 
"Channel"? 

Mr.  Daly.  Yes ;  which  we  call  the  Boilers. 

Mr.  Van  Kennen.  Describe  what  that  is. 

Mr.  Daly.  The  Boilers  is  a  shoal  that  makes  out  there  into  the 
river  on  the  American  side  from  the  island.  I  want  to  explain  one 
thing  right  here.  The  witnesses  yesterday  spoke  of  the  Hogs  Back. 
I  never  heard  the  expression  before  until  yesterday.  We  call  it 
the  Pitch  in  Rafide  Plat.  The  tug  rounds  these  Boilers,  making 
this  turn  at  the  Boilers,  and  she  commences  to  pull  over  toward 
Ogden  Island  to  straighten  her  tow  out  in  order  to  go  over  this 
Pitch  at  the  point  where  the  water  is  deep.  I  may  say  right  here 
that  the  range  for  that  is  Mill  Pitch  Point  on  the  north  side  of  the 
river,  on  the  northeast  corner  of  Ogden  Island,  and  that  has  to  re- 
main open  from  10  to  15  feet,  as  it  gives  you  the  best  water  going  over 
the  Pitch.  Now  we  have  straightened  the  tow  out  and  are  coming 
down  to  the  Pitch.  I  want  to  explain  at  the  Pitch  that  the  tug  goes 
over  the  Pitch  and  she  droDS  to  the  southward. 
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Mr.  Van  Kexnex.  What  is  that? 

Mr.  Daly.  That  is  a  drop,  and  when  she  drops  in  there  the  barges 
come  up  on  her  and  she  stiffens  her  hawsers  and  in  a  great  many 
cases  it  has  been  proved  that  the  hawsers  are  broken  when  the  tug 
would  come  out  of  the  ceUar  and  bring  up  on  the  towline  and  the 
barges  break  loose,  and  that  has  caused  several  wrecks  down  at  the 
foot  of  Ogden  Island,  between  Ogden  Island  and  Canada  Island. 

Mr.  Van  Kexxex.  That  is  all  shallow  water? 

Mr.  Daly.  Yes,  I  could  recite  one  accident  that  happened  there. 

Mr.  MiGNAULT.  Go  on  describing  your  course. 

Mr.  Daly.  We  are  over  the  Pitch  now.  We  then  make  on  to  the 
American  side  of  the  river.  If  the  tow  is  a  heavy  tow  of  three  barges, 
which  is  about  the  maximum  tow  they  take  down,  it  is  mostly  two, 
they  commence  and  they  pull  over  toward  the  Canadian  shore  again, 
in  order  to  get  their  tow  over,  so  that  the  draft  here  at  the  foot  of 
Ogden  Island  and  between  Canada  Island  would  not  pull  them  in 
there.  So  they  pull  over  there  in  order  to  get  a  straight  passage 
down  between  Canada  Island  and  the  Canadian  shore. 

Mr.  Vax  Kexxex.  What  effect  would  it  have  if  after  you  got 
ON  er  the  Pitch  you  still  followed  down  in  the  same  course  along  the 
^hure  of  Ogden  Island? 

Mr.  Daly.  Well,  you  would  have  a  very  hard  pull,  and  unless  you 
had  a  very  light  tow  you  would  be  drawn  over  between  the  foot  of 
Ogden  Island  and  Canada  Island. 

Mr.  Vax  Kexxex.  Now  you  have  described  the  course  with  a  tow 
aTid  in  your  description  you  have  spoken  of  one  accident  which  to 
;r  knowledge  occurred  at  that  point. 

Mr.  Daly.  Right  at  the  Pitch. 

Mr.  Vax  Kexxex.  What  happened? 

Mr.  Daly.  The  tug  Seymour  in  1909  was  going  down  with  three 
IjLirges  and  she  went  into  the  Pitch  and  the  barges  had  a  bad  swing 
on  her. 

Mr.  Vax  Kexxex.  ^Miat  do  you  mean  by  that? 
Mr.  Daly.  To  swing  around  from  the  Boilers,  and  he  did  not  get 
:  straightened  out.  and  he  went  into  the  Pitch  without  any  tow 
:iging  on  to  his  stern  and  the  tug  went  into  the  cellar.  The  slack 
lie  on  the  line  and  the  barges  came  up  on  her.  The  tug  got  out 
the  cellar  and  she  brought  up  on  the  hawser.    She  parted  the 

•  r-t  hawser  and  the  scows  brought  up  on  the  second  one  and  parted 
that.    The  three  barges  came  down  to  the  foot  of  Ogden  Island,  the 

rge  //.  B.  being  one  of  the  barges  in  tow.    She  parted  from  the 

ier  two.  just  at  the  head  of  Canada  Island,  swung  around  there, 
1  the  tug  got  her  and  put  her  into  Morrisburg  inside  of  the  pier,  and 
finallv  sank  there.    The  other  two  barges,  the  barges  Buckley  and 

othimL  were  alongside  of  each  other  and  they  laid  on  the  rocks 

'  ween  Ogden  Island  and  Canada  Island. 

Mr.  Powell.  What  is  the  depth  of  water  through  that  passage? 

Mr.  Daly.  I  do  not  know  that  I  would  be  safe  in  saying. 

Mr.  Vax  Kexxex.  I  think  it  is  practically  safe  to  say  it  averages 
5  or  C  feet.  I  do  not  think  it  is  more  than  that  on  the  average.  The 
inrvey  will  show  exactly. 

Mr.  Kino.  It  is  not  intended  to  be  navigable. 

*  'Mr.  V^AN  Kennen.  Now,  captain,  while  you  are  speaking  about 
Ibat,  what  other  experiences  have  you  known  of  and  encountered 
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yourself  with  respect  to  navigating  that  and  the  danger  of  going  on 
those  rocks  between  Ogden Island  and  Canada  Island? 

Mr.  Daly.  Well,  it  is  always  the  dread  of  every  man  who  goes 
down  there  with  a  tow,  and  he  gives  that  passage  as  wide  a  berth 
as  he  possibly  can. 

Mr.  Van  Kennen.  Now,  captain,  I  will  ask  you  this:  As  a  navi- 
gator, you  speak  of  the  cellar,  and  the  particular  accident  that  you 
refer  to  you  say  was  due  to  the  fact  that  the  tug  in  navigating  that 
course  went  into  the  cellar,  which,  as  you  would  say,  loosened  the  tow- 
line,  and  that  after  the  tug  got  out  of  the  cellar  the  strain  came  on  the 
towline  

Mr.  Dalt.  Came  up  with  a  jerk  on  the  towline. 

Mr.  Van  Kennen.  And  caused  the  parting  of  the  line. 

Mr.  Daly.  Yes,  sir. 

Mr.  Van  Kennen.  Now,  if  the  cellar  that  you  speak  of  was  elimi- 
nated by  backw^ater  effect  or  the  closing  of  this  passage  

Mr.  King.  I  object  to  the  question,  with  all  deference. 
Mr.  Van  Kennen.  Let  me  finish  it. 

Mr.  King.  Nobody  has  suggested,  as  yet,  that  the  cellar  would  be 
eliminated. 

Mr.  Van  Kennen.  I  think  so. 

Mr.  King.  No.  It  has  been  suggested  that  we  might  get  3  or  4 
inches  there,  but  there  is  no  suggestion  as  to  the  elimination  of  the 
cellar.    The  word  "  cellar  "  was  not  used. 

Mr.  Van  Kennen.  If  we  have  5  or  6  inches  over  Hog's  Back, 
we  certainly  are  going  to  drown  out  the  cellar. 

Mr.  King.  That  is  argument ;  there  is  no  evidence  in  support  of  it. 

Mr.  Van  Kennen.  It  is  not  argument,  it  is  common  sense.  I  want 
to  finish  the  question.  I  am  not  asking  anything  that  I  do  not  think 
is  pertinent.  Now,  to  flood  out  what  you  call  the  cellar,  by  raising 
the  water  over  the  pitch  on  the  Hog's  Back,  would  that  effect,  in 
your  opinion  as  a  navigator,  come  about? 

Mr.  Daly.  It  looks  very  practical. 

Mr.  Van  Kennen.  What  I  mean  is,  would  you  have  that  jerk  on 
your  towline? 

Mr.  Daly.  No,  sir ;  you  would  not  have  it  at  all. 

Mr.  Van  Kennen.  In  other  words,  you  would  eliminate  the  hazard 
of  navigation  at  that  point. 

Mr.  Daly.  Certainly. 

Mr.  MiGNAULT.  Don't  lead  him  too  much. 

Mr.  Van  Kennen.  I  want  to  get  the  evidence,  that  is  all. 

Mr.  MiGNAULT.  Try  and  get  it  without  leading  him. 

Mr.  Tawney.  He  is  an  intelligent  witness;  he  does  not  need  to 
be  led. 

Mr.  Van  Kennen.  I  think  the  criticism  is  perfectly  proper  and  I 
am  trying  to  avoid  it;  but  I  want  to  get  the  results  as  briefly  as 
possible.  You  now  have  described  the  course  of  navigation  by  tug 
and  tow  down  the  stream? 

Mr.  Daly.  Yes,  sir. 

Mr.  Van  Kennen.  Will  you  describe  the  course  of  navigating  a 
vessel  downstream. 

Mr.  Daly.  It  would  be  practically  on  the  same  lines  but  probably 
you  would  not  have  to  pull  in  under  the  Boilers  as  quick  a  turn  as 
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you  would  with  a  tow.    But  in  other  lines  the  same  rule  would 

follow  practically  the  lest  of  the  way  clown  the  river. 
Mr.  Van  Kennex.  How  about  a  vessel  going  over  the  Pitch 
Mr.  Daly.  Well,  with  the  backwater  there  and  the  elimination  of 

the  cellar  it  would  relieve  a  great  manv  boats  that  head  over  the 

Pitch. 

Mr.  Van  Kennex.  Why? 

Mr.  Daly.  When  a  large  freight  steamer  gets  on  top  of  the  Pitch 
>^he  naturally  breaks  down  at  the  bow  into  the  cellar.  The  back- 
water level  would  come  up  there  and  eliminate  the  cellar  and  the 
boat  goes  right  along  straight.  When  she  breaks  over  there  it  is 
nine  times  out  of  ten  that  is  the  time  she  strikes  the  bottom,  the  bow 
going  down  into  the  cellar,  in  other  words,  breaking  over. 

Mr.  Vax  Kexxex.  Do  I  understand  when  the  bow  goes  down  it 
\\  ould  raise  the  stern  and  then  when  she  comes  up  again  it  would 
luwer  the  stern ? 

^Ir.  Daly.  No:  when  the  boat  breaks  over  a  Pitch  like  this  is  the 
time  she  comes  down;  she  drops  further  because  her  bow  is  in  the 
cellai  and  she  naturally  has  to  go  further  than  her  natural  draft. 

^Ir.  Vax  Kexxex.  Have  you  any  other  explanation  with  regard 
to  that  ( 

Mr.  Dalt.  Xo. 

Mr,  Vax  Kexxex.  What  effect  would  you  say  the  side  draft  cur- 
rent would  have  upon  the  navigation  of  vessels;  what  do  you  have 
to  do  to  overcome  that? 

Mr.  Daly.  You  always  have  to  pull  over  to  the  Canadian  shore. 
Xow,  with  a  dike,  or  dam  as  you  call  it,  between  Ogden  Island  and 
Canada  Island  a  boat  could  follow  that  course  right  down  and  she 
naturally  will  take  the  deep-water  course  right  down  through. 

Mr.  Vax  Kexxex.  Explain  that. 

Mr.  Daly.  I  would  point  it  out  this  way:  A  tow  going  down 
there,  she  is  well  over  on  to  the  Ogden  side  of  the  river,  she  could 
Lead  on  to  Canada  Island  and  with  the  natural  draft  of  the  current 
slie  would  work  right  on  into  the  regular  channel  between  Canada 
T-land  and  the  north  shore. 

Mr.  Vax  Kexxex.  You  mean  by  that  that  if  that  side  current  were 

t  off  vou  would  have  a  more  direct  course? 

Mr.  Daly.  Yes.  sir;  and  a  much  easier  course. 

Mr.  Vax  Kexxex.  What  have  you  to  do  with  reference  to  the  up- 

ream  course:  explain  that,  if  you  will? 

Mr.  Daly.  Why,  in  coming  up  the  river,  you  hug  along  the  Canada 
'  land  until  you  get  at  near  the  point  of  the  island,  you  cross  out 

to  the  swift  water  and  over  along  the  north  shore  to  the  Canadian 
-ide.   You  hug  that  shore  along. 

Mr.  Vax  Kexxex.  What  do  you  find  there  as  to  current? 

Mr.  Daly.  It  is  an  eddy  there.  You  come  up  to  what  we  call  Mill 
Pitch  Point,  where  the  letter  "A"  is  in  the  word  "St.  Lawrence" 

]  the  map.   You  work  to  this  point,  you  cross  the  river  again  over 

]  to  the  Ogden  Island  side,  there  you  get  into  slack  water,  a  great 

any  boats  come  up  tliere  opposite  Crapser's  Dock  and  go  inside  of 
shoal.  Crapser's  Dock  is  indicated  on  the  map  as  a  point  directly 
i>r)osite  the  letter  "  R    in  the  word  "  rapids." 

Mr.  Van  Kennex.  You  follow  slack  water  up  to  that  point? 
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Mr.  Daly.  Fairly  slack  water.  Opposite  Crapser's  Dock  there  is 
a  shoal.   Some  boats  go  inside  of  the  shoal  and  others  go  outside. 

Mr.  Van  Kennen.  When  you  say  inside  and  outside,  you  mean 
inside  toward  Ogden  Island  and  outside  toward  Canada  Island. 

Mr.  Daly.  Yes,  sir.  You  follow  it  then  in  under  what  we  describe 
as  the  Boilers,  and  gradually  keep  working  out  into  the  center  of  the 
river.  When  you  get  out  to  the  outside  of  the  Boilers  you  cross  over 
to  the  Canadian  shore  again  and  you  follow  that  shore  up  until 
you  get  to  a  point  nearly  opposite  the  letter  "H"  in  the  word 
"  north."  You  cross  again  over  to  Ogden  Island,  you  run  along  up 
there  till  you  get  to  the  point  marked  "  E,"  then  you  strike  across 
again  above  the  head  of  the  Morrisburg  Canal  and  follow  the  shore 
on  the  north  side  of  the  river  practically  to  the  west  of  Point-Three 
Point. 

Mr.  MiGNAHLT.  You  never  took  a  tow  up  the  river  ? 
Mr.  Daly.  No,  sir. 

Mr.  Van  Kennen.  What  draft  tug  did  you  take  up  navigating 
the  course  you  describe? 

Mr.  Daly.  An  ordinary  tug. 

Mr.  Van  Kennen.  What  would  it  draw ;  what  do  these  tugs  draw  ? 
Mr.  Daly.  Some  of  them  draw  11  feet  and  some  of  them  9  feet. 
Mr.  Van  Kennen.  Are  there  any  of  them  as  deep  as  14  feet  ? 
Mr.  Daly.  No,  we  have  very  few  tugs  that  are  that  depth. 
Mr.  Van  Kennen.  At  all  events,  you  refer  to  the  largest  tugs 
navigating  on  that  stretch. 
Mr.  Daly.  Yes,  sir. 

Mr.  Gardner.  What  do  you  mean  by  "slack  water";  is  it  shoal 
water  or  still  water  ? 

Mr.  Daly.  It  is  water  that  runs  3  or  4  miles  an  hour ;  we  call  that 
slack  water  in  the  rapids. 

Mr.  Van  Kennen.  As  a  navigator,  what  is  your  opinion  of  the 
effect  of  building  an  embankment  across  from  Ogden  Island  to 
Canada  Island  as  described  in  plate  1  ? 

Mr.  Daly.  I  think  it  would  have  a  wonderful  effect  on  the  river 
right  there. 

Mr.  Van  Kennen.  What  do  you  mean  by  "  wonderful  ?  "  Good 
or  bad  ? 
Mr.  Daly.  Good. 

Mr.  Van  Kennnen.  Would  you  describe  briefly  just  why  you  make 
that  statement? 

Mr.  Daly.  Building  a  dam  from. Ogden  Island  over  to  Canada 
Island  is  going  to  shut  off  a  large  area  of  water  that  passes  be- 
tween these  two  islands.  Naturally  that  forces  back  the  water  up 
the  channel  of  the  river,  and  when  Mr.  Lea  puts  it  at  between  four 
or  five — I  do  not  know  whether  they  were  inches  or  tenths  

Mr.  Van  Kennen.  I  think  he  got  down  to  from  3  to  6  inches. 

Mr.  Daly.  In  my  own  personal  opinion,  I  think  he  is  very  moder- 
ate when  he  puts  it  at  that ;  I  think  it  will  go  far  above  that.  Now, 
I  have  no  figures  to  tell  that  only  from  

Mr.  King.  Go  as  far  as  you  like ;  don't  look  at  me. 

Mr.  Daly.  I  did  not  figure  this  thing  at  all. 

Mr.  Van  Kennen.  If  we  succeed  in  getting  an  elevation  of  the 
water,  what  will  be  the  effect  of  that  on  navigation  ? 
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Mr.  Daly.  Just  what  I  have  described.  If  this  water  backs  up 
there  and  eliminates  the  cellar  and  raises  the  water  over  the  Pitch, 
I  think  that  is  all  that  is  necessary. 

Mr.  King.  This  witness  is  not  competent  to  speak  about  this. 

Mr.  Van  Ken n en.  That  is  his  opinion. 

Mr.  Daly.  That  is  my  opinion. 

Mr.  Van  Kennen.  AVhat  about  the  eifect  on  navigation  opposite 
Canada  Island  and  between  that  and  the  shore  going  down? 

Mr.  Daly.  I  think  it  is  a  great  benefit  there  because  it  gives  you 
gimply  a  straight  channel  down  there,  with  the  current  running 
Straight. 

Jklr.  PowEU..  The  effect  there  would  be  to  make  the  current  much 
more  rapid. 

Mr.  Daly.  Xaturally  it  would. 

Mr.  Powell.  That  would  interfere  with  vessels  coming  upstream, 
to  a  certain  extent. 
Mr.  Daly.  To  a  certain  extent,  yes. 

Mr.  Keefer.  In  navigating  down  the  river,  as  I  understand  it, 
you  mariners  take  the  depth  of  water  at  Lock  28  or  the  Morrisburg 
Canal,  they  are  the  same,  and  if  you  have  16  feet  there  you  feel  you 
can  go  down  the  rapids  at  the  Rapide  Plat. 

Mr.  Daly.  Yes,  sir. 

Mr.  Keefer.  And  with  16  feet  at  the  Morrisburg  Canal  you  go  on 
to  run  the  rapids. 

Mr.  Daly.  I  will  answer  that  personally  myself,  all  the  time  I 
have  gone  up  and  down  that  river  I  never  looked  at  the  gauge. 

Mr.  Keefer.  We  have  Mr.  Lea  telling  us  that  and  I  generally  pay 
a  gi-eat  deal  of  attention  to  what  he  says;  16  feet  at  Morrisburg  will 
give  you  14  feet  on  the  rapids. 

Mr.  King.  To  tow  into  the  Morrisburg  lock  is  a  difficult  matter. 

Mr.  Daly.  Yes,  sir. 

Mr.  King.  It  is  a  troublesome  matter. 

Mr.  Daly.  Yes,  sir. 

Mr.  King.  And,  naturall}^,  you  would  rather  run  the  rapids  with 
t  tow  if  you  can:  you  don't  take  tows  down  the  canal  at  all? 
^Ir.  Daly.  Xo;  it  is  a  very  rare  thing. 

Mr.  King.  I  don't  think  it  is  done  at  all,  I  don't  think  it  is  prac- 
ticable without  extra  tugs. 

Mr.  Daly.  You  would  have  to  have  extra  tugs. 

Mr.  King.  And,  therefore,  the  boats  lighten  at  Kingston  when  it 
is  necessary  to  run  the  rapids. 

Mr.  Daly.  Yes;  sir. 

Mr.  King.  Now  then,  if  you  have  at  the  Morrisburg  Canal  any- 
thing less  than  16  feet  they  would  have  to  lighten  at  Kingston,  or 
otherwise  tliey  could  not  go  down  the  14-foot  water  in  the  rapids. 
They  would  have  to  ligliten  so  that  they  could  go  down.  That  is  the 
reason  why  they  do  ligliten  at  Kingston — why  don't  you  answer, 
there  is  no  difficulty  about  that. 

Mr.  Daly.  Wliat  I  was  thinking  was  that  there  were  some  that 
^  down  there  and  others  don't. 

Mr.  King.  Just  answer  my  question:  when  they  have  to  lighten 
fliey  do  their  lightering  at  Kingston. 

Mr.  Daly.  Yes,  sir. 
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Mr.  King.  And  if  they  have  not  14-foot  water  they  do  it  at  Kings- 
ton; if  they  have  less  than  16  feet  at  Morrisburg  they  have  to  lighten 
at  Kingston. 

Mr.  Daly.  Yes. 

Mr.  King.  It  stands  to  reason  that  interferes  with  navigation.  If 
you  at  any  time  get  only  14  feet  or  14.6  on  the  Morrisburg  Canal, 
you  are  compelled  to  continually  lighten,  and  that  is  not  advisable, 
is  it? 

Mr.  Daly.  No. 

Mr.  King.  There  is  a  wave  in  the  rapids  which  we  have  had. 
described  to  us.  That  is  said  to  be  a  detriment  and  it  is  said  that 
these  proposed  compensating  works  are  going  to  compensate  very 
much;  I  refer  to  the  Pitch — what  would  be  the  difference  on  that 
Pitch  if  you  have  16  feet  of  water  under  you  or  you  have  14  feet  of 
water?  Would  it  be  much?  There  would  be  some  little  difference, 
I  will  concede,  but  would  it  be  very  much  in  the  navigation  if  

Mr.  Daly.  I  do  not  understand  your  meaning  there. 

Mr:  King.  Where  is  this  Pitch? 

Mr.  Daly.  It  is  right  at  the  Kapide  Plat. 

Mr.  King.  At  the  shallow  part? 

Mr.  Daly.  Yes. 

Mr.  King.  At  the  Hogs  Back? 

Mr.  Daly.  Yes. 

Mr.  King.  As  long  as  you  are  clear  of  the  bottom,  what  difference 
does  it  make  in  the  depth  of  water  to  a  foot  or  two  ? 

Mr.  Daly.  Well,  a  boat  in  shallow  water  don't  handle  as  well  as 
if  the  water  were  deep  under  her. 

Mr.  King.  But  supposing  you  are  absolutely  clear;  we  will  say 
you  have  14  feet  under  you,  arid  instead  of  that  you  get  an  extra 
foot,  what  is  the  practical  difference  in  that  extra  foot  in  navigation  ? 

Mr.  Daly.  In  the  handling  of  a  boat  it  would  be  quite  a  difference. 

Mr.  King.  It  would  be  some,  I  concede,  but  is  it  so  much  to  be 
magnified  as  you  are  making  it  out  here  ? 

Mr.  Daly.  I  think  at  that  point  it  would  be  wonderful. 

Mr.  King.  And  you  would  make  it  out  to  be  of  very  great  impor- 
tance to  have  that  extra  amount  ? 

Mr.  Daly.  Yes,  sir. 

Mr.  King.  How  would  it  affect  your  navigating  a  boat? 
Mr.  Daly.  In  what  way? 

Mr.  King.  In  what  way  would  it  affect  the  navigating  of  a  boat? 
Mr.  Daly.  The  more  water  you  have  Underneath  the  easier  to 
keep  her  steered. 

Mr.  King.  What  is  the  effect  in  the  steering  and  so  forth  of  the 
Pitch? 

Mr.  Daly.  It  is  much  easier  when  she  has  more  water  under  her. 
Mr.  King.  But  she  does  not  drop  on  the  bottom  in  any  way. 
Mr.  Daly.  No. 

Mr.  Powell.  It  is  not  striking;  it  is  losing  steerage  way. 

Mr.  King.  So  that  you  still  wish  us  to  understand  that  we  can 
place  a  great  deal  of  reliance  upon  the  elimination  of  this  drop  that 
you  speak  of  ? 

Mr.  Daly.  That  is  my  personal  opinion;  of  course  I  have  no 
figures  to  prove  my  theory. 
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Mr.  Gardner.  Going  over  the  Pitch,  so-called,  when  the  bow  of 

your  boat  breaks  down  

Mr.  Daly.  Not  the  bow,  it  is  the  stern. 
^Ir.  Gardner.  The  stern  would  drop? 
Mr.  Daly.  Yes:  in  the  Pitches  as  a  rule. 

^Ir.  Gardner.  AVould  it  not  make  a  difference  then  if  she  had 
anotlier  foot  of  water  under  her? 

Mr.  Daly.  It  certainly  would:  she  probably  would  not  hit. 

^Ir.  Powell.  As  a  matter  of  fact  every  seaman  wants  as  much 
water  under  his  boat  as  possible. 

^Ir.  Daly.  Yes,  sir. 

Mr.  Powell.  And  otherwise  you  can  not  navigate  a  vessel;  she 
will  sheer  everywhere.    That  is  correct,  is  it? 
Mr.  Daly.  That  is  correct. 

Mr.  King.  Coming  down  with  a  freighter  of  full  canal  size,  can 
you  tell  me  how  you  get  into  the  head  of  the  Morrisburg  Canal;  do 
you  go  in  straight  or  stern  first? 

Mr.  Daly.  I  have  seen  them  go  in  straight,  but  it  is  an  awful 
hazardous  thing.  If  I  was  taking  a  boat  down  there  I  would  round 
her  to.  and  get  a  line  out,  and  take  her  down. 

Mr.  King.  At  the  upper  entrance  of  the  Morrisburg  Canal. 

^Ir.  Daly.  Yes. 

Mr.  King.  Is  not  that  the  usual  practice  when  freighters  are 
entering? 

Mr.  Dalf.  I  think  it  is. 

^Ir.  King.  Have  you  seen  them  run  their  nose  on  the  north  bank 
ove  the  entrance? 
Mr.  Daly.  Yes,  sir. 

^Ir.  King.  And  swing  stern  down  toward  the  canal  in  order  to 
get  in  that  wav. 
Mr.  Daly.  Yes. 

Mr.  King.  Have  you  seen  them  round  to  a  little  further  up  the 
river  and  come  down  crab  fashion? 
Mr.  Daly.  Yes. 

Mr.  King.  They  could  not  with  safety  enter  the  head  of  the  Mor- 
risburg Canal  in  the  ordinary  course,  stem  first. 
Mr.  Daly.  No. 

Mr.  King.  You  are  aware  that  plans  have  been  under  considera- 
'>n  for  the  improvement  of  that  entrance. 
Mr.  Daly.  I  am  not. 

Mr.  King.  You  are  from  the  other  side  of  the  line,  of  course,  and 
may  not  know  that. 
Mr.  Daly.  I  am. 

Mr.  King.  And  for  that  reason  a  freighter  would  prefer  to  run 
<lown  the  rapids. 
Mr.  DALr.  Yes. 

Mr.  King.  Although,  ordinarily,  the  rapids  would  be  more  difficult 
navigation  than  canal  navigation. 
Mr.  Daly.  Barring  the  entrance. 

Mr.  King.  You  have  no  particular  difficulty  for  a  freighter  from 
the  head  of  the  Morrisburg  Canal  down  as  far  as  the  Boilers. 
Mr.  Daly.  Nothing  until  you  come  to  the  Pitch. 
Mr.  King.  And  the  Pitch  you  also  describe  as  a  cellar. 
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Mr.  Daly.  Yes. 

Mr.  MiGNATjLT.  Are  the  Pitch  and  the  cellar  the  same  thing. 
Mr.  Daly.  No,  they  are  not  the  same  thing. 
Mr.  King.  Distinguish,  please. 

Mr.  Daly.  The  Pitch  is  a  shoal  in  the  river  and  the  cellar  is  at  the 
end  of  the  shoal. 

Mr.  King.  When  you  go  over  the  shoal  you  get  into  the  cellar. 
Mr.  Daly.  Yes. 

Mr.  King.  How  it  comes  to  have  the  name  of  cellar  is  because  it 
is  lower  than  the  rest  of  the  river. 
Mr.  Daly.  I  presume  so. 
Mr.  King.  And  you  have  to  go  through  that. 
Mr.  Daly.  Yes. 

Mr.  King.  About  how  wide  across  the  river  is  that  stretch  ? 

Mr.  Daly.  I  can  not  tell. 

Mr.  King.  You  have  gone  through  it? 

Mr.  Daly.  Hundreds  of  times. 

Mr.  King.  It  is  50  feet? 

Mr.  Daly.  It  would  simply  be  a  guess;  I  would  say  probably 
about  125  feet. 

Mr.  King.  And  a  full  canal-sized  freighter  is  about  43  feet  broad  ? 
Mr.  Daly.  Something  like  that. 
Mr.  King.  And  what  length? 

Mr.  Daly.  They  vary  from  222  feet  to  234  feet,  and  of  course,  there 
are  some  of  them  longer  than  that. 

Mr.  King.  The  locks  are  256  feet ;  are  not  a  number  of  them  built 
to  fit  the  locks? 

Mr.  Daly.  Yes;  there  is  a  steamer  in  Ogdesnburg  that  fits  the 
locks  tight. 

Mr.  King.  Then  coming  down  still  with  a  freight  term,  there  is 
no  difficulty  in  passing  Canada  Island  with  a  freighter? 
Mr.  Daly.  No. 

Mr.  King.  Not  as  much  with  a  freighter  as  with  a  tow  ? 

Mr.  Daly.  We  simply  hold  her  head  out  toward  the  north  bank 
and  under  the  influence  of  the  current  she  goes  down. 

Mr.  King.  She  goes  down  slightly  sideways  with  her  head  toward 
the  bank? 

Mr.  Daly.  Yes. 

Mr.  King.  Have  you  any  knowledge  of  a  freighter  getting  into 
difficulty  at  any  time  on  the  shallow  water  between  Canada  Island 
and  Ogden  Island? 

Mr.  Daly.  A  great  many  years  ago,  but,  of  course,  that  was 
through  some  trouble  with  the  steering  gear.  I  remember  one  acci- 
dent with  a  steamer  there. 

Mr.  King.  Where  her  steering  gear  had  got  out  of  order  ? 

Mr.  Daly.^  I  would  not  say  it  was  the  steering  gear,  but  some  part 
of  the  machinery  went  wrong. 

Mr.  King.  What  happened  to  her  was  due  entirely  to  something 
that  went  wrong  with  the  boat  ? 

Mr.  Daly.  Yes. 

Mr.  King.  Coming  down  with  a  tow  you  choose  the  outside  chan- 
nel, because  you  find  it  impossible  to  get  into  the  canal,  is  that  right? 
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Mr.  Daly.  Yes,  sir. 

Mr.  King.  The  difficulty  being  much  gi*eater  in  getting  in  with  a 
tow  than  with  a  single  freighter. 
Mr.  Daly.  Yes,  sir. 

Mr.  King.  Then  when  you  reach  the  Pitch,  your  difficulty  is  ac- 
centuated with  a  tow  as  compared  with  a  freighter,  because  the  tow 
will  swing  behind  the  tug  sometimes. 

Mr.  Daly.  Yes. 

Mr.  King.  And  will  not  follow  the  exact  course  of  the  tug. 
;Mr.  Daly.  Yes. 

Mr.  King.  I  suppose  you  come  with  a  fairly  short  line. 
Mr.  Daly.  Yes,  sir. 

Mr.  King.  So  as  to  cut  down  that  swing  as  much  as  possible? 
Mr.  Daly.  Yes,  sir. 

Mr.  King.  Being  entirely  ahead  of  the  tow  you  have  no  way  of 
checking  the  tow  or  driving  it  back  in  any  way  and  it  will  take  a 
swinsr. 

Mr.  Daly.  Yes. 

Mr.  King.  And  run  more  danger  than  a  freighter  of  striking  one 
le  or  the  other  of  the  channel? 
Mr.  Daly.  Naturally;  yes. 

Mr.  King.  And  in  fact  tows  do  frequently  strike  one  side  or  the 
.  'ther  at  some  point  or  other  of  the  Hog's  Back? 
Mr.  Daly.  Occasionally. 

Mr.  King.  Tliat  is  one  of  the  dangers  that  is  feared  in  going  down 
tliere  ? 

Mr.  Daly.  Yes,  sir. 

Mr.  King.  And  they  don't  only  do  that  when  there  is  14  feet  in 
the  channel,  but  when  there  may  be  14  feet  1,  14  feet  2,  14  feet  3  or 
more  inches? 

Daly.  It  is  more  apt  to  be  when  the  water  is  shallow. 
Mr.  King.  Quite  true ;  but  it  can  happen  when  the  water  is  above 
L     14- foot  mark? 
Mr.  Daly.  Yes. 

Mr.  King.  Because  of  the  liability  of  encountering  obstructions  on 
the  bottom  at  one  side  or  the  other  of  the  actual  proper  channel? 
Mr.  Daly.  Yes,  sir. 

Mr.  King.  And  it  is  not  quite  proper  to  estimate  the  safety  of 
iN'igation  with  regard  only  to  14  feet  in  the  center  of  the  real 
iinnel  ? 

Mr.  Daly.  No. 

Mr.  King.  There  is  danger  at  all  times? 
Mr.  Daly.  Yes,  sir. 

Mr.  King.  And  the  danger  is  measured  Avith  regard  to  the  depth 
lilable  ? 

Ml-.  Dalv.  Yes. 

Mr.  KiNc;.  And  the  greater  the  depth  available  the  greater  the 
fetv? 

Mr.  Daly.  Yes. 

Mv.  King.  And  the  less  the  depth  the  greater  the  danger? 
Mr.  Daly.  Yes,  sir. 

Mr.  King.  Coming  with  a  tow  past  Canada  Island,  your  greatest 
-difficulty  is  with  side  drafts? 
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Mr.  Daly.  Yes,  sir. 

Mr.  King.  Have  you  any  recollection  of  any  barge  running  on 
between  Canada  Island  and  Ogden  Island  under  circumstances  other 
that  the  breaking  of  a  towline  or  some  defective  motor  power,  or 
steering  on  the  tug  ? 

Mr.  Daly.  I  can  not  recollect  any. 

Mr.  King.  And  granting  that  some  such  occurrence  does  take  place, 
or  that  control  is  lost,  even  when  the  proposed  embankment  is  built, 
the  barges  are  liable  to  take  bottom  somewhere  else  ? 

Mr.  Daly.  No  ;  I  would  not  say  that. 

Mr.  King.  Why? 

Mr.  Daly.  I  would  say  with  that  embankment  there,  providing  a 
tow  was  going  down  the  natural  course,  and  the  line  gives  when  they 
would  get  down  near  the  foot  of  the  island,  the  natural  flow  of  the 
current  would  be  more  to  the  center  of  the  channel  and  would  take 
her  down  there. 

Mr.  King.  Still  out  of  control  ? 

Mr.  Daly.  Out  of  control. 

Mr.  King.  And  at  the  mercy  of  the  wind  and  water  ? 
Mr.  Daly.  Sure. 

Mr.  King.  And  just  because  of  the  side  draft  they  happened  to 
take  bottom  at  the  point  you  indicated  ? 
Mr.  Daly.  Yes. 

Mr.  King.  In  which  case,  they  were  also  out  of  control. 
Mr.  Daly.  Yes. 

Mr.  King.  You  mentioned  the  tug  SeymouT. 
Mr.  Daly.  Yes. 

Mr.  King.  And  also  the  H.  B.  and  the  Buckley^  and  the  Scotland, 
Mr.  Daly.  Yes. 

Mr.  King.  How  old  are  these  barges? 

Mr.  Daly.  I  do  not  believe  I  would  be  able  to  answer. 

Mr.  King.  Were  they  born  before  you? 

Mr.  Daly.  I  think  the  Scotland  is  pretty  near  older  than  I.  The 
Buckley  and  the  H.  B.  are  much  younger  barges. 

Mr.  King.  I  suppose  boats  of  that  age  are  not  always  equipped 
with  the  most  up-to-date  and  modern  equipment. 

Mr.  Daly.  N"o. 

Mr.  King.  And  the  towlines  may  be  a  little  older  than  on  a  modern 
up-to-date  steel  barge. 

Mr.  Daly.  No,  I  would  not  say  that. 

Mr.  Powell.  The  towlines  are  not  commensurate  with  the  age  of 
the  barge. 

Mr.  King.  I  know  they  use  half  a  dozen  towlines  in  a  season,  but 
I  was  asking  the  question  of  the  captain — do  you  know  in  this  par- 
ticular instance  that  you  have  referred  to  what  the  character  of  the 
towline  was? 

Mr.  Daly.  No. 

Mr.  King.  What  happened  was  that  the  towline  broke  and  then 
trouble  occurred? 
Mr.  Daly.  Yes. 

Mr.  Powell.  There  seem  to  have  been  very  few  accidents  there. 
Mr.  King.  Yery  few. 
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Mr.  Po^^t:ll.  Ask  the  witness  if  he  knows  of  any  more.  We  have 
only  had  three  so  far,  and  he  has  been  familiar  with  the  channel  all 
his  life. 

Mr.  King.  Of  course,  it  is  perfect  rubbish  to  talk  about  this  being 
a  graveyard. 
Mr.  Powell.  Ask  him. 

Mr.  King.  How  many  accidents  can  you  enumerate? 
Mr.  Daly.  I  can  not  answer  that. 

Mr.  MiGNAULT.  Your  experience  covers  what  period  of  years? 

Mr.  Daly.  I  have  been  running  up  and  down  there  for  the  last  40 
yeai's.  I  have  seen  a  great  many  wrecks  in  there,  how  many  I  can  not 
state. 

Mr.  King.  And  you  have  answered  that  you  know  of  no  case  where 
^  wreck  occurred  except  it  was  through  loss  of  control  or  defective 
I  chine rv  of  some  kind. 
Mr.  Daly.  Yes,  that  I  know  of. 

Mr.  King.  I  am  asking  3^ou  for  your  personal  knowledge,  and 
you  have  given  it. 

^Ir.  Powell,  Can  you  give  us  some  idea  of  the  number  of  wrecks? 
Mr.  Daly.  I  can  not  do  it. 

Mr.  Van  Kennen.  You  use  the  expression  that  there  were  a  great 
number — what  do  you  mean,  10,  or  12,  or  20,  or  what? 

Mr.  King.  Don't  encourage  the  witness  too  much. 

Mr.  Daly.  I  would  rather  not  answer  the  question,  because  I  do 
not  feel  that  I  can  remember. 

;Mr.  King.  You  have  had  a  good  deal  of  experience  with  tugs,  cap- 
tain, as  well  as  freighters? 

Mr.  Daly.  Yes,  sir,  more  with  tugs. 

Mr.  King.  Have  you  had  enough  experience  upstream  to  speak 
witli  practical  knowledge  of  the  difficulties? 
Mr.  Daly.  I  feel  that  way  now. 

Mr.  King,  How  many  tugs  have  you  taken  up  there? 

Mr.  Daly.  I  can  not  say ;  I  have  taken  so  many  tugs  up  there  that 
T  can  not  remember. 

Mr.  King.  So  many  that  you  feel  you  have  accumulated  sufficient 
knowledge  to  tell  the  commissioners  about  the  upstream  course  ? 

Mr.  Daly.  Yes. 

Mr.  King.  Distinguish  between  what  you  call  an  eddy  and  what 
18  called  slack  water. 

Mr.  Daly.  An  edd}'  is  generally  formed  from  a  point  projecting 
<mt  in  tlie  river,  and  it  in  turn  forms  slack  water.  In  some  cases  the 
eddy  flows  up  the  ri^  er,  and  in  other  cases  it  gradually  goes  down  a 
little,  with  a  lot  of  boilers  in  it. 

Mr.  King.  Would  I  not  be  right  in  saying  that  between  the  main 
current  of  the  stream  flowing  down,  and  a  possible  eddy  which  may 
or  may  not  actually  flow  out  at  the  shore,  there  would  be  a  certain 
amount  of  slack  water,  so  that  you  might  have  the  main  current  flow- 
inp  down,  nearer  the  shore  you  might  have  slack  water,  and  if  you 
got  far  enough  in  you  miglit  actually  find  the  eddy  going  forward? 

Mr.  Daly.  I  think  so. 

Mr.  King.  The  smaller  the  boat  the  easier  to  get  gradually  out? 
Mr.  Daly.  Yes. 
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Mr.  King.  A  boat  of  some  size  might  have  to  confine  herself  to  the 
slack  water? 
Mr.  Daly.  Yes. 

Mr.  King.  But  in  any  event,  coming  upstream  she  selects  slack 
water  or  eddy  ? 
Mr.  Daly.  Yes. 

Mr.  King.  And  she  never  contends  with  the  main  current? 
Mr.  Daly.  Not  if  she  can  get  out  of  it. 

Mr.  King.  So  that  her  difficulty  has  not  to  be  measured  with  refer- 
ence to  the  velocity  of  the  main  current  ? 

Mr.  Daly.  There  is  a  way  that  you  could  take  that;  if  there  is 
speed  enough  in  the  boat  she  can  take  the  main  current. 

Mr.  King.  Do  you  know  any  boat  that  could  get  up  the  main  cur- 
rent, a  freighter  could  not  do  it  ? 

Mr.  Daly.  A  freighter  could  not  do  it. 

Mr.  King.  You  don't  know  whether  the  Richelieu  &  Ontario  boats 
do  it. 

Mr.  Dalt.  I  doubt  myself  if  they  could  go  up  the  center. 

Mr.  King.  Taking  advantage  of  the  means  you  have  indicatedj 
and  holding  well  toAvard  Canada  Island  in  the  slack  water,  or  if  your 
boat  is  small  enough  getting  into  the  eddy,  you  keep  alongside 
Canada  Island. 

Mr.  Daly.  Yes,  sir. 

Mr.  King.  Then  you  head  for  similar  conditions  on  the  north  side. 
Mr.  Daly.  Yes. 

Mr.  King.  And  to  do  that,  you  have  to  cross  the  main  stream. 
Mr.  Daly.  Yes. 

Mr.  King.  You  don't  go  right  up  the  stream  ? 
Mr.  Daly.  No  ;  we  cross  over. 

Mr.  King.  And  are  there  not  occasions  with  certain  boats  when 
you  actually  fail  to  make  the  opposite  side  and  have  to  try  it  all 
over  again? 

Mr.  Daly.  Sometimes. 

Mr.  King.  The  current  being  too  much  for  your  boat. 
Mr.  Daly.  Yes. 

Mr.  King.  And  if  you  added  one-half  to  that  current  the  upstream 
navigation  would  ordinarily  be  an  impossibility. 
Mr.  Daly.  No  ;  I  do  not  think  so. 

Mr.  King.  Not  even  if  you  failed  to  make  it  the  first  time. 

Mr.  Daly.  No;  becaiise  there  are  so  many  reasons  why  you  can 
fail.  Your  boat  may  not  be  steaming  good;  your  pilot  may  not  get 
into  the  point  right.  There  are  so  many  ways  you  can  make  a 
failure.  , 

Mr.  King.  You  go  this  far,  captain,  that  it  is  a  matter  sometimes  of 
considerable  difficulty  to  contend  with  that  current  and  actually  make 
your  objective  on  the  north  bank.  I 

Mr.  Daly.  With  the  boat  headed  into  that  current  at  the  point  on  ji 
Canada  Island,  and  her  steaming  qualities  good,  and  everything  good,  | 
she  ought  to  make  the  eddy  on  the  other  side.  j 

Mr.  King.  But  you  tell  me  that  she  sometimes  fails.  | 

Mr.  Daly.  She  has  done  so  for  the  reasons  I  have  given.  ! 

Mr.  King.  Steam  down  a  little?  Ij 

Mr.  Daly.  Steam  down. 

s 

i 

I 
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Mr.  King.  Engineer  sick  I 

Mr.  Daly.  I  would  not  go  into  that  part  of  it.  The  steam  may 
be  low.  or  the  pilot  may  not  have  given  her  a  fair  chance  at  the 
point. 

^Ir.  King.  I  suppose  you  admit  that  if  you  add  about  one-half  the 
current  on  to  the  existing  conditions,  it  would  be  just  half  as  bad 
again. 

Mr.  Daly.  At  that  particular  point,  I  would  say  no. 
Mr.  King.  Why? 

Mr.  Daly.  Because  the  water  is  going  to  be  backed  there. 
Mr.  King.  Backed  where? 

Mr.  Daly.  At  the  head  of  Canada  Island,  on  the  west  side  of  Can- 
ada Island,  the  water  is  backed  there.  You  are  going  to  have,  in  my 
opinion,  a  better  eddy  alongside  of  Canada  Island  than  you  have 
to-day  because  when  the  water  is  raised  it  is  going  to  set  an  eddy 
from  there. 

Mr.  King.  That  might  be  all  right  for  the  eddy  along  Canada 
I-land.  but  how  about  the  current  in  the  main  stream? 

^Ir.  Daly.  That  being  true,  the  boat  is  coming  up  there  with  more 
-team  than  she  has  had  hitherto,  and  she  is  going  to  go  out  into  that 
current,  and  she  is  going  to  jump. 

Mr.  King.  You  get  a  better  leap-off. 

Mr.  Daly.  Yes;  and  she  gets  over  that. 

Mr.  King.  And  with  the  impetus  of  that  leap-off,  she  can  make 
the  half  mile  or  so  that  would  take  her  to  the  other  side. 
^Ir.  Daly.  Yes. 

Mr.  King.  It  is  more  than  half  a  mile. 

Mr.  Daly.  I  do  not  know  just  what  it  is. 

King.  Is  not  the  experience  you  have  that  if  you  get  away 
from  the  dock  with  a  good  start  you  will  be  that  much  stronger 
and  faster  at  the  end  of  the  half  mile? 

Mr.  Dalv.  Not  always;  some  boats  go  the  other  way. 

Mr.  King.  You  have  spoken  about  the  elimination  of  the  cellar 
by  this  embankment;  how  do  you  know  it  is  going  to  be  eliminated? 

Mr.  Daly.  That  is  my  own  idea. 

^Ir.  King.  Is  it  an  engineering  or  a  navigation  explanation? 
Capt.  Daly.  Navigation,  I  presume. 
Mr.  King.  Navigation? 

Capt.  Daly.  Well.  I  will  not  say  that.  I  will  say  this,  that  in  my 
experience  in  dredging  I  have  seen  a  great  many  channels  changing, 
different  formations,  different  ways,  and  I  use  that  as  my  judgment 
against  this. 

Mr.  King.  Then,  from  what  experience  you  have  had  in  dredging 
you  think  an  embankment  so  far  down  the  river  is  going  to  eliminate 
what  is  called  a  cellar  up  in  the  Rapide  Plat? 

Capt.  Daly.  I  would  say  so. 

Mr.  King.  And  the  cellar  is  about  2  feet  deep? 

Capt.  Daly.  In  that  neighborhood. 

Mr.  King.  By  the  cellar,  I  mean  the  depression  in  the  water  below 
the  surrounding  surface, 
('apt.  Daly.  Yes,  sir. 

Mr.  King.  You  think  that  2  feet  will  disappear  because  of  this 
embankment? 

H.'^T^'i-lO  10 
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Capt.  Daly.  Yes,  sir. 

Mr.  King.  You  heard  Mr.  Lea's  evidence  yesterday,  did  you,  that 
he  hoped  to  give  us  about  3  inches  more  water  on  the  Hog's  Back  ? 
Capt.  Daly.  Yes,  sir. 

Mr.  King.  Then,  where  do  you  get  your  2  feet  ? 

Capt.  Daly.  When  you  force  the  water  up  there  you  are  simply 
going  to  fill  that  cellar  in. 

Mr.  King.  Is  the  cellar  due  to  a  depression  in  the  river  bed,  or  is 
it  due  to  the  pitch  over  the  Hogs  Back  ? 

Capt.  Daly.  It  is  a  depression  in  the  river  bed,  I  would  say,  but 
I  have  no  authority  for  that  at  all. 

Mr.  King.  It  might  be  the  water  pitching  over  the  Hogs  Back 
and  then  rising  again  as  it  comes  up  below  ? 

Capt.  Daly.  Yes;  but  I  would  naturally  think  it  was  the  depres- 
sion below. 

Mr.  King.  Do  you  suggest  that  a  depression  of  3  inches  at  that 
point  would  eliminate  

Capt.  Daly.  I  do  not  say  3  inches.  I  put  it  from  seven  to  eight- 
tenths. 

Mr.  King.  How  did  you  get  that? 

Capt.  Daly.  That  is  simply  my  honest  opinion. 

Mr.  King.  As  to  the  effect  of  backwater  in  the  river  ? 

Capt.  Daly.  Yes,  sir. 

Mr.  King.  How  do  you  base  that  upon  any  dredging? 

Capt.  Daly.  It  is  not  based  upon  that;  it  is  just  my  judgment; 
Looking  at  it  in  a  general  way,  if  this  jam  is  practically  tight  I  can 
not  see  any  other  result  except  a  back-up  there. 

Mr.  King.  Do  you  feel  yourself  capable  of  telling  me  how  far  up 
the  river  that  water  would  go  ? 

Capt.  Daly.  No. 

Mr.  King.  You  think  it  would  go  to  the  rapids? 
Capt.  Daly.  Yes. 

Mr.  King.  You  base  that  simply  on  your  good  judgment? 
Capt.  Daly.  No;  I  will  withdraw  that  good  judgment.  : 
Mr.  King.  What  consideration  do  you  give  to  the  withdrawal  of 
30,000  cubic  feet  per  second  at  the  Little  River? 
Capt.  Daly.  Now,  I  am  not  an  engineer. 

Mr.  King.  But  you  have  gone  so  far  as  to  express  an  opinion  here 
as  to  the  effect  of  the  embankment,  and  I  want  you  to  join  up  with 
that  the  effect  of  30,000  cubic  feet  withdrawal  up  above.  Would  that 
lower  the  water  at  the  rapids  ? 

Capt.  Daly.  No  ;  I  do  not  think  it  would. 

Mr.  King.  Well,  I  am  quite  content  to  leave  that.  You  mean  that 
the  withdrawal  up  above  would  not  have  any  effect  by  way  of  low- 
ering the  water  in  the  main  channel  ? 

Capt.  Daly.  Not  if  they  put  a  weir  up  there. 

Mr.  King.  If  they  put  a  weir  opposite  the  Morrisburg  Canal? 

Capt.  Daly.  Yes. 

Mr.  King.  Why? 

Capt.  Daly.  It  would  back  the  water  up. 

Mr.  King.  You  think  the  effect  of  the  weir  would  actually  be  to 
compensate  for  the  30,000  cubic  feet  per  second  withdrawn  into  the 
Little  River? 
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Capt.  Daly.  I  would  say  yes. 

Mr.  Tawney.  Mr.  King,  is  that  the  proposition? 
Mr.  King.  That  is  not  the  application.   It  is  the  witness's  propo- 
sition. 

Mr.  Van  Kexnex.  I  think  he  is  confused. 
Mr.  King.  Just  a  minute,  please. 

Mr.  Van  Kennen.  May  I  address  the  court?    I  want  to  call  the  \« 
court's  attention  to  the  fact  that  the  witness  has  confused  the  idea 
of  the  weir  with  the  embankment. 

Mr.  MiGNAULT.  But  you  can  take  the  witness  and  bring  that  out. 

Mr.  King.  You  used  the  words,  Capt.  Daly,  submerged  weir," 
and  by  that  you  referred  to  the  submerged  weir  at  the  head  of  the 
Morrisburg  Canal  ? 

Capt.  Daly.  Yes,  sir. 

Mr.  King.  I  ask  you  how  you  suppose  that  the  30,000  cubic  feet 
per  second  which  is  to  be  drawn  into  the  Little  River  is  not  going 
to  have  an  effect  on  the  level  of  the  rapids,  and  you  state  that  the 
submerged  weir  at  the  head  of  the  Morrisburg  Canal  is  going  to  fix 
that. 

Capt.  Daly.  Now  you  are  taking  me  into  an  engineering  problem. 
Mr.  King.  And  you  would  rather  keep  out  of  it? 
Capt.  Daly.  Yes;  I  would. 

Mr.  King.  Then,  I  think  it  would  be  perhaps  fair  to  let  you  keep 
out  of  it.  And  may  I  ask  you  to  retire  from  your  position  taken 
with  regard  to  the  embankment? 

Capt.  Daly.  Xo  :  I  will  hold  to  that. 

Mr.  King.  Although  it  is  an  engineering  problem? 

Capt.  Daly.  Well,  call  it  so  if  you  like. 

Mr.  King.  You  rather  like  that? 

Capt.  Daly.  I  like  that  part  down  there. 

Mr.  Tawney.  It  is  also  a  common-sense  problem,  is  it  not? 

Capt.  Daly.  It  may  be. 

Mr.  King.  Except  as  to  distances  and  depths,  Mr.  Tawney.  Do  I 
understand.  Capt.  Daly,  that  you  have  not  made  use  of  the  gauges  at 
Cardinal  to  estimate  your  depth  in  the  rapids? 

Capt.  Daly.  The  way  I  have  alvrays  planned  that,  and  a  great  many 
^  my  followers,  we  follow  the  shore  line.    We  form  our  opinion 

)ng  the  shore,  whether  the  water  is  good  or  not.  We  say  at  home 
.\  IS  a  very  ready  thing  for  us  because  we  have  the  marks  right  at 
our  docks  at  Ogdensburg. 

Mr.  King.  And  you  do  not  have  to  rely  on  Cardinal? 

Capt.  Daly.  Xo. 

Mr.  King.  It  is  true,  is  it  not,  that  varying  conditions  of  wind 
have  a  serious  effect  on  the  level  ? 
Capt.  Daly.  Yes. 

Mr.  King.  And  you  have  not  had  at  times  to  lie  up  for  48  hours? 

Capt.  Daly.  Yes;  I  think  we  have. 

Mr.  King.  Waiting  for  enough  water  to  get  down? 

Capt.  Daly.  Yes. 

Mr.  Kino.  And  without  certainty,  then,  that  was  within  an  inch 
two  of  the  mark  and  you  took  a  shot  at  it? 
Capt.  Daly.  Yes. 

Mr.  King.  What  license  is  it  you  have? 
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Capt.  Daly.  An  American  license. 

Mr.  King.  For  what  boats? 

Capt.  Daly.  An  unlimited  license. 

Mr.  King.  And  that  was  obtained  some  years  ago? 

Capt.  Daly.  Quite  a  number  of  years  ago. 

Mr.  King.  You  spoke  about  an  experience  prior  to  that.  Did  you 
have  any  wrecks  in  your  time? 

Capt.  Daly.  No  ;  I  have  been  fortunate. 

Mr.  Van  Kennen.  Mr.  Chairman,  I  have  a  witness  here,  Capt. 
Mallan,  who,  I  understand,  has  a  telegram  requesting  him  to  be  at 
Kingston  to-night.   Capt.  Mallon,  will  you  step  forward  a  moment? 

Mr.  King.  I  want  an  opportunity  to  examine  him  fully,  and  I 
can  not  consent  to  his  release  if  he  wants  to  get  away  at  2  o'clock 
this  afternoon  on  the  Canadian  Pacific  Eailway. 

Mr.  Keefek.  Capt.  Daly,  you  spoke  of  this  cellar.  What  is  the 
depth  of  that  cellar? 

Capt.  Daly.  I  could  not  tell  you. 

Mr.  Keefee.  Estimate  it  roughly. 

Capt.  Daly.  No;  I  could  not. 

Mr.  Keefer.  Well,  you  talk  about  its  being  filled  with  the  back- 
water. Mr.  Lea  has  told  us  what  he  estimates  the  backwater  to  be. 
How  much  do  you  estimate  is  necessary  to  fill  that  cellar  with  back- 
water ? 

Capt.  Daly.  From  seven  to  nine  tenths  will  fill  that. 
Mr.  Keefer.  From  seven  to  nine  tenths  of  a  foot? 
Capt.  Daly.  Yes,  sir. 

Mr.  Keefer.  Then,  if  you  do  not  get  your  seven  to  nine  tenths  of 
a  foot  of  water  you  do  not  fill  the  cellar  ? 
Capt.  Daly.  I  would  not  say  that. 
Mr.  Keefer.  Well,  what  do  you  say  ? 

Capt.  Daly.  I  say  that  from  seven  to  nine  tenths  of  a  foot,  in  my 
opinion,  will  fill  that  cellar. 

Mr.  Keefer.  Then,  if  Mr.  Lea  estimates  that  he  can  give  us  at 
low-water  stage  only  3  inches  you  do  not  fill  that  cellar  ? 

Capt.  Daly.  I  could  not  say  that. 

Mr.  Powell.  Capt.  Daly,  you  spoke  about  these  tugboats.  Are 
they  large  sized  boats? 

Capt.  Daly.  They  are  fair  sized  boats,  boats  from  70  to  90  feet 
long. 

Mr.  Powell.  Would  the  W.  L.  Proctor  be  a  sample? 
Capt.  Daly.  They  would  be  just  a  little  larger  than  the  Proctor. 
Mr.  Powell.  Were  you  in  Mr.  Proctor's  employ  during  his  life- 
time ? 

Capt.  Daly.  No,  sir. 

Mr.  King.  You  have  had  experience  in  both  high  and  low  stages 
of  the  river,  Capt.  Daly  ? 
Capt.  Daly.  Yes,  sir. 

Mr.  King.  And  you  never  saw  the  cellar  eliminated  yet,  did  you? 
Capt.  Daly.  I  saw  the  cellar  eliminated  one  winter. 
Mr.  King.  I  am  not  talking  about  winter  ;  I  am  talking  about 
summer. 

Capt.  Daly.  No. 
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Mr.  King.  It  is  ahvavs  there,  even  when  the  river  is  up  2  feet  above 
what  it  is  to-day  it  never  disappeared? 
Capt.  Daly.  Xo. 

I.UKE  Mall-\n,  a  witness  produced  for  and  on  behalf  of  the  appli- 
.1,  after  being  first  duly  sworn,  was  examined  and  testified  as 
follows : 

Mr.  Van  Kennen.  Where  do  you  reside,  Capt.  Mallan? 
Capt.  Mallan.  Morrisburg. 

Mr.  Van  Kennen.  What  has  been  your  business  during  your  ac- 
tive life  ? 
Capt.  Mall-\n.  Steamboat  man. 

Mr.  Van  Kennen.  About  how  many  years  has  that  covered? 
Capt.  Mallan.  ]Most  of  my  lifetime. 

Mr.  Van  Kennen.  Well,  about  how  many  3^ears  would  that  be? 
Capt.  Mallan.  About  25  years. 

Mr.  Van  Kennen.  You  have  been  a  navigator  principally  on  what 
river  ( 

Capt.  Mallan.  The  St.  Lawrence. 

Mr.  Van  Kennen.  And  have  you  been  duly  licensed? 

Capt.  Mallan.  Yes,  sir. 

Mr.  Van  Kennen.  How  long  have  you  had  a  license  as  a  pilot  ? 
C  apt.  Mallan.  Eighteen  to  twenty  years. 

Mr.  Van  Kennen.  Have  you  as  such  been  been  operating  tugs? 

Capt.  Mallan.  Yes,  sir;  steamboats,  tugs,  and  barges. 

Mr.  Van  Jvennen.  Have  you  also  in  the  operation  of  tugs  had 

rge  of  tugs  with  tows? 
Capt.  Mallan.  Yes,  sir. 

Mr.  Van  Kennen.  Have  you  had  much  experience  as  a  tug  man 
with  tows  ? 
Capt.  Mallan.  Yes,  sir;  quite  a  lot. 

Mr.  Van  Kennen.  For  how  many  years  has  that  been  true? 
Capt.  Mallan.  I  was  with  the  M.  T.  Co.  in  the  neighborhood  of 

ut  12  3'ears  tugging  for  them. 
Mr.  Van  Kennen.  Have  you  been  with  any  other  lines  of  boats? 
Capt.  Mallan.  Yes;  I  have  been  a  pilot  of  big  boats. 
Mr.  Van  Kennen.  You  mean  freight  boats,  do  you? 
' 'apt.  Mallan.  Freight  boats,  yes;  from  Kingston  to  Montreal. 
Mr.  Van  Kennen.  About  what  sized  tows  have  you  been  in  the 
.  I  At  of  handling? 

Capt.  Mallan.  Three  or  four.   Four  would  be  the  largest  number. 
Mr.  Van  Kennen.  What  would  be  their  draft? 
'  apt.  Mallan.  Mavbe  three  or  four  of  them  14  feet  and  the  rest 
111  10  to  12.  " 

Mr.  Van  Kennen.  Has  all  your  work  been  practically  continu- 
-  during  the  season  of  navigation  each  year  while  you  were  eiu- 
...yed? 
Capt.  Mallan.  Yes.  sir. 

Mr.  Van  Kennen.  In  doing  this  work  how  often,  ai)pr()ximately, 
irould  you  navigate  the  north  channel  of  the  river? 

Capt.  Mallan.  Sometimes  we  would  go  down  two  or  three  times  a 
ireek,  and  sometimes  only  once  a  week. 
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Mr.  Van  Kennen.  When  going  down  there  have  you  been  in  the 
habit  3'ourself  of  navigating  the  boats? 

Capt.  Mallan.  I  have  always  taken  her  down  myself,  yes,  sir. 

Mr.  Van  Kennen.  Would  you  undertake  to  describe  to  this  com- 
mission, approximately,  the  course  that  you  would  take,  heginning 
at  the  entrance  or  opposite  Lock  No.  24? 

Mr.  Powell.  Is  there  any  particular  point  in  that? 

Mr.  Van  Kennen.  I  did  not  know  but  what  they  might  be  claim- 
ing other  channels. 

Mr.  Powell.  There  is  only  one  channel  there. 

Capt.  Mallan.  There  are  two  channels  going  down  there. 

Mr.  Van  Kennen.  I  think  there  is  only  one  practical  channel. 

Capt.  Mallan.  There  is  a  point  just  opposite  Marytown  Bay. 

Mr.  Powell.  But,  as  I  understand  it,  there  is  the  effect  of  the 
river  generally.  It  does  not  make  any  difference  which  side  you 
go  on? 

Capt.  Mallan.  Certainly  not. 

Mr.  Van  Kennen.  Well,  what  do  you  discover  when  you  get 
down  to  a  point  that  has  been  described  as  the  Hog's  Back?  De- 
scribe how  you  approach  it. 

Capt.  Mallan.  To  keep  in  the  deep  water,  do  you  mean? 

Mr.  Van  Kennen.  To  keep  your  tow  safe. 

Capt.  Mallan.  After  we  pass  what  we  call  the  shoals  to  the 
right-hand  side  going  down,  we  start  then  and  keep  over  as  far  as 
we  can.  We  have  two  points  at  the  foot  of  Ogden  Island.  Some- 
times we  can  keep  them  open  and  sometimes  we  can  not. 

Mr.  Van  Kennen.  Why  do  you  keep  to  the  north  shore  ? 

Capt.  Mallan.  We  keep  to  the  south  shore  in  order  to  get  deep 
water. 

Mr.  Van  Kennen.  What  point  are  you  describing  ? 

Capt.  Mallan.  I  am  describing  the  point  of  the  foot  of  Ogden 
Island  and  Millpitch.    That  is  our  mark  going  down. 

Mr.  Van  Kennen.  When  you  are  hugging  the  Canadian  side] 
where  are  you  in  your  course?  | 

Capt.  Mallan.  When  we  are  going  down,  that  is  what  we  call 
the  Shears. 

Mr.  Van  Kennen.  Is  that  what  you  call  the  Hog's  Back? 
Capt.  Mallan.  No;  we  are  above  that. 

Mr.  Van  Kennen.  I  am  speaking  about  the  Hog's  Back  or  the 
Cellar. 

Capt.  Mallen.  The  farther  over  we  can  get  when  we  are  going 
through  the  Cellar  the  better  water  we  get  with  the  tow. 

Mr.  Van  Kennen.  How  do  you  handle  your  tow  in  going  over 
there? 

Capt.  Mallan.  As  soon  as  we  get  going  around  the  Shears  we 
start  to  fight,  and  with  the  tow  you  can  not  get  over  too  far.  We 
pull  over  toward  Ogden  Bay  just  as  far  as  we  can  get. 

Mr.  Van  Kennen.  And  that  has  the  effect  of  straightening  up 
your  tow  ? 

Capt.  Mallan.  Of  course,  everybody  has  to  be  wise  going  down 
there.  If  I  am  going  down  with  a  heavy  tow  I  generally  like  to 
roll  down,  for  when  they  go  down  straight  they  take  a  drop  and 
unship  their  rudders.  I  like  my  tow  to  roll  down. 
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Mr.  Van  Kexxen.  Will  yon  describe  to  these  landsmen  like  myself 
what  YOU  mean  by  "  rolling?" 

Capt.  MALLAX.'ln  rolling  down  they  go  down  sidewise.  If  they 
go  downstream  they  hit  their  heel  after  they  go  over  the  pitch.  In 
going  down  sidewise  they  do  not  get  that  drop. 

Mr.  Van  Kennen.  In  other  words,  the  width  of  the  boat  is  not  as 
gi-eat  as  the  length,  and.  consequent!}^,  you  get  over  it  without  hitting. 

Capt.  Mallan.  Exactly. 
^  Mr.  MiGXAULT.  Does  that  strain  the  towline  ? 

Capt.  Mallax.  Yes.  We  drop  over  the  pitch,  we  get  in  slack  water 
and  we  naturally  slacken  our  line. 

.  Mr.  Van  Kennen.  But  it  has  that  effect  of  slackening  your  line? 
Capt.  Mallax.  Always. 

Mr.  Van  Ken x ex.  What  is  the  effect  when  you  come  out  of  that? 

Capt.  Mallax.  We  have  to  watch  our  tug  carefully  so  she  does 
not  jump  on  them  and  break  them.  Sometimes  we  can  get  our 
cushion. 

Mr.  Vax  Kexxex.  What  do  you  mean  by  that? 

Capt.  Mallax.  To  check  the  tug  down  so  she  will  not  pick  up  the 
slack  too  quickh\ 

Mr.  Vax  Kexxex.  Starting  from  that  point  and  navigating  down 
with  your  tow,  when  you  get  farther  down  toAvard  what  you  call 
Millpitch  Point,  how  do  you  operate  your  tow? 

Capt.  ]\Iallax.  We  fight  the  towpath  all  the  way  down.  We  do 
that  in  order  to  keep  from  going  in  between  Canada  Island  and  the 
foot  of  Ogden  Island. 

Mr.  Vax  Kexxex.  How  do  you  operate  your  tug? 

Capt.  Mallax.  It  is  pretty  hard  to  explain  that.  With  the  tow 
going  down  there  we  operate  our  tug.  We  fight  the  bank  as  much 
AS  we  can  and  keep  our  tug  ahead  of  the  tow.  We  keep  up  to  the 
north  shore,  hold  our  tug  as  far  as  we  can  to  the  north  shore.  We 
have  to  keep  ahead  of  our  tow.  If  we  hold  up  too  much  the  tow 
might  turn  us  around.  It  is  hard  to  explain  that  unless  you  are  on 
the  boat. 

Mr.  Vax  Kexxex.  That  is  for  the  purpose  of  keeping  your  tow,  as 
I  understand  it,  away  from  the  cross  current  between  Canada  Island 
and  Ogden  Island? 

Capt.  Mallax.  Yes,  sir;  that  is  the  idea. 

Mr.  Powell.  That  is  you  work  over  to  the  Canadian  shore? 

Capt.  Mallan.  To  the  towpath;  yes,  sir. 

Mr.  Powell.  Then,  after  you  get  down  a  little  farther  toward 
Canada  Island  and  get  outside  of  the  influence  of  that  side  current, 
what  do  you  do  ? 

Mr.  Spratt.  Let  him  state  what  he  saw  there  about  side  current. 

Capt.  Mallax.  In  what  way? 

Mr.  Vax  Kennex.  Well,  what  effect  does  that  side  current  have  on 
your  tow  ? 

Capt.  Mallan.  It  draws  it  right  in  there  all  the  time.  If  any- 
thing happens  we  would  naturally  go  right  in  there.  If  we  get  a 
northeast  wind  we  have  a  lot  of  bother.  One  time  I  was  afraid  my 
barges  were  going  to  hit  Canada  Island. 

Mr.  Van  Ivennen.  Have  you  had  the  experience  of  actually  hitting 
them? 
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Capt.  Mallan.  No;  I  never  did. 
Mr.  Van  Kennen.  But  you  came  close  to  it  ? 
Gapt.  Mallan.  Very  close  to  it,  yes. 
Mr.  Van  Kennen.  What  experience  have  you  had? 
Capt.  Mallan.  I  have  been  close  enough  to  make  it  very  uncom- 
fortable there. 

Mr.  Van  Kennen.  What  do  you  know  of  the  difficulties  from  one 
cause  or  another  where  the  boats  have  been  wrecked  on  that  shoal  ? 

Capt.  Mallan.  I  worked  there  10  days  on  the  Quebec  and  the 
Burma  when  they  were  in  there. 

Mr.  Van  Kennen.  About  when  was  that? 

Capt.  Mallan.  I  guess  it  would  be  three  or  four  years  ago.  I 
worked  there  all  the  time  they  were  in  there  and  took  them  out. 
Mr.  Van  Kennen.  What  other  experience  have  you  had? 
Capt.  Mallan.  I  have  seen  other  boats  in  there. 
Mr.  Van  Kennen.  How  many  boats? 

Capt.  Mallan.  The  EsteJla  Reed^  for  one.  I  am  not  going  to  say 
what  the  names  of  those  boats  were. 

Mr.  Van  Kennen.  How  many  were  there? 
Capt.  Mallan.  Two. 

Mr.  Van  Kennen.  Were  there  any  other^  that  you  remember? 
Capt.  Mallan.  There  was  a  vessel  at  that  time,  too. 
Mr.  Van  Kennen.  Do  you  remember  the  name  of  the  vessel? 
Capt.  Mallan.  I  do  not  know  her  name. 
Mr.  Van  Kennen.  Was  she  a  full-sized  freighter? 
Capt.  Mallan.  No,  she  was  a  schooner.   She  carried  about  600  tons 
of  coal. 

Mr.  Van  Kennen.  Do  you  remember  any  others? 
Capt.  Mallan.  I  remember  the  barge  Jet.   She  went  in  there. 
Mr.  Van  Kennen.  Are  there  any  others  that  you  remember  ? 
Capt.  Mallan.  That  is  about  all,  I  think. 

Mr.  Van  Kennen.  In  any  stretch  of  the  river  from  Ogdensburg, 
or  I  will  say  from  Iriquois,  down  through  the  Gooseneck  Island  have 
you  ever  known  of  any  stretch  where  there  has  been  so  many  calami- 
ties like  that  ? 

Mr.  King.  That  is  a  leading  question  ? 

Capt.  Mallan.  I  never  did.  I  have  more  dread  of  Canada  Island 
than  any  other  place  in  the  river,  and  any  pilot  will  say  the  same. 

Mr.  Van  Kennen.  Can  you  compare  the  strength  of  the  current  be- 
tween Canada  Island  and  Ogden  Island  and  Canada  Island  and  the 
main  shore? 

Capt.  Mallan.  No  ;  I  can  not. 

Mr.  Van  Kennen.  What  would  you  say  about  them? 

Capt.  Mallan.  I  do  not  think  there  is  very  much  difference  in  the 
current  dragging  through  here  [indicating  on  the  map]  that  there 
is  in  the  main  channel. 

Mr.  Van  Kennen.  You  said  that  you  had  a  dread  of  Canada 
Island.   Explain  what  you  mean  by  that. 

Capt.  Mallan.  I  mean  the  draft  going  between  the  foot  of  Ogden 
Island  and  Canada  Island.  While  we  are  going  down  the  river  with 
a  tow  we  have  to  fight  the  towpath  all  the  way  down  in  order  to  keep 
from  hitting  Canada  Island  by  the  suction  in  here  [indicating]. 
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Mr.  Van  Ken n en.  Have  you  ever  had  any  experience  upstream 
there  ( 

Capt.  Mallan.  Yes,  sir. 

Mr.  Van  Kennen.  Aside  from  the  light-draft  passenger  vessels, 
is  there  any  upstream  traffic  that  you  know  anything  about? 

Capt.  Mallan.  Xo,  sir;  there  is  nothing  going  up  through  there 
only  the  passenger  or  excursion  boats  that  I  know  of  at  the  present 
time. 

Mr.  Van  Kennen.  Do  you  have  to  maneuver  your  summer  vessels 
the  same  way  to  a  degree  in  order  to  avoid  that  passage? 
Capt.  Mallan.  A  lone  boat? 
Mr.  Van  Kennen.  Yes. 

Capt.  ^Iallan.  Xo  ;  I  never  bother  with  Canada  Island  with  a  lone 

'.JOiXt. 

Mr.  Van  Kennen.  As  a  tug  man  of  experience  in  that  section,  I 
would  like  to  ask  you  your  opinion  with  respect  to  the  benefit,  or 
otherwise,  of  navigation  by  the  construction  of  that  embankment  be- 
tween Ogden  Island  and  Canada  Island. 

Capt.  Mallan.  I  think  it  would  make  it  better. 

Mr.  Van  Kennen.  Just  tell  me  briefly  why  you  think  it  would  be 
1  etter. 

Capt.  Mallan.  It  would  make  it  better  by  stopping  that  side 
.11  aft  and  making  it  a  straighter  current  down  there.  That  is  why 
I  think  it  would  be  better. 

Mr.  Van  Ivennen.  That  you  speak  of  particularly  with  reference 
lu  tugboats? 

Capt.  Mallan.  Yes,  sir. 

Mr.  Keefer.  Capt.  Mallan,  you  spoke  of  the  graveyard  or  that 
id  place  between  Ogden  Island  and  Canada  Island.    It  is  ver^^ 
-irable  to  get  rid  of  that,  is  it  not? 
Capt.  Mallan.  Yes,  sir. 

Mr.  Keefer.  Quite  apart  from  this  application,  you  think  it  would 
good  business  to  have  a  protecting  dam  there,  do  you  not? 
Capt.  Mallan.  I  do,  sir. 

Mr.  Keefer.  And  if  it  is  in  Canadian  territor}^  and  it  is  an  im- 
(jveiiient  to  navigation.  I  suppose  you  would  sa}^  the  Canadian 
>  luvermnent  ought  to  build  it? 
Capt.  Mallan.  Yes,  sir. 

Mr.  Keefer.  It  has  nothing  to  do  with  a  power  scheme? 
Capt.  ]Mallan.  Xo.  sir. 

Mr.  Keefer.  We  huve  had  considerable  testimony  as  regards  the 
benefit  to  navigation  of  this  connecting  dam  between  Canada  Island 
and  Ogden  Island.  I  do  not  think  anybody  is  differing  about  that. 
It  is:  a  question  of  how  much  benefit  there  is. 

Mr.  Magrath.  Did  you  say  that  no  one  was  objecting  to  it? 

Mr.  Keefer.  I  have  not  heard  anyone  objecting  to  that. 

Mr.  King.  You  probably  did  not  hear  my  cross-examination. 

Mr.  Keefer.  Probably  not.  We  have  had  a  great  deal  of  testi- 
mony about  the  question  of  diverting  a  certain  amount  of  water. 
Capt.  Mallan.  wliat  would  you  say  would  be  the  effect  of  taking 
more  water  out  of  the  channel  above  Ogden  Island  and  diverting  it 
down  the  Little  River? 

Capt.  Mallan.  I  am  not  an  engineer. 
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Mr.  Keefer.  No,  but  you  are  a  navigator.  You  are  here  to  tell 
us  all  about  the  benefit  of  that  connection  between  Ogden  Island  and 
Canada  Island.  I  would  like  to  ask  you  to  tell  me  what  would  be 
the  effect  of  taking  more  water  out  of  that  stream,  the  north  channel. 

Capt.  Mallan.  Above? 

Mr.  Keefer.  Yes;  taking  it  out  of  here  [indicating]  from  the 
Little  Kiver? 

Capt.  Mallan.  Well,  I  am  not  an  engineer.    I  do  not  knew 
whether  that  would  have  any  effect  or  not. 
Mr.  Keefer.  Well,  you  have  navigated  there? 
Capt.  Mallan.  I  have;  yes,  sir. 

Mr.  Keefer.  You  have  seen  tows  come  down  there  frequently? 
Capt.  Mallan.  I  have  brought  them  down. 

Mr.  Keefer.  You  never  took  a  tow  down  the  Morrisburg  Canal, 
did  you? 

Capt.  Mallan.  Yes,  sir;  I  was  the  first  man  that  ever  dropped  a, 
barge  in  the  Morrisburg  Canal  of  14  feet.  I  had  to  take  her  in  the 
canal. 

Mr.  Keefer.  How  did  you  do  it  ?  Di4  you  have  a  tug  to  help  you  ? 
Capt.  Mallan.  Just  with  my  tug  alone. 

Mr.  Keefer.  It  is  not  the  customary  procedure,  is  it?  They  want 
to  run  the  rapids  if  they  can  ? 

Capt.  Mallan.  If  the  water  is  high  enough. 

Mr.  Keefer.  If  not,  they  generally  lighter  at  Kingston? 

Capt.  Mallan.  We  did  not ;  some  do.  I  worked  for  the  M.  T.  Co., 
and  they  loaded  a  barge  to  14  feet,  and  if  there  was  not  water  in  the 
rapids  I  went  down  the  Morrisburg  Canal. 

Mr.  Keefer.  Why  did  you  come  to  that  conclusion  ? 

Capt.  Mallan.  I  have  peculiar  marks  of  my  own  on  the  river. 

Mr.  Keefer.  Those  would  be  your  gauges? 

Capt.  Mallan.  They  would  be  my  gauges ;  yes,  sir. 

Mr.  Keefer.  So,  if  you  had  your  gauges  correlated  to  the  other 
gauges  you  could  tell  us  exactly  what  the  level  at  the  sill  would  be? 

Capt.  Mallan.  At  Iriquois  Point  I  have  certain  marks  which  I 
know  myself. 

Mr.  Keefer.  So  when  you  see  the  water  is  down  below  those  marks 
you  know  you  can  not  run  the  rapids  ? 

Capt.  Mallan.  Yes;  and  I  go  down  through  the  head  of  Morris- 
burg Canal.   I  have  rounded  my  barges  in  there  one  at  a  time. 

Mr.  Keefer.  The  previous  witness  has  told  us  that  it  is  very  diffi- 
cult to  take  barges  into  that  canal. 

Capt.  Mallan.  Yes;  it  is  a  pretty  difficult  proposition.  You  do 
not  want  to  make  any  mistakes,  sir. 

Mr.  Keefer.  Do  you  know  of  any  other  captains  that  do  it? 

Capt.  Mallan.  Yes;  I  think  there  have  been  others.  There  have 
been  many  captains  taking  boats  in. 

I  have  taken  them  in  and  when  the  water  was  not  high  enough  in 
the  Rapide  Plat  for  me  I  went  through  the  canal. 

Mr.  Keefer.  You  can  not  give  me  any  idea  of  what  the  relation 
of  your  marks  are  to  the  gauges  there  ? 

Capt.  Mallan.  No,  sir;  I  can  not. 

Mr.  Keefer.  You  can  not  tell  me  how  much  water  you  must  have 
on  the  sill? 
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Capt.  Mallan.  Yes;  I  go  by  the  tide  gauges  at  the  lift  lock. 
n  ^tr.  Keefer.  Mr.  Lea  has  told  us  that  it  was  16.1  feet.  . 
Capt.  Mallax.  I  would  say  around  there. 

Mr.  Keefer.  If  you  have  that  you  can  go  down  the  E-apide  Plat; 
if  you  have  not,  you  can  not  go  down? 

Capt,  Mallan.  We  can  not  with  a  boat  of  14-foot  draft. 

Mr.  Keefer.  Therefore,  would  it  be  advisable  to  keep  the  water 
up  at  16  at  the  sill  ? 
•  Capt.  Mallan.  Yes. 

Mr.  Keefer.  Anything  that  would  be  contrary  to  that  would  be 
difficult  to  the  navigation  of  the  Rapide  Plat? 

Capt.  Mallan.  Yes,  sir. 

Mr.  Keefer.  You  are  not  going  to  tell  us  what  the  effect  of  that 
dam  is,  so  far  as  backwater  is  concerned,  like  the  previous  witness 
did? 

Capt.  Mallax.  At  the  head  of  Morrisburg? 
Mr.  Keefer.  Xo  :  at  the  head  of  the  Rapide  Plat. 
Capt.  Mallan.  Between  Canada  Island  and  Ogden  Island? 
Mr.  Keefer.  Yes;  how  far  it  will  carrj^  the  backwater.    I  think 
that  would  be  better  left  to  the  engineering  testimony. 
Capt.  Mallan.  Yes;  I  think  so.    It  would  raise  it  some. 
Mr.  Keefer.  How  far  up  would  it  carry  it? 
Capt.  ^Lallan.  I  can  not  tell.  . 
Mr.  Keefer.  Would  it  carry  it  up  to  the  cellar  ? 
Capt.  Mallan.  I  think  it  would. 

Mr.  IvEEFER.  Is  there  any  particular  depth  in  this  cellar  that 
they  speak  of? 

Capt.  ISIallan.  Yes;  there  is.  It  is  according  to  the  gauge  at 
the  lift  lock.  We  go  by  that.  If  we  get  16  feet  and  1  or  2  inches 
at  the  lift  lock  we  can  go  down  the  rapids. 

Mr.  Keefer.  What  is  the  difference  in  level  of  the  water  at  the 
'P  of  the  so-called  cellar  and  the  rise  downstream?  Is  it  from 
ven  to  nine-tenths  of  a  foot,  as  you  heard  the  previous  witness  say? 
Capt.  Mallan.  I  do  not  know. 

Mr.  Gardner.  Captain,  what  is  the  reason  for  the  difficult}^  in 
entering  the  Morrisburg  Canal? 

Capt.  Mallan.  Well,  there  are  different  reasons.  We  have  got  to 
round  to  up  at  the  head  and  drop  down  stern  first. 

^Ir.  King.  The  commissioner  is  asking  you  why  that  is  so. 

Mr.  Gardner.  Yes:  why  do  you  do  it? 

Capt.  Mallan.  There  is  not  enough  water  in  the  Rapide  Plat 
for  us. 

Mr.  Gardner.  You  have  the  honor,  as  I  understand  it,  of  being  the 
uiily  one  that  has  taken  a  tow  of  barges  into  the  Morrisburg  Canal? 
Capt.  Mallan.  I  was  the  first  one,  sir;  yes. 

Mr.  Gardner.  What  I  wanted  to  know  was  what  is  the  reason  of 
its  being  so  difficult  to  get  into  that  canal? 

Capt.  Mallan.  We  can  not  go  head  down ;  we  have  not  the  distance 
from  tlie  end  of  the  pier  to  stop  our  barge.  We  can  not  get  her 
stopped  in  time,  so  we  round  her  head  to  and  stop  her  so  she  does  not 
go  in  with  the  current. 

Mr.  Gardner.  In  the  event  of  that  current  being  slowed  up  by  the 
construction  of  a  wier  down  there,  if  it  would  have  that  effect,  would 
that  improve  the  condition  in  entering  the  canal? 
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Capt.  Mallan.  We  would  not  have  to  go  in  the  canal.  1  think  it 
would  help  us  to  raise  the  water  in  the  Rapide  Plat  so  we  would 
not  have  t  swing  in  there  when  the  water  is  low. 

Mr.  Gardner.  What  would  be  the  effect  if  you  did  swing  in? 

Capt.  Mallan.  I  do  not  quite  understand  you. 

Mr.  Gardner.  The  proposition  here  is  to  put  in  a  fill  in  a  portion  of 
the  river. 

CaDt.  Mallan.  Of  course,  I  do  not  know  anything  about  that. 

Mr.  Gardner.  As  a  practical  man,  I  wanted  to  know  if  you  thought 
any  obstruction  that  is  placed  there  would  have  a  tendency  to  slow 
up  the  current,  would  make  it  easier  to  enter  the  canal  than  at  the 
present  time. 

Capt.  Mallan.  If  you  slow  up  the  current  it  would.  Of  course, 
that  I  do  not  know  about.    I  am  not  a  civil  engineer. 

Mr.  Powell.  Is  that  depth  of  water  between  Ogden  Island  and  the 
Canadian  shore  equal  to  the  ordinary  or  average  depth  of  the  river? 

Capt.  Mallan.  I  guess  it  is.  It  is  -quite  deep  there.  I  do  not 
know  what  depth  it  is. 

Mr.  Powell.  You  have  never  had  occasion  to  take  soundings  ? 

Capt.  Mallan.  No. 

Mr.  Powell.  It  is  narrower  than  at  any  other  place  until  you  get 
up  to  the  departure  from  the  main  stream  of  the  south  channel  ? 
Capt.  Mallan.  Yes. 
Mr.  Powell.  Is  it  much  narrower? 
Capt.  Mallan.  Not  much. 

Mr.  Van  Kennen.  Captain,  do  you  remember  when  they  recon- 
structed the  canal  to  make  it  down  to  its  so-called  depth  of  14  feet  ? 

Capt.  Mallan.  No,  sir;  I  do  not  know  and  I  worked  on  it  all  the 
time  they  were  doing  it. 

Mr.  Spratt.  About  how  many  years  ago  was  that  ? 

Capt.  Mallan.  I  have  forgotten. 

Mr.  Van  Kennen.  Give  us  the  best  of  your  judgment. 
Capt.  MALiiAN.  It  would  be  20  years  or  more. 

Mr.  Van  Kennen.  Prior  to  that  time  do  you  remember  the  depth? 
Capt.  Mallan.  In  the  old  canal? 
Mr.  Van  Kennen.  Yes. 

Capt.  Mallan.  At  that  time  I  have  seen  them  when  we  could  not 
get  over  the  sill  at  9  feet.  We  used  to  have  to  get  way  back  and  get 
a  run  to  get  over  the  sill.  Many  times  the  tug  would  have  to  go 
outside  and  let  the  tow  go  through  by  herself. 

Mr.  Van  Kennen.  Your  recollection  is  that  it  was  something  like 
20  years  ago  that  there  was  a  change  of  depth  made  there  to  its 
present  depth? 

Capt.  Mallan.  Yes,  sir. 

Mr.  King.  The  three  critical  points  that  we  talk  of  are  the  head 
of  the  Morrisburg  Canal,  the  Pitch,  so-called,  and  Canada  Island. 
Is  that  youf  idea,  captain  ? 

Capt.  Mallan.  I  am  here  to  figure  on  the  dam.  Of  course,  any- 
thing outside  of  that  I  do  not  know  anything  about. 

Mr.  King.  What  do  you  mean  by  that;  that  the  dam  is  the  only 
thing  you  have  been  coached  on  ? 

Capt.  Mallan.  No. 

Mr.  Van  Kennen.  I  object  to  that. 
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Mr.  King.  Do  you  object  to  my  asking  questions  about  that? 

Capt.  Mallan.  I  do  not  know  anything  about  it.  I  am  not  here 
to  answer  anything  I  do  not  know  about. 

Mr.  King.  Will  you  allow  me  to  ask  you  a  question  or  two  about 
the  rapids,  in  a  friendly  spirit? 

Capt.  Mallan.  Yes. 

Mr.  King.  Do  you  agree  with  the  previous  witness,  Capt.  Daly, 
-  to  the  nietliod  taken  in  entering  the  head  of  the  Morrisburg  Canal 
Nvith  a  freighter? 
Capt.  Mallan.  In  what  way? 

Mr.  King.  As  to  having  to  round  to  upstream,  or  run  your  nose  on 
the  bank,  or  come  around  some  way  so  as  to  come  stern  down? 
Capt.  Mallan.  Yes. 

Mr.  King.  And  you  think  very  few  others  have  taken  a  tow  into 
the  head  of  the  Morrisburg  Canal? 

Capt.  Mall.\n.  I  do  not  think  there  are  very  few  others  but  I 
think  I  was  the  first  one  to  tow  in  there  for  the  M.  T.  Co. 

Mr.  King.  And  you  do  not  make  a  practice  of  it?  You  have  a 
strong  preference  for  going  outside? 

Capt.  Mallan.  Yes,  sir. 

Mr.  King.  In  going  down  outside  perhaps  your  greatest  difficulty 
with  the  tow  is  at  the  Pitch? 
Capt.  Mallan.  The  Millpitch  ? 

Mr.  King.  No  ;  not  the  Millpitch :  the  Pitch  over  the  Hog's  Back, 
what  you  call  the  cellar. 
Capt.  Mallax.  Yes. 

Mr.  King.  That  is  what  you  dislike  most,  is  it  not? 
Capt.  Mallan.  Yes. 

Mr.  King.  Your  barges  tend  to  swing  on  their  line  one  side  or  the 
'her.  probably  to  the  north? 
Capt.  Mallax.  It  is  not  so  much  about  their  swinging  on  their 
Jines.    In  high  water  we  never  take  any  consideration  of  that. 

Mr.  King.  If  it  is  reasonably  low  there  is  a  chance  of  their  striking 
iiewhere? 

Capt.  Mallan.  Yes. 

Mr.  King.  And  you  are  never  sure  where  they  are  going  to  strike? 

Capt.  ^L\LLAN.  Yes;  in  the  swell.  As  a  rule,  they  do  not  hit  any- 
wliere  except  right  there. 

Mr.  King.  Do  you  know  whether  it  is  on  the  edge  of  the  Hog's 
i'^ack,  or  what  it  is? 

Capt.  Mallan.  Xo:  I  do  not  know  what  is  there. 

Mr.  King.  You  do  not  know  whether  there  are  bowlders  there? 

Capt.  Mallan.  No. 

Mr.  King.  But  you  have  had  a  great  number  of  cases  of  their 
Tting? 

Capt.  Mallax.  Yes. 

Mr.  King.  And  those  are  things  you  could  not  avoid? 
Capt.  Mallan.  No;  we  could  not  avoid  them. 
Mr.  King.  It  is  one  of  the  difficulties  of  the  point? 
Capt.  Mallan.  Yes. 

Mr.  King.  And  you  expect  the  embankment  between  Canada  Island 
d  Ogden  Island  to  get  over  that  trouble  because  of  its  backwater 
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Capt.  Mallan.  Yes,  sir. 

Mr.  King.  And  in  forming  that  conclusion  you  took  no  account 
of  the  30,0'00  cubic  feet  drawn  into  the  Little  Eiver  ? 
Capt.  Mallan.  No. 

Mr.  King.  That  would  not  make  any  difference  ? 
Capt.  Mallan.  No. 

Mr.  King.  Have  you  known  a  boat  to  go  on  the  shoal  between 
Canada  Island  and  Ogden  Island? 
Capt.  Mallan.  Yes,  sir. 

Mr.  King.  Through  any  other  reason  than  some  disarrangement 
of  her  motive  or  steering  gear  or  a  broken  towline? 

Capt.  Mallan.  To  an  accident?  No;  I  do  not  know  of  any  other 
reason  for  a  boat  going  in  except  that  of  accident. 

Mr.  King.  An  accident  to  either  the  power  or  the  steering  of  the 
tug  or  the  breaking  of  a  line  ? 

Capt.  Mallan.  Certainly. 

Mr.  King.  The  side  draft  has  never  been  sufficient  to  draw  a  boat 
in  against  the  power  of  her  gear  ? 
Capt.  Mallan.  With  a  barge  it  has. 

Mr.  King.  Have  you  seen  a  barge  go  on  there  without  an  accident 
or  where  the  line  has  not  been  broken  ? 

Capt.  Mallan.  No;  but  I  have  known  them  to  touch  Canada 
Island. 

Mr.  King.  I  suppose  if  a  pilot  did  not  hold  up  enough  to  the  north 
he  woud  hit  there  ? 

Capt.  Mallan.  If  the  wind  is  blowing  to  the  north  pretty  heavily 
it  is  difficult. 

Mr.  King.  And  if  in  fighting  the  bank  he  did  not  keep  up  far 
enough  he  would  touch? 

Capt.  Mallan.  Yes.  Sometimes  you  are  loaded  so  heavy  you  can 
not  hold  far  enough.  I  went  down  there  with  four  barges.  I  have 
taken  two  and  I  have  taken  three  down. 

Mr.  King.  I  suppose  three  is  a  fair  load,  is  it  not  ? 

Capt.  Mallan.  Yes. 

Mr.  King.  And  on  a  short'  line  ? 

Capt.  Mallan.  It  is  an  ordinary  line. 

Mr.  King.  And  with  your  nose  well  up  toward  the  bank  your 
barges  would  not  be  close  to  Canada  Island  ? 
Capt.  Mallan.  Yes. 

Mr.  King.  Is  that  a  half-mile  course  there  ? 
Capt.  Mallan.  I  guess  it  would  be. 

Mr.  King.  Have  you  seen  any  boats  ashore  or  on  the  bottom  at  the 
foot  of  Lake  St.  Louis  in  what  they  call  the  dredged  cut  ? 
Capt.  Mallan.  Yes,  sir. 

Mr.  King.  Quite  a  lot  of  them?    There  is  a  fairly  narrow  cut 
there  with  some  cross  current? 
Capt.  Mallan.  Yes,  sir. 

Mr.  King.  You  would  not  like  to  call  that  the  graveyard  of  the  St. 
Lawrence,  would  you? 

Capt.  Mallan.  No.  They  have  more  sea  room  in  there. 
Mr.  King.  In  the  actual  channel  ? 
Capt.  Mallan.  Yes. 
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Mr.  King.  That  is  measured  in  feet  and  yards,  is  it  not,  the  actual 
channel  between  the  stakes? 
Capt.  Mallax.  Yes. 

Mr.  King.  There  is  no  half-mile  width  between  the  stakes  there? 
Capt.  Mallan.  Xo. 

Mr.  King.  And  every  year  are  there  not  some  boats  that  touch 
there  or  take  bottom? 

Capt.  Mallan.  Xot  if  they  are  in  the  channel. 
Mr.  King.  But  if  something  happens,  they  do? 
Capt.^lALLAN.  Certainly. 

Mr.  King.  Is  it  not  a  fact  that  below  Farrans  Point  boats  go 
down  sidewise? 

Capt.  Mallan.  Xot  that  I  know  of.  It  is  a  funny  proposition  to 
think  of  that  because  we  have  to  do  down  there  according  to  the  way 
the  current  is  working. 

Mr.  King.  If  it  is  not  working  the  way  you  like,  how  do  you  go 
down  I 

Capt.  Mallan.  Any  way  we  can  get  down. 
Mr.  King.  Stern  first? 

Capt.  Mallan.  Yes.  Sometimes  we  can  drift  down.  At  other 
times  it  is  a  hard  proposition. 

Mr.  King.  And  it  takes  a  great  deal  of  experience  for  a  pilot  to 
get  over  them  all  ? 

Capt.  Mallan.  Considerable  experience. 

Mr.  King.  You  have  had  some  experience  in  the  stretch  through 
the  Rapide  Plat? 

Capt.  Mallan.  Yes,  sir. 
Mr.  King.  With  tugs? 
Capt.  Mallan.  Yes,  sir. 

Mr.  King.  How  many  tugs  have  you  taken  up  there? 
Capt.  ^Iallan.  I  have  taken  up  the  Maty;  that  is  about  all. 
^Ir.  King.  That  is  the  boat  you  w^ere  running  for  the  M.  T.  Co.? 
Capt.  Mallan.  Yes,  sir. 

Mr.  King.  If  the  canal  were  closed  it  would  facilitate  getting  up 
outside  ? 

Capt.  Mallan.  Yes. 

Mr.  King.  And  it  is  not  a  very  difficult  thing  for  the  tug  to  go  up 
outside  ? 

Capt.  Mallan.  Yes:  at  the  Millpitch  it  is.  It  is  not  at  any  other 
place. 

Mr.  King.  Tliis  is  the  first  time  you  have  mentioned  the  Millpitch. 
Wliere  is  that? 

.  Cd\)t.  Mallan.  The  Millpitch  is  on  the  tow-path  side. 

Mr.  King.  Is  it  not  a  fact  that  you  go  upstream  as  much  as  pos- 
aible  in  the  eddy  or  slack  water  rather  than  in  the  main  current  of 
the  stream^ 

Capt.  Mallan.  Certainly.  If  we  can  not  get  slack  water  w^e  go 
out  in  the  current. 

Mr.  King.  But  w^here  you  can  do  so  you  cross  the  main  stream  and 
get  into  the  slack  water? 

Capt.  Mallan.  Certainly. 

Mr.  King.  Do  you  think  you  could  take  any  of  your  tugs  up  the 
whole  way,  stemming  the  current? 
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'  Capt.  Mallan.  We  could  from  Morrisburg  Lock  up  to  what  we 
call  the  "  swells,"  but  we  could  not  go  up  any  farther. 

Mr.  King.  You  could  not  go  up  the  Rapide  Plat  at  Crapser's 
Dock? 

Capt.  Mallan.  No. 

Mr.  King.  Have  you  had  any  experience  yourself  of  taking  the 
eddy  or  slack  water  on  the  south  side  and  then  holding  over  through 
the  Boilers  in  an  effort  to  get  the  eddy  on  the  north  side,  and  failing 
to  make  it  and  having  to  do  it  over  again  ? 

Capt.  Mallan.  Where? 

Mr.  King.  In  the  rapids? 

Capt.  Mallan.  Yes. 

Mr.  King.  If  by  any  chance  your  currents  were  increased  or  your 
depths  were  decreased  your  difficulties  would  be  that  much  greater? 
Capt.  Mallan.  In  what  way  do  you  mean? 

Mr.  King.  Well,  I  should  not  sajf  that  much  greater;  I  should  say 
would  be  greater. 

Capt.  Mallan.  I  do  not  quite  understand  you. 
Mr.  King.  Well,  I  will  not  press  that. 

Mr.  Powell.  Capt.  Mallan,  I  understand  you  to  say  that  it  is  a 
pretty  difficult  job  to  go  down  with  a  tow,  especially  if  you  have 
two  or  three  barges.  In  the  first  place,  there  is  the  rapid  current ;  in 
the  second  place,  you  have  to  keep  a  good  headway,  and  that  makes 
you  cross  the  bottom  at  a  rapid  rate ;  and  then,  in  addition  to  that  the 
fact  that  you  have  your  barges  on  a  long  towing  hauser  causes  them 
to  sheer? 

Capt.  Mallan.  Yes,  sir. 

Mr.  Powell.  And  you  have  to  be  on  the  alert  all  the  time  ? 
Capt.  Mallan.  Yes,  sir. 

Mr.  Powell.  And  you  have  not  much  time  to  think  because  you 
have  to  get  to  your  point  instantly  ? 
Capt.  Mallan.  Yes,  sir. 

Mr.  Powell.  And  it  is  about  as  dangerous  an  operation  as  you 
have  in  shipping,  to  run  the  rapids  with  two  or  three  barges  ? 
Capt.  Mallan.  Yes,  sir;  it  is. 

(The  commission  thereupon  at  1  o'clock  p.  m.  took  a  recess  until 
2.30  p.  m.) 

Frank  N.  Cleaveland,  sworn,  following  the  recess. 

Mr.  Van  Kennen.  I  wish  to  introduce  in  evidence  a  grant  from 
the  State  of  New  York  to  Mr.  John  Taylor,  bearing  date  November 
15,  1787,  granting  to  Taylor  certain  properties  belonging  to  this 
company  at  this  time  on  the  shore  of  this  Waddington  power  plant. 

Mr.  MiGNAULT.  Does  that  grant  carry  water  rights  ? 

Mr.  Van  Kennen.  These  grants  carry  all  the  land  to  the  margin 
of  the  stream.  By  that  I  take  it  that  two  interpretations  might  be 
given.  The  ordinary  interpretation  on  a  nonnavigable  stream  would 
be  that  it  went  to  the  thread  of  the  stream. 

Mr.  MiGNAULT.  You  need  not  elaborate  the  point  now ;  it  is  a  mat- 
ter of  argument. 

(Deed  filed  as  Exhibit  A-36.) 

Mr.  Van  Kennen.  I  ask  leave  to  hold  this  exhibit  for  the  pur- 
pose of  getting  an  extra  certified  copy  which  I  was  not  able  to  get 
before  I  came  here. 
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I  also  introduce  another  grant  by  the  State  of  New  York  to  John 
Taylor,  bearing  date  the  same  day,  Xovember  15,  1787,  also  grant- 
ing a  tract  of  land  at  the  same  point.    (Deed  filed  as  Exhibit  A-37.) 

I  also  wish  to  introduce  in  evidence  a  further  grant  by  the  people 
of  the  State  of  Xew  York  to  John  Taylor,  bearing  the  same  date, 
orrantinof  another  separate  section  of  the  same  property.  (Deed 
tiled  as  Exhibit  A-3S.) 

I  wish  to  otl'er  in  evidence  a  further  grant  from  the  State  of 
Xew  York  to  Alexander  Macomb,  bearing  date  December  17,  1787, 
grantincr  a  certain  section  of  the  same  land  adjacent.  (Deed  filed 
as  Exhibit  A-39.) 

I  also  wish  to  introduce  in  evidence  a  grant  from  the  State  of 
Vew  York  to  eleremiah  Eensselaer,  bearing  date  May  5,  1788,  being 

irrant  of  another  parcel  of  land  of  the  so-called  water  power  prop- 
erty.   (Filed  as  Exhibit  A-40.) 

f  also  wish  to  introduce  a  deed  of  the  State  of  Xew  York  to  Daniel 
McCormick.  dated  August  6.  1814,  which  grants  to  McCormick 
Oirden  Island.    (Filed  as  Exhibit  A-ll.) 

I  also  in  connection  therewith  desire  to  introduce  a  map  showing 
le  subdivisions  of  the  townships  to  which  these  grants  relate,  in- 
cluding the  island.  It  is  a  copy  of  an  old  map.  (Filed  as  Exhibit 
A-i2.) 

I  will  ask  Mr.  Cleaveland  where  he  resides. 
Mr.  Cleavelaxd.  In  Canton,  X.  Y. 

Mr.  Van  Kenxen.  What  has  been  your  business  principally  dur- 
ing your  active  life? 

^fr.  Cleavelaxd.  Examining  titles. 

Mr.  Vax  Ivexxex.  Have  you  examined  the  titles  to  this  property 
in  the  deeds  to  the  Xew  York  &  Ontario  Power  Co.  ? 
Mr.  Cleavelaxd.  I  have. 

Mr.  Vax  Kexxex.  I  refer  now  particularly  to  the  Exhibit  Xo.  3, 
deed  from  Allison  to  the  Xew  York  &  Ontario  Power  Co.  In 
imection  with  the  abstract  of  title  of  that  property,  did  you  ex- 
iine  and  find  the  map  that  has  been  introduced  as  Exhibit  A-^2? 
Mr.  Clea^-elaxd.  I  found  the  original  map  that  was  filed  in  the 
inty  clerk's  office  by  the  surveyor  general  of  the  iState,  and  this 
ip  is  a  reproduction  from  that  one. 

Mr.  Vax  Kexxex.  And  has  it  been  made  accurately  by  you? 

Mr.  Cleavelaxd.  Yes. 

Mr.  Powell.  How  long  was  it  filed  there? 

Mr.  Cleavelaxd.  More  than  40  years;  I  knew  of  it  40  years  ago. 
Mr.  Migxault.  What  is  the  date  of  that  map  ? 
Mr.  CLEA^'ELAXD.  About  1787. 

Mr.  Vax  Kexxex.  Have  you  made  an  examination  of  the  title 
sufficient  to  show  whether  the  lands  granted  by  Exhibits  3G  to  41  in- 
clusive, together  with  the  Avater  rights,  and  the  acts  of  the  legisla- 
ture, have  come  down  to  the  Xew  York  &  Ontario  Power  Co.? 

Mr.  Cleavel,\xd.  So  much  of  them  as  are  included  in  this  deed. 
Of  course,  these  grants  contain  more  land  than  is  in  that  deed. 

Mr.  Vax  Kexnex.  But  the  parts  covered  by  the  deed.  Exhibit  3, 
have  conje  from  the  original  grantees,  together  with  the  water  rights 
connected  tlierewith  to  the  Xew  York  &  Ontario  Power  Co.,  as  cov- 
ered by  deed  Exhibit  Xo.  3. 
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Mr.  Cleaveland.  Yes. 

Mr.  Van  Kennen.  I  think,  Mr.  Cleaveland,  that  we  should  put 
on  the  record,  taking  these  grants,  the  various  lots  that  were  granted 
thereby;  can  you  do  that? 

Mr.  Cleaveland.  Yes. 

Mr.  Van  Kennen.  Now,  I  show  you  Exhibit  No.  A-36. 
Mr.  Powell.  You  have  no  abstract  of  title? 
Mr.  Van  Kennen.  No.  ^  . 

Mr.  Powell.  It  would  take  much  less  time  if  you  had. 
Mr.  Van  Kennen.  I  have  tried  to  get  it  complete,  but  it  is  very 
difficult. 

Mr.  Powell.  It  would  not  take  one-tenth  of  the  time  that  it  would 
take  this  way. 

Mr.  McLean.  May  I  ask  a  question  of  Mr.  Van  Kennen,  which  I 
think  is  pertinent  to  this  question  of  title.  Mr.  Van  Kennen,  by 
your  offer  of  these  grants  and  maps,  are  you  asserting  any  title  to 
the  water  rights  or  to  the  bed  of  the  Little  River  other  than  as  set 
out  in  your  pleadings  or  application  as  filed  ? 

Mr.  Van  Kennen.  I  think  probably  not.  However,  I  want  to  say 
in  connection  with  that  that  the  grant  of  the  legislature  in  1826,  by 
the  State  of  New  York,  granted  to  our  predecessors  in  title  all  that 
land  in  the  bed  of  the  stream  from  the  dam  down  to  the  navigable 
waters  of  that  stream. 

Mr.  McLean.  That  act,  of  course,  speaks  for  itself  and  we  can 
interpret  that  before  the  commission  later,  but  my  question  was 
directed  to  these  grants  that  you  are  speaking  of  now,  whether  or  not 
any  of  these  grants  asserted  any  additional  or  other  title  than  the 
title  given  by  the  statute  to  the  bed 'of  the  river,  or  to  any  water 
rights  in  the  Little  River. 

Mr.  Van  Kennen.  I  am  speaking  now  with  reference  to  the 
statute  of  1808. 

Mr.  McLean.  I  am  not  referring  to  the  statute.  I  am  only  re- 
ferring to  these  grants  that  you  offered  here  just  now. 

Mr.  Van  Kennen.  I  think,  perhaps,  there  is  a  legal  question  in- 
volved in  that  which  I  do  not  care  to  waive.  I  do  not  claim  any- 
thing more  than  is  given  by  the  original  grant,  plus  the  legislation. 

Mr.  MiGNAULT.  And  as  to  the  effect  of  the  grants  themselves,  do 
they  purport  to  convey  any  water  rights  to  the  grantees? 

Mr.  Van  Kennen.  No,  sir;  they  do  not;  they  speak  for  them- 
selves upon  that  point.  As  far  as  the  nature  of  the  grant  is  con- 
cerned, if  they  have  acquired  any  water  rights  by  virtue  of  the  grant, 
it  must  have  been  from  the  grant  itself,  which  is  a  legal  question. 

Mr.  MiGNAiiLT.  But  no  water  rights  are  covered  by  the  grant. 

Mr.  Van  Kennen.  Except  as  a  matter  of  law,  as  t  take  it.  Pos- 
sibly the  first  grant  to  Mr.  Taylor,  that  I  have  referred  to,  gave  a 
grant  to  lot  14  on  the  St.  Lawrence  River. 

Mr.  McLean.  I  may  say  here  that  in  filing  the  answer  on  behalf 
of  the  State  of  New  York,  we  did  not  raise  any  question  or  intend 
to  raise  any  question  with  respect  to  the  title  of  this  applicant  to  the 
upland.  The  only  question  we  did  raise  was  a  question  of  their 
title  to  the  water  rights  of  the  Little  River  and  the  bed  of  the 
stream  there.  I  might  simplify  matters,  Mr.  Van  Kennen,  by  saying 
that  we  do  not  raise  any  question  with  regard  to  your  title  to  the 
upland. 
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Mr.  Van  Kennex.  That  is  all  ri^ht;  I  thorouofhiy  understand 
you.  But  at  the  same  time  we  are  putting  these  in  for  the  purpose 
of  giving  us  such  rights  as  a  riparian  owner  would  have  in  this 
stieam.  whatever  they  may  be  under  the  law. 

Mr.  McLean.  I  do  not  want  you  to  feel  that  we  are  placing  on  you 
the  burden  of  encumbering  the  record  with  all  these  deeds. 

Mr.  MiGNAULT.  This  map  shows  the  township  in  which  Wadding- 
ton  is  situated  I 

Mr.  Van  Kennex.  Yes. 

Mr.  MiGXAULT.  And  the  lots  run  pretty  consecutivel}^  from  No.  1 
to  Xo.  95  I 

Mr.  Vax  Kexxex.  Yes;  and  these  grants  we  are  speaking  about 
cover  the  whole  section. 

Now.  Mr.  Cleaveland,  Exliibit  A-36  grants  lot  14. 

Mr.  Cleavelaxd,  Yes:  that  is  11  on  the  river. 

Mr.  Vax  Kexxex.  What  is  Exhibit  A-37? 

Mr.  Cleavelaxd.  Lot  15. 

Mr.  Vax  Kexxex.  What  is  Exhibit  A-38? 

Mr.  Cleavelaxd.  Lot  16. 

Mr.  Vax  Kexxex.  What  is  Exhibit  A-39? 

^Ir.  Cleavelaxd.  Lot  7. 

Mr.  Vax  Kexxex.  What  is  Exhibit  A-40? 

Mr.  Cleavelaxd.  Lots  No.  1  to  6,  inclusive. 

Mr.  Vax  Kexxex.  What  is  Exhibit  A-41? 

Mr.  Cleavelaxd.  That  is  the  island. 

Mr.  MiGXAULT.  Have  you  nothing  for  lot  No.  17? 

Mr.  Cleavelaxd.  Exhibit  No.  38  covers  lots  16  and  17. 

yir.  ^IiGXAULT.  That  gives  3^ou  the  whole  river  front  from  lot  1 
0  lot  14,  inclusive? 

Mr.  Vax  Kexxex.  Yes;  it  takes  all  the  river  front  abreast  of  tlie 

.rh  shore  opposite  the  island,  and  considerably  above. 

Mr.  MiGXAULT.  What  is  the  size  of  these  lots? 

Mr.  Clea\'elaxd.  Five  hundred  acres. 

Mr.  Po'\\t:ll.  AVhat  about  that  limitation  of  time  in  the  statute  ? 
Mr.  Vax  Kexxex.  That  is  a  question  of  law;  Ave  hold  one  view 
I  they  may  take  another. 

Mr.  MiGXAULT.  Mr.  Van  Kennen,  have  you  nothing  to  sliow  how 
ii^^se  titles  came  down  from  the  original  grantees  to  your  company? 
Mr.  Vax  Kexxex.  Not  in  the  form  of  an  abstract.    Mr.  Cleave- 
md  has  made  and  I  thouglit  we  would  be  able  to  get  an  abstract 
m  the  trustee  under  the  mortgage,  but  at  the  last  moment  they 
ised  me  they  had  none,  and  therefore,  I  brought  Mr.  Cleaveland 
r  here  to  make  this  abstract  and  to  follow  this  down,  and  he 

has  testified  that  it  has  fallen  into  our  ownership. 
Mr.  MiGXAULT.  That  is  the  only  way  in  which  you  purpose  to 
(' e  the  title  down  from  the  original  grantees  to  your  company? 
Nfr.  Vax  Kexxex.  I  am  doing  that  by  this  witness, 
^fr.  MiGXAULT.  Of  course,  you  appreciate  that  there  is  a  better 
.  of  tracing  the  title. 
Mr.  Vax  Kennen.  I  understand  that  if  strict  rules  were  applied 
would  have  to  have  the  abstract  title  from  the  beginning  down 
'  he  present  time. 
Mr.  Spratt.  It  would  cost  $1,500  to  do  that. 
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Mr.  MiGNATiLi^.  Have  there  been  many  transfers  or  mutations  of 
title? 

Mr.  Cleaveland.  Yes,  there  have  been  a  great  many;  more 
than  200. 

Mr.  MiGNAULT.  Is  that  200  in  the  aggregate  or  to  each  of  these 
lots? 

Mr.  Cleaveland.  Altogether  there  were  more  than  200  transfers 
of  title. 

Mr.  Powell.  They  all  appear  by  the  records. 
Mr.  Cleaveland.  Yes,  I  examined  this  title  for  the  purchasers. 
Mr.  Van  Kennen.  Mr.  Cleaveland,  you  have  examined  all  of 
these  grants  that  have  been  offered  here? 
Mr.  Cleaveland.  Yes. 

Mr.  Van  Kennen.  Are  you  personally  familiar  with  their  terms? 
Mr.  Cleaveland.  Yes. 

Mr.  Van  Kennen.  Do  any  of  them  purport  to  grant  any  part 
of  the  bed  of  the  Little  Eiver? 
Mr.  Cleaveland.  They  do  not. 

Mr.  Van  Kennen.  Do  any  of  them  purport  to  grant  any  water 
rights  in  the  Little  River? 

Mr.  Cleaveland.  Not  in  terms,  no. 

Mr.  Van  Kennen.  And  when  you  say  "not  in  terms"  you  meani 
they  grant  no  other  rights  than  they  may  receive  as  riparian  owners 
to  the  Little  River? 

Mr.  Cleaveland.  Exactly. 

Mr.  MiGNAULT.  The  land  is  merely  described  as  abutting  on  the 
Little  River. 

Mr.  Cleaveland.  It  is. 

Mr.  Powell.  Are  you  people  all  agreed  upon  the  law  point?  In 
the  first  place  who  owns  the  bed?  Who,  in  common  law,  according 
to  the  decision  of  your  courts,  would  own  the  bed  of  that  channel? 

Mr.  Van  Kennen.  I  presume  we  may  not  be  agreed  upon  that 
particular  point  and  therefore  I  think  we  have  all  the  facts  upon 
which  we  can  predicate  an  argument,  as  to  whether  the  bed  of  that 
stream  came  to  us  by  virtue  of  these  grants  or  not.  The  facts  are 
all  before  us,  I  think. 

Mr.  MiGNAULT.  You  will  address  yourselves  in  your  argument  to 
that,  and  deal  with  that  question. 

Mr.  Van  Kennen.  I  certainly  shall,  when  the  time  comes. 

Mr.  Powell.  Unquestionably  before  the  secession,  they  were  in 
the  hands  of  the  King  of  England  as  representing  the  sovereign 
power  in  the  State.  Now,  when  he  gives  the  grant,  was  the  assump- 
tion that  it  went  to  the  center  of  the  stream  or  that  it  stopped  at 
high-water  mark? 

Mr.  Van  Kennen.  In  the  nonnavigable  streams  I  understand  th$ 
rule  to  be  that  the  grant  of  the  stream  went  to  the  center  of  the 
stream.  Now  with  reference  to  international  border  waters,  possibly 
this  may  be  interpreted  differently  but  we  have  no  decision  on  that 
point. 

Mr.  Powell.  Some  of  your  States  draw  a  distinction.  In  England 
the  distinction  is  between  tidal  waters  and  nontidal  waters.  Tidal 
waters  is  a  navigable  stream,  and  nontidal  is  not.  That  was  adopted 
in  some  of  your  States ;  I  understand  it  was  adopted  in  the  State  of 
New  York. 
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3£r.  Van  Kexnex.  It  was  adopted  in  the  State  of  New  York,  but 
it  has  been  very  greatly  extended.  I  mean  this,  that  the  definition 
of  a  navigable  stream,  under  the  law  of  the  State  of  New  York,  as 
II  undei'stand  it.  is  not  confined  to  tidal  waters,  but  it  is  confined  to 
what  we  call  navigable  watei*s. 

Mr.  Powell.  When  they  made  that  change,  is  it  a  mere  change  in 
nomenclature  or  did  they  accompany  the  change  by  right  or  presump- 
tion in  law  ? 

Mr.  Vax  Ivexnex.  I  think  it  is  a  change  in  right. 

Mr.  Powell.  I  wish  you  gentlemen  could  agree  on  that  because 
it  would  be  a  very  intricate  question  for  us  to  work  on. 

Mr.  McLean.  That  is  the  whole  issue,  so  far  as  the  State  of  New 
York  is  concerned. 

Mr.  Powell.  The  State  of  New  York  advances  the  ground  that  in 
the  absence  of  a  specific  grant  it  remains  in  the  State;  that  is  your 
ground. 

Mr.  MiGNAULT.  Their  courts  have  held  that. 

Mr.  Powell.  The  courts  have  been  holding  both  ways. 

Mr.  Van  Ivennen.  They  certainly  have. 

Mr.  McLean.  It  is  very  difficult  to  answer  your  question,  Mr. 
Powell,  yes  or  no  as  you  put  it.  I  think  Mr.  Van  Kennen  and  I  are 
prepared  to  present  to  you  our  views  on  this  question  when  the 
proper  time  comes. 

^Ir.  Van  Kennen.  If  it  would  be  of  any  service  I  would  be  glad 
to  say  that  in  some  sections  of  the  international  border  water,  the 
"ourts  I  believe  held,  and  I  think  it  would  be  considered  the  law  of 

e  State  of  New  York  at  the  present  time,  that  the  bed  of  the  stream 
ijc longs  to  the  State.  '\Miether  that  is  applicable  to  this  particular 
section  of  the  river,  or  the  definition  of  navigability,  is  a  very 
different  question. 

Mr.  ]MiGNAULT.  There  was  a  decision  by  one  of  your  courts  with 
regard  to  the  Long  Sault  Development  Co.  in  which  they  held  that 
the  bed  of  the  St.  Lawrence  River  was  in  the  State  of  New  York, 
and  did  not  go  with  the  title  to  the  riparian  lands. 

!Mr.  Van  Kennen.  I  am  very  familiar  with  that,  although  the 
fucts  are  somewhat  different  here  and  that  might  make  a  difference 
in  the  interpretation  of  the  law. 

Mr.  Powell.  That  case,  to  my  mind,  was  not  conclusive. 

Mr.  Van  Kennen.  The  trouble  there  was  that  it  was  beyond  all 
'  iiestion  a  navigable  stream  in  fact.  This  is  not  a  navigable  stream, 
fact,  necessarily. 

Mr.  MiGNAULT.  That  is  your  case. 

Mr.  Van  Kennen.  That  is  our  case.   I  would  like  to  call  Mr.  Lea 
a  moment  for  one  question. 
(The  witness  was  discharged.) 

R.  S.  Lea,  consulting  engineer,  recalled. 

Mr.  Van  Kennen.  There  seems  to  be  a  confusion  with  regard  to 
point  of  Mr.  Lea's  testimony  in  regard  to  what  he  said  about  the 
effect  of  the  embankment  raising  the  water  over  the  crest  of  what 
^  "  r  ailed  the  Hog's  Back,  which  has  also  been  called  the  Pitch*  There 
lainly  is  a  confusion  in  my  mind,  and  I  think  possibly  in  the 
liwnds  of  some  of  the  commissioners,  judging  at  least  from  the 
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questions  they  have  put  to  counsel.   It  is  clear  there  is  a  confusioi 
between  my  mind  and  the  mind  of  counsel  representing  the  Dominioj 
Marine  Association,  rather  than  that  we  are  at  cross-purposes, 
would  have  that  explained  by  Mr.  Lea,  and  I  have  called  him  for  tha 
purpose. 

Mr.  Lea.  I  have  not  had  an  opportunity  of  reading  what  I  sait 
yesterday,  but  I  understood  from  the  questions  of  Mr.  King  that  hi 
understood  me  to  say  that  the  backwater  effect  of  the  embankmen 
between  Ogden  Island  and  Canada  Island,  in  the  way  of  drowning 
out  pitches  and  cellars  and  other  disturbances  in  the  water,  amountec 
to  from  3  to  6  inches. 

Mr.  King.  My  interpretation  expressed  this  morning  in  cross 
examination  was  that  you  had  said  that  when  the  stage  of  the  rivei 
indicated  by  the  gauge  at  Cardinal  or  at  Lock  24  at  the  head  of  th( 
Morrisburg  Canal  

Mr.  Lea.  At  Cardinal? 

Mr.  King.  Yes,  at  Cardinal.  My  interpretation  was  that  you  had 
suggested  that  when  the  stage  of  the  river  indicated  at  the  gauge 
at  Cardinal  was  16.1  feet,  corresponding  to  the  flow  of  222,500  c.  f.  s, 
you  would,  by  your  proposed  works — that  is,  by  the  embankment 
from  Ogden  Island  to  Canada  Island,  combined  with  the  proposed 
withdrawal  of  30,000  c.  f .  s.  in  the  Little  River,  give  us  from  3  to  5 
inches  more  water  on  the  Hog's  Back  than  under  existing  conditions. 

Mr.  Lea.  Yes,  I  said  that.  But  I  understood  you  to  say  also, 
when  you  were  cross-examining  the  pilot,  that  this  backwater  effect 
of  3  inches  to  5  inches  would  have,  on  the  drowning  out  of  the 
cellars  

Mr.  King.  Quite  true. 

Mr.  Lea.  I  want  to  explain  that.  You  see  when  we  withdraw 
30,000  c.  f .  s.  from  the  river,  at  the  entrance  of  the  Little  Eiver,  there 
is  that  much  less  going  down  the  main  river,  so  that  we  are  forced 
by  our  embankment  to  correct  the  fall  in  water  due  to  that  diversion, 
and  that  amounts  to  1.6  feet  in  difference.  So  that  when  we  add  the 
3  inches  to  the  1.5  feet  or  1.6  feet  I  mention,  we  are  really  raising  th6 
water  flowing  down  the  Rapide  Plat  about  2  feet,  and  this  drowning 
out  effect  on  the  cellar  at  the  Pitch  is  2  feet;  it  is  from  1.9  feet  to 
2  feet  2  instead  of  the  few  inches  mentioned.  Let  me  add.  We  not 
only  deepen  the  water  to  as  much  as  it  was  before,  when  there  were 
nearlv  222,000  c.  f.  s.  flowing  down  the  main  river,  all  but  what  is 
now  flowing  down  the  Little  River,  which  is  all  but  3,000  c.  f.  s.  We 
not  only  maintain  the  level  with  the  diminished  flow,  but  we  are 
raising  it  from  3  to  5  inches  in  addition.  And  in  doing  that  we 
decrease  the  fall  in  the  rapids,  between  the  head  of  the  rapids  and 
the  foot  of  Ogden  Island  from  a  little  over  9  feet  to  less  than  7  feet. 
The  drowning  out  effect  is  not  on  the  222,500  c.  f.  s.,  but  it  is  on  the 
222.500  c.  f.  s.  minus  27,000  c.  f.  s.,  which  is  about  195,000  c.  f.  s.  The 
total  rise  in  water  that  we  must  create  at  the  Hog's  Back  there,  in 
order  to  compensate  for  the  diversion  of  the  water,  and  more  than 
compensate,  is  relative  to  the  water  which  is  now  flowing  down  about 
2  feet  or  a  little  over,  and  it  is  probable,  and,  in  my  opinion,  it  will 
have  a  very  considerable  effect  and  possibly  a  complete  drowning  out 
of  the  swells  and  the  pitch  on  the  cellars. 
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Mr.  King.  I  understood  you,  Mr.  Lea,  to  agree  with  my  quota- 
tion of  your  eyidence  j^esterday. 
Mr.  Lea.  Yes. 

Mr.  King.  About  that  3  to  5  inches  which  you  promised  us. 

Mr.  Lea.  Yes;  and  which  you  can  determine  any  time  by  com- 
paring tlie  gauge  reading  there  with  the  gauge  reading  at  CardinaL 

Mr.  King.  You  say  that  is  from  3  to  5  inches  additional  depth 
of  water  at  the  Hogs  Back  oyer  conditions  to-da}^ 

^Ir.  Lea.  With  the  same  flow  as  to-da}^ 

Mr.  Magrath.  After  withdrawing  the  30,000  c.  f.  s. 

Mr.  King.  Xo;  oyer  existing  conditions  as  we  would  find  if  we 
went  up  the  river  at  the  present  moment. 

Mr.  Lea.  I  agree  with  that. 

Mr.  King.  Then  you  add  to  that  in  explanation  that  there  would 
be  a  variation  from  the  conditions  existing  at  the  present  moment 
by  reason  of  the  increased  withdrawal  down  the  Little  River. 

'  Mr.  Lea.  By  reason  of  the  fa^t  that  instead  of  222,500  c.  f.  s. 
flowing  down  the  main  river,  with  that  depth  of  water  there,  there 
would  be  only  about  195,000  c.  f.  s.  flowing  down. 

^Ir.  King.  Did  I  not  state  that  correctly  when  I  said  that  the 
difference  would  be  due  to  the  increased  withdrawal  down  the  Little 
River.  The  difference  you  contemplate  in  the  decrease  of  level  is 
the  proposed  withdrawal  down  the  Little  River. 

Mr.  Lea.  We  make  that  good,  which  is  about  1.6  feet,  and  from 
3  to  6  inches  besides. 

^Ir.  King.  You  did  suggest,  after  the  agreement  which  we  reached 
as  to  your  quotation  yesterday,  that  there  would  be  a  reduction  in 
depth  of  water  compared  with  existing  conditions,  and  that  that 
reduction  would  be  due  to  your  proposed  additional  withdrawal 
down  the  Little  River,  and  that  you  would  meet  that  by  the  build- 
ing of  an  embankment  between  Canada  Island  and  Ogden  Island, 
which  would  make  good  the  1  foot  6  inches  of  decrease  and  add  3  to 
5  inches  additional  to  that. 

Mr.  Lea.  That  is  true. 

'Sir.  King.  Then  I  correctly  understand  you  in  my  interpretation 
that  the  2  feet  so-called  addition  to  the  Hogs  Back  is  2  feet  over  the 
depth  that  would  exist  once  30,000  c.  f.  s.  go  down  the  Little  River. 

^Ir.  Lea.  Yes. 

Mr.  King.  We  understand  each  other — not  over  existing  condi- 
tions. 

Mr.  Lea.  No. 

Mr.  MiGNAULT.  In  other  words,  if  you  take  out  30,000  c.  f.  s.  in  the 
Little  River,  without  building  the  embankment  between  Ogden  Is- 
land and  Canada  Island,  you  have  a  reduction,  roughly,  of  1.6  feet, 
and  by  the  construction  of  the  embankment  you  not  only  wipe  out 
that  1.6  feet,  but  you  add  from  3  to  6  inches,  so  that,  as  the  net  re- 
sult, the  height  of  the  water  at  the  Hogs  Back  would  be  from  3  to 
5  inches  higher  than  it  is  to-day. 

Mr.  Lea.  That  is  right,  sir,  so  far  as  levels  are  concerned;  but  what 
I  am  concerned  with  is  the  drowning  out  effect.  If  we  were  to  divert 
the  30.000  c.  f.  s.  out  of  the  river  altogether,  the  fall  in  level  in  the 
Bapide  Plat  all  the  way  down  from  top  to  bottom  would  be  about 
1.6  tdftt  and  we  would  have  our  pitch  and  swells  on  Hogs  Back 
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just  the  same  as  we  had  before  we  diverted  it,  because  the  levels  from, 
top  to  bottom  of  the  rapids  rise  and  fall  parallel  to  this  with  the 
increase  or  decrease  in  the  quantity  of  water  flowing  through.  So 
that  you  see,  when  we  divert  our  30,000  c.  f.  s.  we  have  27,000  c.  f.  s. 
less  flowing  down  the  Eapide  Plat,  and  the  pitch  and  the  swells 
and  the  cellar  would  be  about  the  same  as  usual.  Now,  in  order  to 
restore  the  water  1.6  feet  

Mr.  Magkath.  Is  it  true  to  say  that  you  would  have  the  same  con- 
ditions, would  you  not  have  your  pitches  intensified  ? 

Mr.  Lea.  Not  noticeably.  We  have  14  or  15  gauges  at  different 
points  on  the  rapids,  and  they  rise  and  fall  together.  I  imagine 
there  would  be  a  ^slight  increase  in  the  pitch;  I  do  not  know  what  it 
would  amount  to,  but  at  any  rate  it  is  not  very  different  from  what 
we  would  have  before  we  diverted  the  water.  That  is,  we  would  have 
the  conditions  there  about  the  same,  but  less  water  would  be  flowing 
down.  Now,  in  order  to  restore  the  levels  to  the  point  Mr.  King 
agrees  with  me,  I  said  we  would  have  1.6  feet  plus  from  3  to  6  inches; 
and  we  would,  in  effect,  drown  out  the  pitch  and  the  cellar  and  the 
swells  by  that  much,  and  not  by  only  3  inches. 

Mr.  Keefer.  That  is  all  premised  upon  222,500  c.  f.  s.  going  down 
the  river. 

Mr.  Lea.  You  could  say  it  is  premised  on  that. 

Mr.  Keefer.  What  would  be  the  variation  when  there  is  only 
194,000  c.  f .  s.  or  the  low-water  stage  of  the  river  ? 

Mr.  Lea.  In  my  opinion,  if  it  ever  got  down  to  194,000  c.  f.  s.,  or 
the  lowest  stage  of  the  water,  and  we  diverted  30,000  c.  f .  s.  we  would 
not  quite  maintain  what  we  might  call  the  normal  level  which  should 
occur  there  before  our  diversion. 

Mr.  Keefer.  What  would  be  the  differences  at  that  Hogs  Back? 

Mr.  Lea.  Perhaps  an  inch. 

Mr.  Keefer.  Only  an  inch? 

Mr.  Lea.  I  am  not  sure  that  it  would  be  anything,  but  it  might 
be  something  about  that. 

Mr.  Keefer.  Your  proposition  means  that  you  can  take  the  water 
out  of  the  river  and  get  it  back  without  putting  it  back. 

Mr.  Lea.  Not  get  the  water  back  but  get  the  level  back. 

Mr.  Keefer.  You  stated  that  at  222,500  c.  f .  s.  by  putting  in  a  dam 
from  Canada  Island  to  Ogden  Island  with  the  30,000  c.  f.  s.  taken 
out  of  the  river  you  would  get  the  normal  conditions  back. 

Mr.  Lea.  Yes. 

Mr.  Keefer.  Now,  then,  when  you  start  out  with  the  premise  of 
only  194,000  c.  f .  s.  or  14  feet  on  the  sill,  you  say  you  would  still  hold 
it  within  1  inch  ? 

Mr.  Lea.  Within  1  inch  of  what  it  is  to-day. 

Mr.  Keefer.  What  would  it  be  with  16  feet  on  the  level  ? 

Mr.  Lea.  It  would  be  at  that  stage  of  the  river  1  inch  of  what  it 
would  be  at  194,000  c.  f.  s. 

Mr.  Keefer.  What  depth  of  water  would  you  have  at  the  Hogs 
Back  under  these  conditions? 

Mr.  Lea.  I  do  not  know  what  level  they  would  have,  but  I  say  it 
would  be  within  1  inch  of  what  it  would  be  if  we  were  not  in  the 
river  at  all.  It  was  only  down  to  194,000  c.  f.  s.  one  month  out  of 
the  whole  time  since  1860,  and  if  our  gauges  showed  that  we  were 
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interfering  to  that  extent  of  1  inch,  which  they  would,  there  is  noth- 
ing to  prevent  the  International  Joint  Commission,  or  whoever  is 
controlling  that  work,  ordering  us  to  take  25,000  c.  f.  s.  during  that 
particuhir  month,  which  would  be  a  very  small  fraction  of  1  per 
cent  of  the  time. 

^Ir.  Keefer.  Don't  you  think  it  would  be  better  to  make  sure  of 
navigation  first  i 

Mr.  Lea.  Xo,  because  we  have  a  power  that  would  not  be  inter- 
fered with  except  for  perhaps  1  month  in  TOO  months,  and  there 
is  not  one  power  in  a  thousand  that  anything  like  that  can  be  said 
about. 

Mr.  Keefer.  But  at  other  times  when  the  water  would  come  down 
not  quite  so  low,  there  would  be  the  same  relative  difficulty? 

Mr.  Lea.  Xo.  Down  to  about  200,000  c.  f.  s.  we  would  still  be 
able  to  maintain  the  elevations  as  the}^  are  to-day;  that  is,  without 
anv  interference  whatever. 

Mr.  Keefer.  What  would  200,000  c.  f.  s.  give  you  at  Lock  24?  If 
_i^i2,oOO  gives  16.  what  would  200,000  give? 

^Ir.  Lea.  The  depth  on  the  sill  then  would  be  14.74  feet. 

^Ir.  Keefer.  Would  you  have  the  same  relative  stage  at  the  Hogs 
Back  as  vou  have  when  vou  have  16  feet? 

Mr.  Lea.  Xot  at  Lock'24;  16  feet  at  Lock  28. 

Mr.  Keefer.  What  is  it  at  Lock  24? 

^Ir.  Lea.  With  no  disturbance  it  is  about  the  same.  If  we  begin 
\o  disturb  it  we  lower  it  at  Lock  24.  We  do  not  pretend  that  we  are 
nut  lowering  it  at  Lock  24,  but  we  do  not  lower  it  so  as  to  inter- 
fere with  navigation. 

Mr.  ^Iigxault.  Could  you  show  graphically  when  you  contend 
now  by  profiles  of  the  water  surface  under  present  conditions  and 
under  the  conditions  that  would  be  created  by  the  abstraction  of  the 
30.000  second-feet  in  the  Little  River  and  the  construction  of  the 
embankment  between  Ogden  Island  and  Canada  Island? 

^Ir.  Lea.  Yes,  sir.  You  want  a  profile  of  the  river  as  it  is  before 
we  disturb  it  and  afterwards  with  the  compensation  works  in  ? 

Mr.  MiGNAULT.  Yes. 

Mr.  Lea.  We  can  furnish  that. 

Mr.  Mignault.  AVhat  I  have  in  mind  now  is  a  profile  showing 
T'l'^  present  water  surface  with  this  pitch  or  cellar  indicated  and  the 

iter  surface  after  the  construction  of  the  proposed  embankment, 
i  ihink  that  might  graphically  show  whether  you  are  right  or  wrong 
111  your  present  contention. 

Mr.  Powell.  Am  I  right  in  this,  Mr.  Lea.  That  there  are  three 
influences  or  forces  tliere?   First,  you  have  the  influence  of  increased 

iter  coming  down  the  river;  secondly,  you  have  the  effect  of  the 
•reased  water  owing  to  the  withdrawal  through  the  south  chan- 

J :  and,  thirdly,  you  have  the  elevating  effect,  whicli  you  might  call 

positive  influence,  of  the  erection  of  the  dyke  below.    If  I  under- 

ind  you  correctly,  the  withdrawal  of  the  30,000  cubic  feet  per  sec- 
(jiid  simply  lowers  your  profile  line  until  your  new  line  is  substan- 
tiallv  parallel  to  the  old  one? 

]Vrr.  Lea.  Yes. 

Mr.  Magrath.  That  is  a  thing  I  can  not  subscribe  to. 
;Mr.  Lea.  I  will  explain  tliat.    We  have  the  readings  over  many 
years  at  Locks  23  and  24,  one  of  which,  is  at  the  foot  of  the  rapids  and 


170    OBSTRXJCTION  OF  ST.  LAWRENCE  RIVER  AT  WADDINGTON,  N.  Y. 

one  is  at  the  upper  end.  As  the  river  increases  and  discharges  from 
low  water,  say  from  200  cubic  feet  per  second  up  to  300,000  cubic  feet 
per  second,  the  river  rises  at  both  gauges  and  it  rises  practically  the 
same  in  both  cases.  Ordinarily  those  gauges  are  the  only  gauges 
one  has  on  the  river,  that  is,  lock  gauges ;  but,  as  I  explained  in  my 
evidence  yesterday,  for  other  reasons  we  put  in  8  or  10  interme- 
diate gauges  in  the  rapids,  so  we  have  also  the  records  of  those  to 
compare;  and  the  profile  of  the  rapids  at  low  water  is  just  about  the 
same  as  it  is  at  1  foot,  2  feet,  or  3  feet  higher. 

Mr.  Magrath.  Suppose  you  increase  the  volume  of  that  river. 
Do  you  mean  to  say  that  the  surface  of  that  water  is  going  to  remain 
parallel  at  separate  elevations  in  the  river? 

Mr.  Lea.  Yes^,  sir ;  that  is  characteristic  of  the  St.  Lawrence  Eiver 
and  not  of  any  other  river.  The  reason  for  that  is  that  the  St.  Law- 
rence River  has  such  an  extremely  small  variation  in  flow. 

Mr.  Magrath.  On  account  of  its  heavy  reservoir  capacity  ? 

Mr.  Lea.  Yes ;  its  minimum  is  even  greater  than  half  its  maximum. 
The  rise  and  fall  all  together  over  60  years  in  most  places  is  from 
5  to  6  feet;  and  so  when  it  rises  or  falls  it  does  not  spread  out  over 
the  bank,  which  would  alter  the  slope,  but  it  simply  rises  like  it 
would  in  a  canal. 

Mr.  Magrath.  And  your  gauges  at  various  points  in  those  rapids 
indicate  the  parallelism? 

Mr.  Lea.  Yes,  sir.  That  is  true,  not  only  in  the  Rapids  Plat,  but  in 
other  rapids  in  the  river. 

Mr.  Powell.  The  effect,  then  of  the  withdrawal  of  10,000,  20,000, 
30,000,  or  any  other  quantity,  would  be  that  it  would  lower  on  parallel 
lines  the  profile  of  the  river  ? 

Mr.  Lea.  That  would  be  true  if  we  diverted  it  out  of  the  river  alto- 
gether, but  in  our  case  we  return  it  at  the  lower  end,  so  we  do  not 
lower  it  there  at  all.  That  is  going  to  make  some  difference  itself. 
We  start  correcting  the  effect  of  withdrawal  at  once  by  returning  the 
water. 

Mr.  Powell.  The  effect  of  that  withdrawal  above  would  be  sub- 
stantially to  make  a  difference  of  profile  simply  on  parallel  lines  ? 

Mr.  Lea.  Yes ;  if  we  took  the  water  away  altogether. 

Mr.  Powell.  The  second  influence  is  the  returned  water  below, 
which  has  the  effect  of  creating  backwater,  and  would  vary  that  con- 
dition to  a  certain  extent  ? 

Mr.  Lea.  Yes. 

Mr.  Powell.  Now,  the  third  influence  is  the  effect  of  your  dam. 
Mr.  Lea.  Which  combined  with  the  other  has  the  effect  which  I 
have  described. 

Mr.  Powell.  But  that  has  the  effect  also  of  backing  the  water  up. 
Mr.  Lea.  Yes,  sir. 

Mr.  Powell.  And  you  say  that  the  result  of  that  dam  below  would 
counteract  and  raise  the  profile  of  the  river  sufficiently  to  drown 
out,  and  the  two  levels  above  and  below  the  fall  relative  to  each 
other  would  be  disturbed? 

Mr.  Lea.  Yes;  of  course. 

Mr.  MiGNAULT.  If  you  built  a  dam  in  the  river  you  would  estab- 
lish practically  the  same  elevation  from  Lake  Ontario  down  to  the 
dam? 


OBSTRUCTIOX  OF  ST.  LAWRENCE  RIVER  AT  WADDINGTON,  N.  Y.  171 

Mr.  Lea.  As  a  matter  of  fact,  that  river  is  so  narrow  you  could 
not  do  that. 

Mr.  MiGXATTLT,  Tliat  would  drown  out  in  the  rapids  or  in  the  fall 
from  the  dam  up  to  Lake  Ontario? 
Mr.  Lea.  Yes.  sir. 

^Ir.  ^IiGNAULT.  And  you  produce  a  lesser  effect  here  by  putting 
in  your  embankment,  wliich  backs  up  the  water,  and,  so  far  as  it 
goes,  gives  you  approximately  a  straight  profile  line,  which  drowns 
out  anything  in  the  inclined  profile  line  which  it  covers? 

Mr.  Lea.  Yes,  sir:  and  that  inclined  profile  line  is,  of  course, 
flatter  than  the  original  one.  This  Hog's  Back  occurs  in  that  region 
and  is  drowned  out  to  the  extent  of  2  feet. 

!Mr.  ^IiGXAULT.  I  do  not  follow  you  with  reference  to  the  2  feet. 
Supposing  you  did  not  put  the  embankment  there  at  all  and  took 
out  the  30.000  cubic  feet  per  second?  You  have  1.6  of  a  reduction  of 
profile,  which  would  be  a  i^arallel  profile:  but  by  the  backwater 
effect  you  not  only  counteract  that,  but  your  backwater  extends  so 
that  at  the  point  of  the  Hog's  Back  you  have  a  profile  line  higher 
by  3  to  5  inches  than  the  water  surface  before. 

Mr.  Lea.  Yes:  and  that  higher  profile  line  by  that  amount  is  with 
195.000  second-feet  flowing  against  222,000  flowing.  So  you  see  the 
effect  of  that  rise  must  be  taken  into  account  and  the  diminution  of 
quantity  as  well. 

Mr.  SliGXAULT.  Yes ;  but  this  all  depends  on  the  stage  of  the  river, 
anyway  ( 

Lea.  No:  it  simply  means  that  we  are  taking  a  smaller  quan- 
tity down,  so  we  are  going  to  drown  out  the  swells. 

Mr.  Powell.  When  3'ou  speak  of  those  2  feet  you  mean  the  raise 
down  at  the  foot,  and  that  extends  along  until  away  up  it  gives  you 
about  3  inches  difference? 

^Ir.  Lea.  No  ;  I  mean  that  we  divert  the  water,  as  you  say,  lower- 
ing the  profile  parallel  to  itself  1.6  feet,  and  then  we  return  the  water 
at  the  foot  of  the  island.  That  would  have  some  backwater  effect, 
and  we  would  add  to  that  by  the  backwater  effect  of  the  embank- 
ment. We  are  then  able  to  increase  the  level  of  this  profile  which 
we  have  depressed  1.6  feet  at  the  Hog's  Back  so  much  that  we  .re- 
cover the  1.6  feet  and  from  3  to  6  inches  more  and  with  diminished 
flow  down  that  channel.   We  are  sending  down  195,000  second-feet. 

^Ir.  Powell.  What  would  be  the  increase  in  the  height  of  water 
at  this  dike  ? 

Mr.  Lea.  It  would  be  about  3J  feet. 

Mr.  PoAVELL.  And  it  would  level  the  water  from  3J  to  5  or  6  inches 
on  the  shoal  i 

3klr.  Lea.  It  would  be  reduced  up  there  to  2  feet.  When  you  get 
up  to  Lock  24  it  is  about  8  or  10  inches. 

Mr.  Tawxey.  Mr.  Lea,  referring  to  the  question  asked  3^ou  a  few 
moments  ago  by  Mr.  Keefer  with  respect  to  the  effect  upon  the  in- 
terests of  navigation  by  diverting  30.000  second-feet  of  the  water  of 
the  St.  Lawrence  River  down  through  the  Little  River  when  the 
aggregate  of  the  river  was  194.000  second-feet;  I  want  to  ask  you 
if  you  are  acquainted  with  conditions  under  which  the  approval  of 
this  commission  was  granted  for  the  construction  in  the  St.  Lawrence 
River  at  the  outlet  of  Lake  Superior? 
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Mr.  Lea.  Yes,  sir;  I  have  read  them  and  am  fairly  familiar  with 
them. 

Mr.  Tawney.  You  are  aware,  are  you  not,  that  the  obstructions  at 
the  outlet  of  Lake  Superior  involve  much  greater  engineering  prob- 
lems than  any  that  are  involved  in  this  case  before  us  ? 

Mr.  Lea.  Yes,  sir. 

Mr.  Tawney.  The  interests  of  navigation  were  more  directly 
affected  than  they  would  be  here? 

Mr.  Lea.  Yes ;  the  diversion  there  is  60,000  second-feet  out  of 
80,000. 

Mr.  Tawney.  And  the  compensation  works  at  the  outlet  of  Lake 
Superior  were  proposed  then  to  be  built  with  a  view  of  controlling 
the  level  of  Lake-  Superior,  a  body  of  water  33,000  square  miles  in 
extent  within  a  minimum  range  of  18  inches? 

Mr.  Lea.  Yes,  sir. 

Mr.  Tawney.  If  the  commission  should  approve  of  this  applica- 
tion, in  your  judgment  would  such  approval,  if  made  upon  similar 
conditions,  fully  and  amply  protect  the  interests  of  navigation  ? 

Mr.  Lea.  Yes;  and  very  much  more  easily. 

Mr.  Tawney.  I  call  your  attention  to  one  of  the  conditions  in  that 
particular  case,  which  was  the  most  important  one  from  the  stand- 
point of  navigation  as  well  as  from  the  standpoint  of  engineering 
that  this  commission  has  considered  and  passed  upon. 

All  compensation  works  heretofore  built  and  all  such  works  built  under  this 
order  of  approval  and  all  power  canals,  including  their  headgates  and  by-passes, 
shall  be  so  operated  as  to  maintain  the  level  of  Lake  Superior  as  nearly  as  may 
be  between  the  levels  of  602.1  and  603.6  above  said  mean  tide  at  New  York  and 
in  such  manner  as  not  to  interfere  with  navigation.  The  operation  of  all  the 
said  works,  canals,  headgates,  and  by-passes  for  the  above  purposes  shall  be 
under  the  direct  control  of  a  board  hereinafter  authorized,  which  board  shall  be 
known  as  the  "  board  of  control." 

With  approval  under  similar  conditions  of  international  control, 
in  your  judgment,  would  there  be  any  likelihood  of  the  construction 
and  operation  of  these  works  interfering  in  any  way  whatever  with 
the  interests  of  navigation  at  this  particular  point  in  the  St.  Law- 
rence River? 

Mr.  Lea.  No;  very  much  less  so. 

Mr.  Tawney.  The  danger  or  hazard,  if  any,  would  be  less  than  it 
is  now? 

Mr.  Lea.  Absolutely. 

Mr.  Magrath.  You  are  speaking  of  the  navigation  of  rapids  now, 
I  suppose? 

Mr.  Tawney.  I  am  referring  now  to  the  navigation  of  the  main 
channel  of  the  St.  Lawrence  and  to  the  navigation  also  through  the 
canal  that  has  been  built. 

Mr.  Lea.  It  would  be  the  simplest  matter  possible  at  this  very 
moment  or  in  the  next  six  months  for  anybody  besides  ourselves 
concerned  in  the  matter  to  establish  gauges  there  in  order  to  see 
whether  we  were  disturbing  the  level  of  the  water  and  making  it 
different  from  present  conditions. 

Mr.  Tawney.  Do  you  or  not  know,  Mr.  Lea,  that  a  board  of  con- 
trol, such  as  is  mentioned  in  the  order  of  approval  of  the  works  of 
the  Michigan  Northern  Power  Co.  and  the  Algoma  Steel  Corpora- 
tion at  the  Long  Sault  has  been  appointed  and  ^  that  these  works 
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have  been  under  the  direct  control  of  this  international  board  ever 
since  their  construction? 
Mr.  Lea.  Well,  I  have  understood  so,  yes. 

Mr.  Tawney.  It  is  also  a  fact,  as  I  am  informed  by  a  member  of 
the  board,  that  this  far  there  has  been  no  complaint  on  account  of 
any  injury  or  any  defect  whatever  in  the  control  and  regulation  of 
the  levels  of  Lake  Superior  with  respect  to  navigation. 

Mr.  van  Kexnen.  In  addition  to  that,  I  want  to  say  that  not  only 
do  we  concede  that  this  commission  has  that  power,  but  we  wel- 
come it. 

Mr.  Tawney.  I  wanted  to  know  from  Mr.  Lea  Avhether  or  not  in 
his  judgment  as  an  engineer,  such  international  control  would  pre- 
vent the  possibility  of  any  injury  to  navigation  interests  in  the  north 
channel  of  the  St.  Lawrence  River  at  this  particular  point,  assuming, 
of  course,  that  the  board  of  control  would  have  complete  and  ample 
authority  to  regulate  the  discharge  of  water  from  time  to  time  as 
the  necessities  of  navigation  might  require. 

^Ir.  Lea.  It  would  be  infinitely  easier  to  detect  any  interference. 

Mr.  MiGXAULT.  I  would  call  your  attention,  Mr.  Tawney,  to  the 
fact  that  there  is  no  provision  here  for  letting  the  Avater  go  by  the 
dam  otherwise  than  through  the  power  wheels;  whereas,  I  under- 
stand in  the  cases  of  the  Michigan  Northern  Power  Co.  and  the  Al- 
oma  Steel  Corporation  there  are  sluice  gates  established  by  which 
le  control  of  the  levels  of  Lake  Superior  is  exercised.  There  is 
nothing  similar  here. 

Mr.  Spratt.  Could  not  this  commission  arrange  for  that  if  it 
thought  best  to  do  so  ? 

Mr.  ^IiGXAnxT.  I  assume  we  could  make  a  condition  that  you 
lould  establish  sluice  gates. 

Mr.  Lea.  With  the  present  size  of  the  wheels  and  the  space  re- 
quired for  them  we  could  easily  have  at  least  30Q  feet  to  discharge 
the  natural  flow  of  the  Little  River  without  any  obstruction  except 
piers  between  the  gates,  which  would  be  the  full  depth  of  the  river 
itself. 

Mr.  MiGNArxT.  It  is  hardly  likelj^,  I  think,  that  navigation  inter- 
ests would  complain  of  the  high  stages  of  the  water.  It  was  different 
on  Lake  Superior  where  high  stages  of  water  might  be  very  detri- 
mental. 

Mr.  Lea.  It  would  not  hurt  navigation  at  all,  but  we  thought  of 

that  and  provided  for  it. 

Mr.  King.  I  would  like  to  say  at  this  stage  that  the  Dominion 

^^arine  Association  has  no  fixed  prejudice  against  improvements  on 
.e  St.  Lawrence  River,  and  if  works  are  going  to  be  ])roposed  that 
ill  not  interfere  with  navigation,  we  must  depart  from  the  general 

principle  about  the  piecemeal  development.    We  must  submerge 
IF  objections  to  some  extent,  and  I  was  going  to  ask  Mr.  Lea  to 
iborate  to  some  extent  for  the  commission  the  various  conditions 
hich  the}'  are  willing  to  incorporate  in  any  possible  order  of  ap- 
roval,  conditions  that  would  be  protection  not  only  after  the  es- 
blishment  of  the  works,  but  during  the  process  of  erection,  so  that 
I  an}'  stage  navigation  might  not  be  prejudiced  in  any  way.    I  do 
'>t  say  that  I  welcome  an  order  of  approval  with  these  conditions, 
it  I  think  now  is  the  time  to  get  from  Mr.  Lea  what  he  will  do. 
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Mr.  Lea.  You  can  impose  any  reasonable  conditions  you  please,  so 
far  as  I  know. 

Mr.  Van  Kennen.  I  think  you  might  go  further  and  say  that  in 
following  the  precedent  already  established  by  this  commission 
there  is  no  doubt  but  what  a  board  might  be  established  with  respect 
to  the  detail  of  the  work. 

Mr.  Tawney.  If  you  will  pardon  me  for  suggesting  it,  in  the  Al- 
goma  Steel  Corporation  case  and  the  Michigan  Northern  Power  Co. 
case,  which  are  the  two  power  companies  at  the  Long  Sault  on  either 
side  of  the  boundary,  the  engineers  of  the  two  Governments  and  the 
engineer  representatives  of  the  applicants  themselves  formulated, 
first,  a  series  of  conditions  under  which  the  works  were  to  be  operated 
above  the  power  plants  and  also  the  controlling  works,  with  a  view 
of  protecting  the  interests  of  navigation.  These  conditions  were 
submitted  to  the  commission  for  consideration  in  connection  with  its 
final  order  of  approval  and  most  of  the  conditions,  with  some  modifi- 
cations, were  incorporated  in  the  order  of  approval  as  conditions 
precedent  to  the  right  of  the  companies  to  go  ahead  with  their  work. 
These  conditions  were  worked  out  by  the  engineers  of  the  two  Gov- 
ernments and  the  engineer  representatives  of  the  applicants  them- 
selves. Unless  Mr.  Lea  wants  to  take  the  conditions  of  those  two 
cases,  I  doubt  whether  it  is  possible  for  any  engineer  at  this  time  to 
outline  very  definitely  just  what  conditions  are  necessary.  He  might 
give  us  in  a  general  way  what  his  views  are  in  respect  to  the  matter. 

Mr.  Van  Kennen.  So  far  as  we  are  concerned,  we  are  ready  and 
willing  to  submit  to  any  reasonable  regulation  that  will  give  us  what 
we  think  we  are  entitled  to  and  make  this  a  commercially  feasible 
proposition. 

Mr.  Tawney.  What  objection  would  there  be,  either  on  the  part  of 
the  commission  or  on  the  part  of  the  applicant,  to  the  applicant 
formulating  the  conditions  under  which  the  works  when  completed 
or  during  construcfion  and  after  completion,  should  be  operated 
under  an  international  board  of  control  such  as  we  have  provided 
for  in  similar  orders  in  many  other  cases  ? 

Mr.  Van  Kennen.  So  far  as  the  applicant  is  concerned  I  have  no 
objection  at  all. 

Mr.  Tawney.  I  mentioned  that  because  the  engineers  would  be 
more  likely  to  determine  what  was  necessary  in  order  to  protect  the 
rights  of  navigation  than  any  one  else. 

Mr.  Van  Kennen.  If  there  is  any  engineering  objection  I  would 
like  to  be  enlightened  on  it,  but  so  far  as  the  applicant  is  concerned, 
I  am  certainly  willing  to  do  it,  if  we  can  agree;  I  do  not  know 
whether  we  can  or  not. 

Mr.  King.  There  are  innumerable  objections  from  our  point  of 
view.   You  are  barring  the  passage  of  the  river. 

Mr.  Tawney.  I  understood  Mr.  Van  Kennen  said  they  had  nothing 
to  offer  and  I  understood  you  to  say  you  had  no  evidence  to  offer. 

Mr.  King.  May  I  be  allowed  the  opportunity  to  set  myself  right? 
I  am  a  little  afraid  that  by  my  remarks  I  may  have  appeared  to  have 
been  willing  to  waive  our  objections  at  this  stage.  I  meant  entirely 
the  contrary,  sir.  I  thought  that  while  Mr.  Lea  was  testifying  was 
the  proper  time  to  get  from  him  a  statement  as  to  the  conditions  he 
was  willing  to  have  incorporated. 
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Mr.  Tawney.  I  have  no  objection  to  his  doing  it  if  he  wants  to. 
It  is  entirely  satisfactory  to  me. 

^Ir.  Powell.  Have  you  any  further  questions  to  ask  Mr.  Lea,  Mr. 
King? 

Mr.  King.  Xo:  I  think  he  has  cleared  up  our  misunderstanding, 
and  I  think  we  are  both  satisfied  with  what  it  was  yesterday. 

Mr.  MiGXArxT.  That  is  all  your  evidence,  Mr.  Van  Kennen,  is  it? 
r    Mr.  Van  Kennex.  Yes. 

Mr.  MiGXAULT.  Mr.  McLean,  have  you  any  questions  ? 
Mr.  McLeax.  Yes:  I  think  possibly  I  have.   Mr.  Lea,  would  you  be 
good  enough  to  describe  briefly  but  technically  exactly  your  process 
(^f  computation  by  which  you  arrived  at  the  determination  of  what 
;  call  the  natural  flow  in  the  Little  Eiver? 

Mr.  Lea.  The  elements  required  in  the  computation  of  the  natural 
V  of  the  Little  River,  or  any  other  river,  were  supplied  me  par- 
lualy  by  Mr.  Tucker  and  partially  by  my  own  judgment.    The  ele- 
ments are  the  cross  sections,  what  we  call  the  hydraulic  radius,  the 
quantity  of  water  we  are  dealing  with  in  each  case,  w^iat  is  called 
Kutter's  coefficient,  which  is  a  coefficient  indicating  the  roughness  or 
■othness.  and  the  character  of  the  bottom  of  the  river.   The  three 
mentioned  were  given  to  me  by  Mr.  Tucker.   The  choice  of  the 
•'.rmination  of  the  proper  Kutter's  coefficient  I  made  myself,  and 
formula  that  I  used  in  determining  the  slopes  and  the  height  and 
iorth,  was  what  is  called  Chezy's  formula,  which  is  technical  and 
-  mderstood  by  engineers. 
Mr.  Powell.  That  is  almost  w^orcl  for  word  the  same  testimony 

gave  yesterday. 
Mr.  Lea.  It  is.  yes.  sir. 

Mr.  MiGXAULT.  But  it  was  not  with  regard  to  the  Little  River. 
-Mr.  Powell,  Yes.  it  was.    It  is  almost  word  for  word  the  same 

Hi-  and  sequence  of  sentences  that  Mr.  Lea  gave  yesterday. 
\h\  Le-\.  I  used  the  Chezy  formula  with  the  coefficient  derived  from' 

-  coefficient  of  Kutter's,  which  I  used  my  own  judgment  in  choos- 
\  based  upon  my  knowledge  of  the  river  channel. 

h\  Powell.  What  was  the  value  of  N  that  you  used? 
Mr.  Lea.  From  .025  to  .023.    I  said  that  also  yesterday.    I  also 

1  at  the  outlet  sections,  down  at  the  lower  end,  the  ordinary 

sical  equation  of  V-  equals  wdiich  is  technical  and  known 

'  Jigineers.   I  believe  I  used  them  correctly  so  far  as  my  arithmetic 

oncerned.    I  do  not  believe  there  are  any  errors  of  that  kind, 

it  is  how  I  obtained  my  results.   I  do  not  see  what  more  I  can  do 

lie  way  of  explanation. 
Mr.  McLeax.  You  used  the  equation      equaled  ^GH% 
-Mr.  Lea.  Yes. 

Mr.  McLean.  What  coefficient  did  you  use  there? 

>Ir.  Lea.  I  used  no  coefficient  whatever  for  the  reason  that  I  used 
results  of  experiments  which  I  was  able  to  make  on  the  Severn 
er  with  flows  up  to  four  thousand  and  five  thousand  second  feet, 
under  conditions  in  which  I  w^as  able  to  measure  accurately  the 
lal  water  flowing  and  the  slopes  wdth  conditions  so  unusual  that  I 
■  w  no  other  way  they  could  have  been  obtained. 

Mr.  MrLEAX.  Tlie  (hita  that  you  used  and  your  computations  are 

ii  in  your  possession,  are  they? 

I 
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Mr.  Lea.  Well,  I  think  some  of  them  must  be.  Probably  I  made 
these  over  half  a  dozen  times.  Some  of  them  were  sent  to  Mr.  Tuck^j 
and  some  of  them  are  among  my  own  files  somewhere,  but  with  this 
explanation  they  can  be  repeated  by  anybody. 

Mr.  McLean.  You  would  be  willing  to  cooperate  with  our  engi- 
neers in  allowing  them  to  examine  such  of  those  records  as  you  have? 

Mr.  Lea.  Yes ;  I  will  do  that.  If  I  can  find  a  complete  copy  of  the 
computations  I  shall  be  very  glad  indeed  to  give  them  to  your  engi- 
neers. 

Mr.  McLean.  Mr.  Lea,  I  still  seem  not  to  have  obtained  some  of 
the  information  required,  and  that  is  the  particular  coefficient  as  ap- 
plied to  that  fraction      equals  2GH. 

Mr.  Lea.  I  used  no  coefficient  at  all. 

Mr.  Magkath.*"  Mr.  Lea,  do  you  swear  that  the  granting  of  this  ap- 
plication will  in  no  way  interfere  with  the  obtaining  of  the  maxi- 
mum efficency  for  water  power  in  the  St.  Lawrence  Eiver ;  that  this 
link  would  fit  in  with  any  development  that  will  enable  there  being 
obtained  the  maximum  efficiency  from  those  rapids  ? 

Mr.  Lea.  On  the  whole  river? 

Mr.  Magrath.  Yes. 

Mr.  Lea.  Yes.  I  swear  that  so  far  as  our  information  goes,  and  we 
have  more  information  than  anybody  else,  and  we  are  making  a  study 
of  that  very  question  and  have  two  or  three  parties  of  engineers  there 
now,  that  that  is  my  absolute  opinion. 

Mr.  Van  Kennen.  You  state  that  it  will  not  have  a  detrimental 
effect? 

Mr.  Lea.  No;  it  will  incorporate  itself  naturally  in  the  most  effi- 
cient development  of  the  river  at  that  point. 

Mr.  Mignahlt.  But  it  would  stand  in  the  way  of  a  development 
such  as  you  have  described  of  the  whole  river  at  the  foot  of  the  Ogden 
Island  ? 

Mr.  Lea.  It  would  not  stand  in  the  way  of  any  efficient  develop- 
ment, Mr.  Mignault,  at  that  point. 

Mr.  MiGNATjLT.  That  is  of  the  whole  river? 

Mr.  Lea.  Of  the  whole  river.  In  fact,  we  expect,  if  the  whole  river 
is  developed  in  a  short  time,  that  it  will  be  a  part  of  it,  and  we  can 
not  see  how  it  can  be  anything  else. 

Mr.  Powell.  That  is  working  in  with  a  part  of  a  general  scheme? 

Mr.  Lea.  Yes,  sir ;  if  the  river  is  developed  as  efficiently  as  possible. 

Mr.  Van  Kennen.  I  have  no  other  witnesses. 

Mr.  MiGNAULT.  You  reserve  the  right  to  put  in  the  profiles  I  asked 
you  for? 

Mr.  Van  Kennen.  Yes. 

Mr.  Lea.  There  is  another  point  that  Mr.  Tucker  suggests  to  me. 
Some  questions  were  asked  by  Mr.  King  yesterday  if  while  what  I 
have  said  might  be  true  at  the  critical  stage  the  increase  in  velocity 
would  be  greater  in  higher  stages  of  the  river,  and  I  said  yes,  that 
was  true,  but  if  the  navigation  people  really  are  willing  and  think 
that  we  are  not  improving  the  river  there,  we  could  stop  the  height 
of  the  dam  at  the  point  where  the  critical  velocity  occurs  and  put  a 
concrete  top  on  it,  letting  the  rest  of  it  overflow  between  the  foot  of 
Ogden  Island  and  the  mainland.  I 
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Mr.  Tawney.  In  other  words,  you  would  put  a  spillway  in  that 

^  am  ? 

Mr.  Lea.  It  would  be  all  spillway. 

Mr.  King.  I  understand  you  require  the  effect  of  the  embankment 
m  order  to  make  good  in  the  Rapide  Plat. 
Mr.  Lea.  L"p  to  that  point  only. 

Mr.  King.  Beyond  that  you  could  relieve  the  conditions? 
Mr.  Lea.  We  would  not  injure  navigation,  at  any  rate. 
Mr.  King.  Xo.  but  you  leave  us  still  under  this  impression  by  your 
evidence,  that  the  current  would  at  least  be  increased  by  half. 
Mr.  Lea.  Yes ;  something  like  that. 

Mr.  MiGNAULT.  That  closes  your  case,  Mr.  Van  Kennen,  does  it? 
Mr.  Van  Kennen.  Yes,  sir. 

Mr.  ^L\grath.  Mr.  Keefer,  is  it  agreeable  to  you  that  Mr.  King 

-mid  now  have  some  of  his  witnesses  testify? 

Mr.  Keefer.  Certainly;  we  are  in  Ottawa  all  the  time. 

EVIDENCE  FOR  DOMINION  MARINE  ASSOCIATION. 

Cteokge  Batten,  master  mariner,  sworn. 
Mr.  King.  You  are  a  master  mariner? 
Mr.  Batten.  Yes,  sir. 

^Ir.  King.  With  a  certificate  of  what  character? 
Mr.  Batten.  A  passenger  certificate. 
Mr.  King.  You  are  a  Kingston  man? 
Mr.  Batten.  Yes. 

Mr.  King.  On  what  waters  have  you  your  certificates? 
Mr.  Batten.  Inland  waters. 

Mr.  King.  '\Miich  covers  the  St.  Lawrence  River. 

Mr.  Batten.  Yes,  from  Duluth  down. 

Mr.  King.  How  long  have  you  held  that? 

Mr.  Batten.  Since  they  first  came  out  in  1884. 

Mr.  King.  At  present  you  are  engaged  by  what  company? 

Mr.  Batten.  The  Canada  Steamship  Lines. 

Mr.  King.  On  what  boats? 

Mr.  Batten.  I  was  last  season  on  the  Rapids  King  from  Prescott 
to  Montreal. 

Mr.  King.  Tell  the  commission  where  these  boats  run. 
Mr.  Batten.  From  Kingston  to  Montreal. 

Mr.  King.  Connecting  at  Prescott  with  what  other  boats  of  the 
same  company? 

^Ir.  Batten.  With  the  boats  from  Kingston  to  Toronto;  it  is 
through  passenger  business. 

Mr.  King.  Tell  us  what  the  through  route  is  from  Toronto  to 
Montreal,  and  the  hours  of  leaving  and  arriving. 

Mr.  Batten.  They  leave  Toronto  at  3  o'clock,  arrive  at  Prescott 
,9.45  next  morning,  and  we  leave  at  10. 

Mr.  King.  You  are  waiting  for  them  at  Prescott. 

Mr.  Batten.  We  make  close  connection  there. 

Mr.  King.  And  leaving  at  10  o'clock  you  make  Montreal  when? 

Mr.  Batten.  Six-thirty. 

Mr.  King.  Do  you  run  the  Lachine  Rapids? 

Mr.  Batten.  Yes. 
113763—19  12 
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Mr.  King.  Do  you  always  run  the  Lachine  Rapids  ? 

Mr.  Batten.  Unless  there  is  a  fog  or  delay  or  something  pf  th^t 
kind.  We  have  no  time  to  spare,  we  have  to  get  to  Montreal  before 
dark  on  account  of  the  shallows  below  the  bridge. 

Mr.  King.  You  can  not  run  the  Lachine  Rapids  in  the  dark  and  so 
occasions  arise  when  you  land  your  passengers  at  Lachine. 

Mr.  Batten.  Yes,  or  take  them  down  the  canal,  but  that  seldom 
occurs.  The  schedule  is  so  arranged  that  the  bound-down  boats,  the 
Kingston  or  Toronto^  must  leave  Kingston  as  early  as  half -past  5  in 
the  morning. 

Mr.  King.  In  order  that  the  Lachine  Rapids  can  be  navigated 
before  dark? 

Mr.  Batten.  Yes,  and  to  connect  with  the  Quebec  boat. 

Mr.  King.  The  whole  system  is  linked  up  together. 

Mr.  Batten.  Yes,  we  connect  with  the  Quebec  boat  and  the  Quebec 
boat  connects  with  the  Saguenay  boat  next  morning  at  Quebec. 

Mr.  King.  What  is  the  size  of  these  boats  ? 

Mr.  Batten.  The  Kingston  is  about  290  feet  long,  and  the  Toronto 
is  280  feet ;  the  Rapids  King  is  242  feet,  the  Rapids  Prince  207  feet; 
and  the  Rapids  Queen  is  not  quite  200  feet. 

Mr.  King.  What  is  the  draft  of  the  rapids  boats  ? 

Mr.  Batten.  About  7  feet;  it  may  vary  a  couple  of  inches  on  a 
passenger  boat  on  account  of  the  people  walking  backward  and 
forward. 

Mr.  King.  I  suppose  they  are  light-draft  boats  designed  for  the 
rapids. 

Mr.  Batten.  Yes. 

Mr.  King.  But  capable  of  holding  the  full  complement  of  pas- 
sengers from  Kingston  or  Toronto. 
Mr.  Batten.  Yes;  they  are  day  boats. 

Mr.  King.  On  the  upbound  trip,  when  do  you  leave  Montreal  ? 
Mr.  Batten.  One  o'clock  p.  m. 

Mr.  King.  Is  there  any  reason  for  selecting  that  hour ;  where  does 
that  put  you  at  dark? 

Mr.  Batten.  Coteau  Landing. 

Mr.  King.  Do  you  go  up  Lake  St.  Francis? 

Mr.  Batten.  Yes,  and  the  Cornwall  Canal. 

Mr.  King.  Where  do  you  stop  overnight? 

Mr.  Batten.  We  do  not  stop;  we  generally  get  to  the  Cornwall 
Canal  at  half -past  2  or  3  o'clock  in  the  morning  and  go  up  the 
river.    We  run  the  rapids  up. 

Mr.  King.  And  you  reach  the  Morrisburg  Canal  about  when? 

Mr.  Batten.  About  two  hours  from  Dickinson's  Landing. 

Mr.  King.  About  what  hour? 

Mr.  Batten.  Between  half-past  4  and  5  o'clock. 

Mr.  King.  Your  practice  is  to  go  up  outside. 

Mr.  Batten.  Yes,  all  the  time;  I  have  not  been  in  the  canal  for 
years.    I  never  go  there  unless  fogs  catch  us. 

Mr.  King.  Does  it  make  much  difference  in  your  time  going  up 
the  rapids  and  going  through  the  canal? 

Mr.  Batten.  Quite  a  difference. 

Mr.  King.  What  is  your  purpose  in  going  outside? 

Mr.  Batten.  We  make  much  better  time. 
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Mr.  King.  Would  voii  make  your  connection  with  the  Kingston 
or  the  Toronto  if  you  were  obliged  to  take  the  canal? 

Mr.  Batten.  It  would  be  pretty  close  work.  If  you  were  ahead 
of  time  and  nothin<r  in  the  canal  ahead  of  you  you  might  get 
through. 

Mr.  King.  But  the  continual  practice  for  years  is  to  take  the 
channel  of  the  riyer  through  Kapide  Plat. 
Mr.  Batten.  Yes. 

Mr.  King.  Tell  us  what  course  you  take  going  past  Canada  Island 
upboiind. 

Mr.  Batten.  We  come  up  under  the  island  about  two  lengths  of 
the  boat:  we  hug  up  to  the  island  as  near  as  we  possibly  can;  we 
get  up  the  eddy  and  the  slack  water. 

Mr.  King.  Could  you  make  your  way  up  in  the  midstream  cur- 
i\"nt  i 

Mr.  Batten.  No:  I  do  not  think  so. 

Mr.  King.  Could  you  make  your  way  up  midstream  under  present 
conditions? 

Mr.  Batten.  I  do  not  think  so;  not  with  the  Rapids  Pnnce;  you 
might  with  the  Rapids  King. 

Mr.  King.  What  is  the  difference  in  the  speed  of  the  two  boats? 

Mr.  Batten.  There  is  probabh^  3  miles  an  hour. 

Mr.  King.  What  does  the  Rapids  Prince  make? 

Mr.  Batten.  About  13  miles  is  the  best  she  could  do.    The  King 

u  good  deal  better,  15  or  1^^  miles. 

Mr.  King.  And  with  the  Rapids  Prince  you  do  not  think  you 
could  get  up  under  existing  conditions? 
Mr.  Batten.  Not  so  far  as  I  know. 

Mr.  King.  You  could  not  get  up  without  making  use  of  the  slack 
water  i 

Mr.  Batten.  I  think  it  is  impossible  to  get  up  without  that. 

Mr.  King.  You  are  following  the  slack  water  along  the  side  of 
(  unada  Island;  where  do  you  run  from  there? 

Mr.  Batten.  There  is  an  eddy  up  there  but  we  can  not  get  into 
tliat  eddy  because  we  are  a  little  too  wide.  She  is  a  twin-screw,  and 
if  you  are  going  to  take  the  current  or  the  eddy  out  it  is  likely  ta 

row  her  bows  out  and  her  stern  in.  It  did  it  once  in  the  Rapids 
,  leea,  and  I  never  tried  it  afterwards. 

Mr.  King.  Going  out  in  the  slack  water  alongside  Canada  Island, 
you  have  to  go  out  into  the  main  stream? 

Mr.  Batten.  I  just  keep  what  we  call  between  the  eddy  and  the 
rrent. 

Mr.  King.  Up  to  where? 

^fr.  Batten.  Aljout  half  way  up  the  island. 

Mr.  King.  And  from  there  what  hajjpens? 

Mr.  Batten.  Then  I  cross  over  toward  the  Canada  bank  on  the 
rth  shore.  You  see  she  goes  through  sideways  practically,  head- 
•I  on  tlie  Canada  bank,  she  drifts  over  sideways  and  takes  the 
•  '•k  water.  I  do  not  call  it  an  eddy.  AVhat  we  call  an  eddy  runs 
'  and  the  slack  water  runs  from  a  6-mile  current  into  a  3-mile  ciir- 

Mt. 

Mr.  King.  In  your  course  from  the  slack  w-ater  alongside  Canada 
and  to  slack  water  on  the  north  shore,  your  boat  is  steering  in  what 
iection? 
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Mr.  Batten.  About  west;  she  is  crossing  the  current  not  directly 
across. 

Mr.  King.  But  she  makes  a  point  on  the  north  shore  slightly  west 
of  where  she  left  Canada  Island. 

Mr.  Batten.  Yes ;  probably  two  or  three  lengths  of  the  boat  with 
the  Prince.  There  is  a  pretty  stiff  current  out  there.  I  might  tell 
you  that  sometimes  the  boat  will  run  off  if  you  have  to  go  out.  We 
have  steam-steering  gear  which  handles  pretty  quickly  on  the 
Prince^  especially.  She  might  come  up  a  little  too  quick  with  you — 
that  is,  you  would  head  straight  into  the  current  instead  of  going 
across. 

Mr.  King.  What  would  happen  then? 

Mr.  Batten.  She  would  just  about  hold  her  own  in  the  current. 

Mr.  King.  In  the  existing  current? 

Mr.  Batten.  That  is  all  she  could  do. 

Mr.  Powell.  How  many  points  do  you  pay  off? 

Mr.  Batten.  Probably  two.  It  is  pretty  hard  just  to  tell,  but  in 
the  current  you  can  not  get  a  boat  just  exactly  where  you  want  her, 
that  is,  she  is  going  sideways. 

Mr.  King.  You  do  not  make  the  point  toward  which  your  boat  is 
pointing. 

Mr.  Batten.  Not  at  all,  we  go  into  the  bay  in  the  slack  water. 
Mr.  King.  Although  your  boat  is  heading  more  or  less  upstream. 
Mr.  Batten.  Yes. 

Mr.  King.  And  on  occasions,  when  your  boat  has,  through  quick 
action  of  the  steering  gear,  headed  directly  into  the  current,  you  say 
she  has  stood  stiJ  1  ? 

Mr.  Batten.  Just  holding  her  own. 

Mr.  King.  If  you  add  to  that  current  north  of  Canada  Island 
one-half  its  present  velocity,  could  the  Prince  or  the  King  get  up- 
stream ? 

Mr.  Batten.  I  do  not  think  so. 

Mr.  King.  Now,  it  is  suggested  by  Mr.  Lea,  the  engineer  for  the 
applicant  company,  that  you  should  be  able  to  get  up  past  Canada 
Island,  in  spite  of  the  increased  current,  because  you  now  have  to 
contend  with  a  greater  current  in  the  Rapide  Plat.  What  have  you 
to  say  about  that  ? 

Mr.  Batten.  Well,  if  you  increase  the  current  much  more  at 
Canada  Island,  so  far  as  the  Prince  is  concerned,  she  could  not  do 
it.  The  King  might  go,  but  the  Prince  would  not  go. 

Mr.  King.  You  could  not  get  over  into  this  slack  water, 

Mr.  Batten.  No;  she  never  would  get  there;  at  least  I  don't 
think  so. 

Mr.  King.  Is  it  fair  to  estimate  a  boat's  capacity  to  get  upstream 
north  of  Canada  Island  by  her  ability  to  get  up  the  Rapide  Plat? 

Mr.  Batten.  The  Rapide  Plat  is  different  entirely;  you  have  the 
advantage  up  there  of  the  eddies  entirely. 

Mr.  King.  Then  you  don't  run  up  the  strong  current  of  the  Rapide 
Plat? 

Mr.  Batten.  She  could  not  go  up  the  strong  current. 
Mr.  King.  You  do  not  go  into  the  stream  ? 

Mr.  Batten.  We  go  into  the  eddies.  Of  course,  we  have  there 
Avhat  they  call  a  second  boilers,  and  there  is  quite  a  strong  eddy  in 
the  second  boiler. 
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Mr.  King.  Indicat-e  briefly  to  the  commission  just  what  you  do  to 

get  up  the  Eapide  Phit :  you  make  your  course  first  

Mr.  Batten.  Where  f rom  ^ 

Mr.  King.  CToing  upstreaui  and  approaching  the  Hog's  Back. 

Mr.  Batten.  We  go  up  alongside  the  wharf  at  Ogden's  Ishmd, 
referred  to  this  morning  as  Crapser's  Wharf,  I  think.  We  go  up 
about  the  length  of  a  boat  opposite  that  in  the  eddy.  After  we  get 
out  probably  two  lengths  of  the  boat — 1  do  not  know,  as  the  current 
i<  so  strong,  but  the  water  is  shallow  and  the  boat  does  not  run  in 
-hallow  water  like  she  does  in  deep  water.  We  edge  out  to  the  Boil- 
ers: that  is,  letting  her  drift  out,  as  it  were,  and  we  get  out  in  the 
Boilei's,  and  when  we  get  out  at  the  second  boiler  we  cross  by  the 
I  anal  bank,  for  the  purpose  of  getting  across  the  strong  current  and 
Tor  the  purpose  of  getting  slack  water  alongside  the  canal. 

Mr.  King.  Do  you  ever  fail  to  get  across? 

Mr.  Batten.  Yes:  we  drop  too  low  and  have  to  come  back.  Not 
\  cry  often,  but  sometimes. 

Mr.  King.  How  do  you  estimate  your  ability  to  make  the  shore? 

Mr.  Batien.  There  is  a  little  bay  below  the  point  on  the  north 
-liore  and  we  go  up  in  that  bay.  There  is  a  little  point  below  that. 
Ir  is  so  small  you  would  not  notice  it  on  the  chart.  If  we  get  below 
that  we  can  not  get  up.  AVe  drop  back  and  try  it  over  again.  I 
have  done  that  several  times. 

Mr.  King.  With  what  boats? 

-Mr.  Batten.  The  Bap  ids  Prince.    I  haA^e  done  it  with  t\\Q.  S^yarta  ii 
I  the  Corsica}},  which  were  side-wheel  boats. 
Mr.  King.  You  failed  to  make  the  crossing? 

Mr.  Batten.  To  get  past  this  little  point:  that  is  what  they  call 
the  sticking  point. 

-Mr.  King.  But  you  make  no  effort  whatever  to  stem  the  current 
in  the  Rapide  Plat  ? 

Mr.  Batten.  No,  sir;  you  could  not  do  it,  we  could  not  go  up. 

Mr.  Tawney.  Where  is  this  point  located  with  reference  to  Canada 
l^hmd? 

Mr.  Batten.  It  is  a  long  way  up  above  that. 
Mr.  Tawney.  Above  Canada  Island? 
Mr.  Batten.  Oh,  yes:  away  up. 

Mr.  King.  You  are  talking  now  of  the  Rapide  Plat? 
Mr.  Batten.  Yes:  above  the  Hog's  Back. 

Mr.  King.  Having  now  described  your  method  of  navigation  past 

iiada  Island  and  up  through  the  Rapide  Plat,  will  you  make  what 
nient  you  wish  on  the  statement  that  because  you  could  now  get 
the  Rapide  Plat  you  would  be  able  to  get  up  past  Canada  Island, 
n  if  the  current  is  increased  by  one-half  its  present  amount. 

Mr.  Batten.  Under  present  conditions  we  can  get  up  with  an 

^rt,  but  if  you  increase  the  current  I  feel  sure  we  could  not  get  up 
t  Canada  Island.  I  have  not  heard  whether  you  are  going  to 
lease  the  current  alongside  the  canal  bank  up  to  Canada  Island, 
link  the  current  has  a  tendency  toward  the  canal  bank. 

Ml-.  Lea.  We  are  going  to  make  it  go  right  straight  through. 

\fr.  Baitten.  Will  it  interfere  with  the  eddy  along  the  caual  bank? 

^^r.  Lea.  I  do  not  think  it  will  and  I  do  not  think  you  know  any- 
ng  about  it.  We  are  going  to  have  eddies  in  that  section,  after 
increase  the  velocity,  the  same  as  we  have  them  now. 
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Mr.  King.  Will  you  tell  me,  captain,  whether  the  strength  of  the  ; 
current  in  the  Rapide  Plat  is  one  that  you  contend  against  or  that^^ 
you  endeavor  to  avoid? 

Mr.  Batten.  We  avoid  the  current  entirely. 

Mr.  King.  Then,  the  measure  of  the  strength  of  the  current  there 
is  no  measure  of  the  capabilities  of  navigation. 
Mr.  Batten.  No. 

Mr.  King.  And  that  current  has  sometimes  prevented  you  from 
actually  getting  across  into  slack  water. 

Mr.  Batten.  I  have  never  been  on  any  boat  yet  that  we  could  go 
up  the  current  there  between  the  Boilers  and  the  Canada  bank. 
There  may  be  boats  that  can  do  that,  but  I  never  was  on  one. 

Mr.  King.  Under  existing  conditions  you  never  have  failed  to  get 
up  the  river. 

Mr.  Batten.  Oh,  no ;  not  up  there. 

Mr.  King.  Although  you  have  made  different  attempts  at  it  on 
some  occasions.  I  suppose  coming  down  a  single  boat  is  not  much 
incommoded. 

Mr.  Batten.  I  do  not  think  it  would  interfere  with  a  single  boat 
at  all. 

Mr.  King.  Having  the  draft  which  the  Rapids  Prince  has. 
Mr.  Batten.  Not  in  the  slightest. 

Mr.  King.  Even  a  freighter  might  not  be  inconvenienced  provided 
the  stage  of  the  water  is  good. 
Mr.  Batten.  I  do  not  think  so. 

Mr.  King.  Do  you  know  anything  about  the  towing  question  ? 

Mr.  Batten.  I  have  towed  some  barges.  I  took  down  two  ships 
cut  in  two,  which  is  a  very  ugly  tow,  and  part  of  a  raft,  and  barges. 

Mr.  King.  It  has  been  suggested  that  vessel  interests  would  be 
protected  provided  14  feet  navigation  was  given  over  the  Hog's 
Back.  Suppose  you  enjoyed  15-foot  navigation  and  that  were  de- 
creased to  14  feet  6  inches,  are  you  still  as  well  off  as  at  15  feet? 

Mr.  Batten.  No. 

Mr.  King.  Why? 

Mr.  Batten.  The  more  water  the  better;  the  boat  steers  better. 
Mr.  King.  Has  it  anything  to  do  with  the  safety  of  the  ships  ? 
Mr.  Batten.  The  more  water  you  have  under  the  boat  the  easier 
she  steers. 

Mr.  King.  Have  you  any  instances  to  name  to  the  commission  of 
a  boat  getting  into  trouble  with  considerable  water  underneath  her? 

Mr.  Batten.  No;  I  tell  you  I  have  seen  boats  strike,  boats  that 
would  run  out  of  deep  water  into  the  shallow  water,  and  the  shallow 
water  would  be  a  foot  deeper  than  we  draw. 

Mr.  King.  And  still  strike? 

Mr.  Batten.  Yes. 

Mr.  King.  Why? 

Mr.  Batten.  I  think  because  of  going  out  of  the  deep  water  into  the 
shallow.  That  is  the  only  reason  I  can  give. 

Mr.  Magrath.  How  long  does  it  take  you  to  go  up  the  Rapide 
Plat? 

Mr.  Batten.  Forty-five  minutes. 

Mr.  Magrath.  How  long  does  it  take  you  to  go  up  the  canal  ? 
Mr.  Batten.  If  you  have  it  clear,  probably  an  hour  and  a  half. 
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Mr.  Magrath.  How  long  does  it  take  you  to  come  down  through 
the  oanal  ? 

Mr.  Batten.  We  don't  come  down  the  canal. 
Mr.  Magrath.  But  if  you  did  use  the  canal  down? 
Mr.  Batten.  It  would  be  about  the  same  time  as  going  up. 
Mr.  Magrath.  How  long  would  it  take  you  to  come  down  the 
rapids  ? 

Mr.  Batten.  About  15  minutes;  it  is  a  pretty  strong  current. 
Mr.  King.  Have  vou  anything  to  say  about  this  dangerous  side 
draft? 

Mr.  Batten.  Realh%  I  never  heard  of  it  until  I  came  into  this 
building.  No  doubt  a  side  draft  would  be  dangerous,  but  so  far 
as  a  single  boat  is  concerned,  I  never  heard  of  it. 

Mr.  Van  Kennen.  The  character  of  the  side  draft  between  Can- 
ada Island  and  Ogden  Island  would  be  a  menace  to  a  tow. 

^Ir.  Batten.  Yes;  but  I  never  heard  of  it. 

Mr.  Van  Ivennen.  You  have  been  navigating  another  kind  of 
a  vessel. 

Mr.  Batten.  Of  course  we  could  swing  her  out  there. 
Mr.  Van  Kennen.  You  have  not  been  navigating  tugs  with  tows 
\  ery  much. 
Mr.  Baittn.  Not  an  awful  lot. 
Mr.  Van  Kennen.  Not  in  that  section. 
Mr.  Batten.  I  have  taken  all  classes  of  boats  there. 
Mr.  Van  Kennen.  But  taking  tows  is  not  your  usual  work. 
Mr.  Batten.  No. 

^Ir.  Van  Kennen.  One  question  with  reference  to  what  the  com- 
-sioner  asked  as  to  upbound  boats  in  the  canal — I  suppose  the 
-senger  boats  have  the  right  of  way? 

Mr.  Batten.  Well,  it  just  depends. 

Mr.  Van  Kennen.  If  two  boats  are  coming  up  at  the  same  time, 
doe?  not  the  passenger  boat  have  the  right  of  way  ? 

Mr.  Batten.  If  you  are  ready  to  go  ahead,  yes,  but  you  do  not 
ays  do  that. 

Mr.  Van  Kennen.  Because  the  other  boat  is  ahead  of  you? 
-Mr.  Batten.  No;  even  if  you  are  together  you  don't  always  get 
right  of  way. 

Mr.  Van  Kennen.  You  are  entitled  to  it,  I  suppose? 
Mr.  Batten.  Yes,  we  are  supposed  to. 

Mr.  Van  Kennen.  If  I  understood  you  correctly  you  said  that 
i  never  navigated  a  boat  that  you  know  of  that  could  breast  the 
rent  up  at  the  Boilers. 

Mr.  Baiten.  Between  the  Boilers  and  the  canal  bank;  no. 
Nfr.  Van  Kennen.  You  never  tried? 
Mr.  Baiten.  Yes;  we  stopped  there. 

Mr.  Van  Kennen.  I  understand,  but  that  is  not  the  course  of 
igation. 

Mr.  BA'riTN.  We  could  not  get  up  there,  I  am  satisfied  of  that. 
Mr.  Van  Kennen.  At  that  point? 
Mr.  Bato^n.  At  that  point. 

Mr.  Van  Kennen.  What  is  the  speed  of  your  boat,  the  Rapids 
Nfr.  Batten.  About  15  miles. 
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Mr.  Van  Kennen.  At  that  point  where  you  say  that  the  Rapids 
King  would  not  go  up,  it  is  because  of  the  swiftness  of  the  current 
at  that  point? 

Mr.  Batten.  Certainly. 

Mr.  Van  Kennen.  And  therefore  the  current  must  be  so  swift  at 
that  point  at  the  Boilers  that  a  boat  with  a  speed  of  15  miles  an 
hour  can  not  go  up. 

Mr.  Batten.  That  is  right. 

Mr.  Van  Kennen.  Do  you  agree  with  the  statement  that  has  been 
made  that  there  are  points  in  that  north  channel,  namely,  this  one 
point  that  you  are  speaking  ot  at  the  Boilers,  that  is  where  the 
velocity  of  the  water  is  greater  than  at  this  point  at  Canada  Island. 

Mr.  Batten.  Yes. 

Mr.  Van  Kennen.  You  agree  with  that? 
Mr.  Batten.  Yes. 

Mr.  Van  Kennen.  And  that  from  your  own  experience  as  a  navi- 
gator ? 

Mr.  Batten.  Yes ;  that  is,  right  in  the  channel. 
Mr.  Van  Kennen.  I  am  speaking  about  the  channel,  of  course. 
Now,  when  you  come  up  you  stick  under  Canada  Island  ? 
Mr.  Batten.  As  close  as  I  can. 

Mr.  Van  Kennen.  That  is  to  take  advantage  of  the  slack  water. 

Mr.  Batten.  Yes;  we  take  advantage  of  it  all  the  time. 

Mr.  Van  Kennen.  And  then  you  bear  across  to  the  other  side  to 
take  advantage  of  slacker  water  on  the  other  side. 

Mr.  Batten.  Y^s,  after  we  come  around  the  island  and  go  about 
half-way  up. 

Mr.  Van  Kennen.  You  spoke  about  the  eddy  on  the  other  side; 
you  did  not  exactly  say  what  effect  you  thought  this  change  might 
have,  but  you  seemed  to  be  somewhat  in  doubt  in  regard  to  that,  as 
to  the  effect  on  that  idea.  Would  you  not  think  that  the  effect  of  it 
would  be  to  lengthen  the  eddy  on  the  Canada  side  ? 

Mr.  Batten.  I  do  not  think  so.  The  eddy  to-day  comes  up  to  the 
head  of  Canada  Island,  just  up  to  the  point  where  the  shoal  is. 

Mr.  Van  Kennen.  Don't  you  think  that  might  increase  that  eddy. 

Mr.  Batten.  I  doubt  it  very  much. 

Mr.  Van  Kennen.  You  have  as  much  doubt  about  that  as  you  have 
doubt  of  the  effect  it  would  have  on  the  other  side. 

Mr.  Batten.  Yes,  I  do  not  know  what  the  effect  of  it  would  be  on 
the  other  side. 

Mr.  Van  Kennen.  You  say  you  can  not  get  into  the  eddy  on  the 
north  side  because  of  the  construction  of  your  boat. 
Mr.  Batten.  Yes. 

Mr.  Van  Kennen.  And  therefore  you  have  to  make  up  in  your 
boat  in  what  we  claim  is  not  an  eddy  but  the  current. 

Mr.  Batten.  The  slack  water  over  on  the  other  side. 

Mr.  King.  He  distinguishes  three  things,  the  eddy,  the  slack  water, 
and  the  current. 

Mr.  Van  Kennen.  I  understand  that;  I  have  been  through  there 
many  a  time.  What  you  mean  is  where  you  went  up,  there  was 
current. 

Mr.  Batten.  Where  we  were  crossing. 

Mr.  Van  Kennen.  There  is  current  near  the  Canada  bank. 
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'    Mr.  Battex.  Yes,  slack  current. 

^Ir.  Van  Ivexxen.  It  is  not  as  strong  as  it  is  in  the  center. 
Mr.  Batten.  Xo,  notliino:  like  it. 

Mr.  Van  Ivennen.  And  that  is  the  reason  jom  call  it  slack. 
Mr.  Batten.  Yes,  I  do  not  call  it  an  eddy. 

Mr.  Van  Kennen.  The  eddy  to  your  mind  is  the  water  running 
upstream. 
Mr.  Batten.  Yes. 

Mr.  Van  Kennen.  Xow,  when  you  are  navigating  downstream,  the 
coui*se  is  all  tlie  way  down  the  river. 
Mr.  Batten.  Yes. 

Mr.  Van  Kennen.  You  don't  go  into  the  canal  at  all. 
Mr.  Batten.  Xot  at  all,  unless  something  happens. 
Mr.  Van  Kennen.  There  are  many  points  where  the  water  is  much 
shallower  than  it  would  be  in  the  north  channel. 
Mr.  Batten.  Going  down? 

Mr.  Van  Ivennen.  Yes.  You  strike  many  places  along  as  you  go 
down  there,  where  the  water  is  much  shallower  than  it  is  in  the 
north  chamiel. 

Mr.  Batten.  Certainly,  we  run  the  rapids. 

Mr.  Van  Kennen.  Could  you  give  us  an  estimate  of  the  lowest 
depth  of  water  in  your  entire  course  down,  I  mean  the  shallow 
places  ? 

Mr.  Batten.  We  strike  sometimes,  that  will  give  you  an  idea. 
Mr.  Van  Kennen.  Where  is  that? 

Mr.  Batten.  Split  Rock  or  the  Lachine  Rapids.  There  is  a  cellar 
in  this  place  and  sometimes  if  you  get  an  east  wind  the  water  goes 
down. 

Mr.  Van  Kennen.  I  am  trying  to  show  that  there  are  other  places 
on  your  downstream  course  where  the  water  is  much  lower  than  it 
would  be  at  the  same  stage  of  water  in  the  Rapide  Plat. 

Mr.  Batten.  Yes. 

Mr.  Van  Ivennen.  Are  there  any  other  places  in  the  Rapide  Plat 
where  you  have  found  the  current  or  the  velocity  of  the  water 
stronger  than  you  did  at  Canada  Island,  aside  from  that  point? 

Mr.  Batten.  At  Millpitch  that  would  be  stronger.  We  go  very 
slowly  for  two  or  three  lengths  of  the  boat  when  you  cross  into  the 
bay.  ' 

Mr.  Van  Kennen.  Millpitch  is  above  the  head  of  Canada  Island? 
Mr.  Batten.  Yes;  above  the  head  of  the  proposed  dam. 
Mr.  Van  Kennten.  How  far? 

Mr.  Baiten.  From  the  head  of  the  dam  it  would  be  about  half  a 
le,  but  I  do  not  know  exactly. 

Mr.  Van  Kennen.  I  suppose  there,  as  you  say,  you  go  very  slow? 
Mr.  Batten.  Yes. 

Mr.  Van  Kennen.  It  is  pretty  hard  to  navigate? 
Mr.  Batten.  It  is. 

Mr.  Van  Kennen.  It  would  improve  the  navigation  there  if  the 
iter  was  made  slackei'? 
^Ir.  Batten.  Certainly. 

Mr.  Van  Kenntkn.  Is  there  any  other  point  on  your  way  up  aside 
from  the  Millpit^Ii  Point? 
^fr.  Baiten.  No. 
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Mr.  Van  Kennen.  These  are  the  two  places  in  the  stretch  of  your  ^ 
upstream  navigation  where  the  current  as  it  is  to-day  with  norriial  '^ 
conditions  on  the  river,  where  the  current  is  stronger  than  it  is  at 
Canada  Island,  where  the  velocity  is  greater,  I  mean. 

Mr.  Batten.  I  think  the  velocity  in  Rapide  Plat  is,  but  going 
up  Canada  Island  we  go  pretty  slow,  too,  and  that  is  where  we  have 
to  judge  by  the  speed  of  the  current,  so  we  go  very,  very  slow  and 
we  stop  sometimes. 

Mr.  Van  Kennen.  Do  you  want  that  answer  to  be  interpreted 
by  me  and  by  this  commission  as  changing  your  testimony,  that  the 
velocity  of  the  current  at  the  Boiler  is  stronger  than  it  is  at  Canada 
Island,  according  to  your  judgment  as  a  navigator  ? 

Mr.  Batten.  I  l^hink  it  is  stronger  at  Rapide  Plat ;  that  is,  between 
the  Boilers  and  the  canal. 

Mr.  Van  Kennen.  Under  present  conditions? 

Mr.  Batten.  What  I  am  talking  about  now  is  

Mr.  Van  Kennen.  And  also  at  what  you  call  Millpitch  Point? 

Mr.  Batten.  Millpitch  Point  is  pretty  strong ;  we  do  not  go  over  a 
mile  an  hour. 

Mr.  Van  Kennen.  I  think  that  is  fair,  captain. 

Mr.  Batten.  Outside  of  Millpitch,  if  we  get  out  in  the  current, 
we  can  not  go  up  there.  In  Millpitch  we  take  advantage  of  the 
eddies. 

Mr.  Van  Kennen.  You  take  advantage  of  the  eddy  every  time 
you  can? 

Mr.  Batten.  Certainly. 

Mr.  King.  When  you  mentioned  the  current  at  the  Boilers  being 
stronger  than  at  Canada  Island,  as  it  is  to-day,  you  meant  between 
the  Boilers  and  the  canal  bank? 

Mr.  Batten.  Yes. 

Mr.  King.  The  current  in  the  Boilers  itself  runs  which  way? 

Mr.  Batten.  What  we  call  the  second  Boiler,  we  run  up  there,  it 
is  quite  slack  for  the  length  of  the  boat;  there  is  an  eddy  there  and 
that  is  why  we  get  up  there  and  try  and  get  headway,  of  course. 

Mr.  King.  Tell  me  if  your  boat  can  under  present  conditions  get 
from  the  Boilers  over  to  the  canal  bank  in  spite  of  the  current  which 
is  stronger  than  that  which  exists  to-day  down  at  Canada  Island, 
why  you  would  not  be  able  to  do  that  down  at  Canada  Island  under 
the  new  conditions? 

Mr.  Batten.  I  do  not  know  what  you  mean. 

Mr.  King.  You  have  suggested  that  while  you  could  get  across 
from  the  Boilers  to  the  north  shore  in  spite  of  a  current  stronger 
than  there  is  at  Canada  Island,  that  you  do  not  think  you  could  do 
that  under  the  new  conditions  down  at  Canada  Island. 

Mr.  Batten.  No  ;  if  they  increase  that  current  there  I  do  not  think 
so.  Of  course  I  do  not  know  what  effect  it  would  have  on  the  eddies 
along  there. 

Mr.  King.  Suppose  they  do  not  increase  that  current  any  more 
than  the  velocity  which  now  runs  between  the  Boilers  and  the  north 
shore.  What  do  you  think  the  result  would  be  ? 

Mr.  Batten.  Of  course  if  it  does  not  interfere  with  the  slack  water 
alongside  the  canal  bank  so  we  can  cross  over  and  ^t  into  the  slack 
water,  we  could  get  up. 
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Mr.  King.  So  long  as  the^^  do  not  interfere  with  the  slack  water 
north  of  Canada  Island? 
Mr.  Batten.  Yes. 

Mr.  King.  What  interference,  if  any,  do  you  think  there  will  be 
with  that  slack  water  after  the  embankment  is  put  in? 
Mr.  Van  Kennen.  He  has  testified  that  he  does  not  Ivuow. 
Mr.  King.  He  has  not. 

Mr.  Batten.  My  own  opinion  is  that  the  embankment  will  run  the 
water  right  across  to  the  canal  bank. 

Mr.  King.  And  do  away  with  the  slack  water  alongside  the  canal 
bank? 

Mr.  Batten.  That  is  my  opinion,  but  of  course  I  only  give  it  as 
my  opinion. 

Mr.  King.  At  how  many  miles  per  hour  do  you  now  go  in  the 
BapUh  Pj^nce  upbound  north  of  Canada  Island? 

Mr.  Batten.  When  we  run  alongside  the  eddy — we  are  practically 
outside  the  eddy — about  2  miles ;  we  do  not  go  very  fast. 

Mr.  Powell.  You  mean  in  the  strongest  current? 

Mr.  Batten.  She  would  stop  in  the  strongest  current. 

Mr.  Powell.  Which  boat? 

Mr.  Batten.  The  Rapids  Prince;  she  is  the  slower  of  the  two. 
Mr.  King.  You  say  you  would  probably  go  2  miles  an  hour  in  slack 
water  and  you  are  stopped  in  the  swift  water. 
Mr.  Batten.  Yes;  when  she  would  head  up. 
Mr.  ^IiGNAULT.  Is  the  slack  water  always  in  the  same  position? 
Mr.  Batten.  Practically  the  sa*me. 

^Ir.  Powell.  That  is  due  to  the  character  of  the  bottom  of  the 
river? 

Mr.  Batten.  I  think  so.  There  are  some  places  in  the  river  where 
the  cellars  fill  and  meet;  sometimes  the  cellar  is  level  and  the  next 
time  there  is  a  deep  cellar.  I  think  it  is  due  to  the  bottom  of  the 
channel. 

Mr.  Powell.  I  was  thinking  about  the  increase  of  current  down 
there.   The  river  is  narrow  there  ? 
Mr.  Batten.  Yes. 

Mr.  Powell.  Considerably  more  so  than  above  anywhere  until 

I  get  to  the  head  of  the  canal? 
Mr.  Batten.  Yes. 

Mr.  Powell.  Is  the  channel  pretty  well  from  bank  to  bank? 
Mr.  Batten.  Yes;  do  3^ou  mean  at  Canada  Island? 
Mr.  Powell.  Between  Canada  Island  and  Canada. 
Mr.  Batten.  Yes. 

Mr.  Powell.  The  water  there  is  pretty  rapid  at  present? 
Mr.  Batten.  Yes;  there  is  a  pretty  strong  current. 

Powell.  How  many  knots'  increase  would  it  stand  before  you 
lid  stem  it  at  all? 

Mr.  Batten.  Of  course  if  it  did  not  interfere  with  the  eddies,  that 
another  thing.  You  could  take  advantage  and  seesaw  across, 
t  if  they  shut  us  out  of  the  eddies  you  have  no  possible  chance  of 

!ting  up  at  all.  There  is  slack  water  alongside  the  canal  bank  to 
_  T  uu  now    We  take  advantage  of  all  the  slack  water. 

Mr.  Powell.  You  are  speaking  about  the  jjossibility  of  the  destruc- 

II  of  these  eddies  by  the  embankment  and  dam. 
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Mr.  Batten.  Yes. 

Mr.  Powell.  Would  you  consider  that  to  be  the  result  of  having 
a  direct  straight  run  down  there? 

Mr.  Batten.  Yes;  there  is  quite  a  bend  from  Canada  Island 
around  there. 

Mr.  Powell.  And  the  withdrawal  or  diversion  of  the  water  down 
through  that  channel  would  have  the  effect  of  turning  the  water 
against  the  canal  bank  as  it  is  to-day  ? 

Mr.  Batten.  Yes. 

Mr.  Gardner.  How  do  the  high  and  low  stages  of  the  river  affect 
the  eddies  now? 

Mr.  Batten.  I  do  not  think  it  affects  the  eddies  much. 

Mr.  Van  Kenn^n.  You  say  you  come  over  on  the  Canada  side  and 
take  the  slack  water  up ;  do  you  have  the  slack  water  up  practically 
from  Millpitch  down? 

Mr.  Batten.  We  go  up  the  canal  bank.  There  is  a  barge  sunk 
there  now  and  we  have  to  go  outside. 

Mr.  Van  Kennen.  So  you  would  stay  on  that  side  of  the  river? 

Mr.  Batten.  Yes. 

Mr.  Van  Kennen.  And  of  course  you  get  the  slack  water  up 
through  Millpitch? 

Mr.  Batten.  You  don't  run  very  fast,  but  you  get  it  slacker  than 
you  would  in  midstream. 

Mr.  Van  Kennen.  I  think  the  evidence  is  that  Millpitch  Point  is 
half  a  mile  above  Canada  Island? 

Mr.  Batten.  I  think  it  is. 

Mr.  Powell.  Are  there  any  reefs  projecting  from  either  side  that 
would  cause  difficulties  ? 

Mr.  Batten.  At  the  head  of  Canada  Island  there  is  a  ledge  runs 
out,  but  it  is  a  part  of  the  island ;  a  point,  practically. 

Mr.  Powell.  But  down  between  Canada  Island  and  the  Canada 
shore  ? 

Mr.  Batten.  The  canal  bank  runs  out  and  forms  a  little  bay,  and 
that  is  where  the  eddy  is. 

Mr.  Powell.  How  far  does  it  project  from  the  marginal  line  ? 

Mr.  Batten.  It  continues  straight  along  the  canal  bank ;  it  is  like 
a  bay. 

Mr.  McLean.  Did  you  ever  navigate  a  boat  on  the  Little  River? 
Mr.  Batten.  No. 

Mr.  McLean.  Do  you  know  of  any  navigation  ever  on  the  Little 
Piver  ? 

Mr.  Batten.  No  ;  I  do  not. 

Mr.  McLean.  The  canal  and  lock  that  were  there  were  before  your 
time? 

Mr.  Batten.  I  do  not  know  anything  about  that  side  at  all. 

Mr.  McLean.  How  long  have  you  been  on  the  St.  Lawrence  River? 

Mr.  Batten.  About  45  years. 

Mr.  McLean.  Is  it  a  clear  or  a  turbid  stream ;  I  refer  to  the  main 
river  ? 

Mr.  Batten.  It  is  clear  water. 

Mr.  McLean.  Do  you  upon  occasions  find  it  carrying  a  great  deal 
of  sediment,  or  is  it  usually  clear? 
Mr.  Batten.  No  ;  it  is  clear. 
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Capt.  James  Martin,  a  witness  produced  for  and  on  behalf  of  the 
Dominion  Marine  .Association,  after  being  first  duly  sworn,  was  ex- 
amined and  testified  as  follows: 

Mr.  King.  Where  do  you  reside,  Capt.  Martin? 

Capt.  Martin.  At  Kingston. 

Mr.  King.  Are  you  a  master  mariner? 

Capt.  Martin.  Yes,  sir. 

Mr.  King.  You  have  a  certificate  for  what  boats? 

Capt.  Martin.  For  any  steamships  on  inland  waters. 

Mr.  King.  Have  you  had  any  experience  piloting  passenger  boats? 

Capt.  Martin.  Xo. 

Mr.  King.  Your  experience  has  been  with  freighters? 

Capt.  Martin.  Yes. 

Mr.  King.  And  tugs? 

Capt.  Martin.  And  tugs. 

Mr.  King.  How  long  with  freighters? 

Capt.  Martin.  About  eight  years  now. 

Mr.  King.  How  long  with  tugs? 

Capt.  ^Iartin.  Over  30  years. 

Mr.  King.  In  what  waters? 

Capt.  Martin.  The  St.  Lawrence  River;  Canadian  and  American 
waters. 

Mr.  King.  Would  vour  towing  take  vou  up  through  the  Rapide 
Plat  ? 

Capt.  Martin.  Yes,  sir. 
Mr.  King.  With  what  kind  of  boats  in  tow? 
Capt.  Martin.  Barges. 

Mr.  King.  How  many  have  you  taken  clowm  there  in  a  tow  at  one 
time  i 

Capt.  Martin.  I  have  taken  clow^n  from  five  to  seven. 
Mr.  King.  What  is  an  ordinary  tow  ? 
Capt.  Martin.  About  two  or  three  now. 

Mr.  King.  Are  there  any  particular  troubles  going  down  with  a 
tow.  and  if  so,  where  do  you  experience  them '( 

Capt.  Martin.  The  only  particular  trouble  that  I  ever  found  was 
going  through  the  Hog's  Back,  as  they  call  it. 

Mr.  King.  Is  there  any  trouble  down  by  Ogden  Island  ? 

Capt.  Martin.  No,  sir;  I  never  experienced  any  trouble  there. 

Mr.  King.  What  have  you  to  say  as  to  the  suggestion  that  boats 
frecjuently  get  into  trouble  between  Ogden  Island  and  Canada  Island 
by  running  on  the  bottom  there  ? 

Capt.  Martin.  If  they  get  displaced  or  have  engine  troubles  up 
above  this  place  they  would  naturally  go  into  that  place. 

Mr.  KiN(;.  Do  you  know  of  any  other  occasion  on  which  a  boat  has 
_'.ne  on  there? 

Capt.  Martin.  No,  sir. 

Mr.  King.  Your  tow\s  do  not  go  down  the  canal? 
Capt.  Martin.  No. 
Mr.  King.  Why  not? 

Capt.  Martin.  Because  it  is  quicker  down  through  the  rapids. 
Mr.  King.  Is  there  any  difficulty  in  entering  the  head  of.  the  Mor- 
-burg  Canal  ? 

Capt.  Martin.  There  is  difficulty,  yes. 
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Mr.  King.  Has  that  anything  to  do  with  the  tows  taking  the  river? 
Gapt.  Martin.  Yes.  , 
Mr.  King.  Did  you  ever  take  a  tow  into  the  head  of  the  canal  ? 
Capt.  Martin.  No  ;  I  never  did.  I  never  had  occasion  to. 
Mr.  King.  You  have  taken  freighters  in  ? 
Capt.  Martin.  Yes. 

Mr.  King.  You  have  heard  the  evidence  as  to  the  way  in  which 
freighters  are  taken  in? 
Capt.  Martin.  Yes,  sir. 
Mr.  King.  Is  that  correct? 
Capt.  Martin.  It  is  practically  correct. 

Mr.  King.  You  have  heard  the  evidence  as  to  the  reading  of 
the  gauge  at  Cardinal  in  order  to  ascertain  whether  you  can  get  down 
the  Rapide  Plat? 

Capt.  Martin.  Yes,  sir. 

Mr.  King.  Do  you  agree  with  that? 

Capt.  Martin.  Sixteen  feet  there  gives  you  14  feet  in  the  rapids. 
Mr.  King.  If  your  barge  is  drawing  14  feet  and  the  reading  indi- 
cates 14  feet  in  the  rapids,  it  is  not  very  safe  navigation,  is  it  ? 
Capt.  Martin.  It  is  not  very  safe  with  a  barge. 
Mr.  King.  Have  you  ever  touched? 

Capt.  Martin.  I  have,  yes.  I  do  not  know  who  did  not  with  stage 
of  water,  14  feet. 
Mr.  King.  And  even  with  a  higher  stage  of  water  than  14  feet? 
Capt.  Martin.  No,  not  often.  I  never  did. 

Mr.  King.  If  they  did  it  would  be  because  they  were  not  in  the 
exact  channel? 

Capt.  Martin.  They  were  not  in  the  exact  place  or  not  taking 
the  pitch  in  the  right  way. 

Mr.  King.  But  if  the  thing  is  not  done  just  exactly  right  they  may 
touch  ? 

Capt.  Martin.  Yes. 

Mr.  King.  It  is  a  difficult  piece  of  navigation? 
Capt.  Martin.  It  is. 

Mr.  King.  With  a  freighter  downbound  what  trouble  do  you  have 
near  Odgen  Island  ? 

Capt.  Martin.  No  trouble  at  all. 

Mr.  King.  Have  you  ever  gone  up  the  river  ? 

Capt.  Martin.  Yes,  sir. 

Mr.  King.  With  what  boats? 

Capt.  Martin.  With  tugs. 

Mr.  King.  More  than  one  ? 

Capt.  Martin.  I  went  up  with  two. 

Mr.  King.  But  I  mean  on  more  than  one  occasion. 

Capt.  Martin.  Yes ;  on  more  than  one  occasion. 

Mr.  King.  How  often  ? 

Capt.  Martin.  I  suppose  I  must  have  gone  up  more  than  10  times 
anyway. 

Mr.  King.  What  is  the  purpose  in  going  up  outside  ? 

Capt.  Martin.  The  reason  I  went  up  there  that  time  was  because 
they  were  improving  the  Morrisburg  Canal  and  there  was  not  enough 
water  for  the  tug  to  get  through  there  and  we  sent  our  light  barges 
up  through  the  canal  and  we  went  up  outside. 
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Mr.  KixG.  You  have  heard  the  description  of  the  upbound  naviga- 
tion. Do  you  agi'ee  with  that  or  do  you  differ?  That  is,  with  the 
course  taken. 

Capt.  Martin.  Description  by  whom  I 

Mr.  King.  A  description  by  Capt.  Batton.    In  what  way  would 
your  navigation  with  the  tug  differ  from  that? 
Capt.  Martin.  The  same  way. 

^Ir.  King.  Do  you  keep  the  same  distance  from  the  shore  of 
Canada  Ishind  ? 

Capt,  Martin.  Yes,  sir;  you  would  naturally  work  the  same  way 
to  get  up  there  as  he  does. 
Mr.  King.  Did  you  get  into  the  slack  water? 
Capt.  Martin.  Yes. 

Mr.  King.  Are  there  any  places  where  you  get  into  the  real  eddy? 

Capt.  ^Martin.  You  could  not  get  into  a  real  eddy  there  at  Canada 
Island.    Of  course,  you  would  not  be  long  in  it. 

Mr.  King.  Have  you  any  idea  about  what  speed  you  make  over 
the  bottom  upbound'^  at  Canada  Island? 

Capt.  Martin.  I  have  stopped  there  with  my  boat  and  would  not 
make  half  a  mile  an  hour  at  the  point. 

Mr.  King,  ^yhat  boat  are  you  referring  to  when  you  say  that? 

Capt.  Martin.  I  am  referring  to  the  tug  Jessie  Hall.  She  was  be- 
tween an  11  and  12  mile  an  hour  boat. 

Mr.  King.  Employed  by  the  Montreal  Transportation  Co.? 

Capt.  Martin.  At  that  time;  yes. 

Mr.  King.  In  their  river  work  of  towing  barges? 

Capt.  Martin.  Yes,  sir. 

Mr.  King.  Have  you  been  on  any  more  high-powered  boats? 
Capt.  Martin.  Not  any  higher  than  her. 
Mr.  King.  And  she  stopDed? 

Capt.  ^Iartin.  Yes;  she  would  stop  at  times  and  start  again,  but 
she  managed  to  get  up. 

Mr.  King.  "With  the  current  increased  by  half  at  that  point  could 
you  get  up? 

Capt.  Martin.  No,  sir;  I  do  not  think  so. 

Mr.  Van  Kennen.  I  think  you  said  that  you  were  master  of  the 
Jess-ie  Hall  which  went  upstream  at  that  point? 
Capt.  Martin.  Yes,  sir. 

Mr.  Van  Kennen.  At  from  11  to  12  miles  an  hour? 
Capt.  Martin.  Yes. 

Mr.  Van  Kennen.  With  a  boat  going  at  11  to  12  miles  an  hour 
jii  got  up  all  right? 

Capt.  Martin.  Yes;  I  got  up  all  right. 

Mr.  Van  Kennen.   You  say  on  one  occasion  you  stopped,  but  you 
got  up? 
Capt.  Martin.  Yes. 

Mr.  Van  Kennen.  I  suppose  that  the  stop  might  have  been  due  to 
the  fact  that  your  fire  got  a  little  low  or  something  of  that  kind,  or 
your  steam  was  not  just  right? 

Capt.  Martin.  It  could  have  been  that.  I  attributed  it  to  the 
rrent. 

Mr.  Van  Kennen.  Well,  it  might  have  been  duo  to  the  causes  1 
ve  stated? 
Capt.  Martin.  Yes. 


1192      OBSTRUCTIOliJ-  OF  ST.  LAWRENCE  RIVER  AT  WADDINGTON,  Y. 


Mr.  Van  Kennen.  That  is  frequent  when  you  are  striking  some  of 
those  points  as  you  are  going  along  up.  Are  you  familiar  with 
Weavers  Point  below? 

Capt.  Martin.  I  am. 

Mr.  Van  Kennen.  How  would  it  compare  with  that? 
Capt.  Martin.  It  is  stronger  than  Weavers  Point  by  a  long  ways. 
Mr.  Van  Kennen.  When  you  go  up  above  what  do  you  call  the 
Hog's  Back? 

Capt.  Martin.  There  where  the  swell  is. 

Mr.  Van  Kennen.  And  you  agree  that  the  velocity  there  is  greater 
than  it  is  down  at  Canada  Island  ? 

Capt.  Martin.  It  would  be  in  the  channel. 
Mr.  Van  Kennen.  You  have  to  put  across? 
Capt.  Martin.  You  have  to  put  across;  yes. 

Mr.  Van  Kennen.  Down  at  Canada  Island  you  strike  slack  water 
that  runs  up  as  far  as  Millpitch  Point  ? 
Capt.  Martin.  Yes. 

Mr,  Van  Kennen.  Would  your  tug  get  into  what  they  call  the 
eddy?  ^  I 

Capt.  Martin.  You  could  not  get  into  that.  You  would  get  into 
the  water  running  upstream. 

Mr.  Van  Kennen.  When  you  get  up  to  Millpitch  Point  you  strike 
another  pretty  strong  current? 

Capt.  Martin.  Yes, 

Mr.  Van  Kennen.  Then  you  drift  across  to  Ogden  Island? 
Capt.  Martin.  Yes. 

Mr.  Van  Kennen.  Of  course,  you  agree,  too,  that  the  current  at 
Millpitch  Point  is  stronger  than  it  is  down  at  Canada  Island  ? 
Capt.  Martin.  I  do  not  think  so. 
Mr.  Van  Kennen.  You  think  it  might  be? 
Capt.  Martin.  I  think  it  is  weaker. 

Mr.  Van  Kennen.  Well,  if  it  were  weaker  and  any  improvement 
in  the  course  of  navigation  made  it  less  strong,  I  suppose  it  would  be 
an  improvement  to  navigation,  would  it  not  ? 

Capt.  Martin.  I  suppose  it  would. 

Mr.  Van  Kennen.  And  the  same  would  be  true  above  at  the  point 
where  it  is  stronger  in  there  ? 

Capt.  Martin.  If  it  was  an  improvement. 

Mr.  Van  Kennen.  If  it  would  slacken  the  water,  it  certainly 
would  be  an  improvement  to  navigation  in  that  respect  ? 
Capt.  Martin.  It  would. 

Mr.  Van  Kennen.  In  going  downstream,  when  you  get  down 
pretty  nearly  below  the  Hog's  Back  and  before  you  get  down  to  Mill- 
ditch  Point,  what  course  do  you  lay?  Do  you  lay  a  course  straight 
down  to  Canada  Island  ? 

Capt.  Martin.  Not  at  all. 

Mr.  Van  Kennen.  Where  do  you  go  ? 

Capt.  Martin.  Up  on  the  canal  banks. 

Mr.  Van  Kennen.  Just  as  far  as  you  can? 

Capt.  Martin.  Well,  not  as  far  as  you  can.  You  can  not  do  that. 
Mr.  Van  Kennen.  Why  can  you  not  go  as  far  as  you  can  ? 
Capt.  Martin.  As  far  as  you  can  right  up  that  bank? 
Mr.  Van  Kennen.  Yes.  -  \ 
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Capt.  Martin.  Well,  you  can  not  do  it.    It  would  be  impossible. 

Mr.  Vax  Kexnen.  Well,  you  go  over  that  way  ? 

Capt.  Martin.  We  haul  over  that  way. 

-Mr.  Van  Kennen.  What  for? 

Capt.  Martin.  To  hold  up  there  a  little. 

Mr.  Van  Kennen.  Why  ? 

C'apt.  ^Iartin.  There  is  a  little  cross  current  there. 
Mr.  Van  Kennen.  Is  that  the  reason  you  hold  up? 
CapU  Martin.  You  have  to  hold  up  there  as  well  as  at  other  places. 
Mr.  Van  Kennen.  Never  mind  about  the  other  places.    Do  you 
d  up  there  so  as  to  avoid  that  cross  current? 
*.'apt.  ^Iakitn.  We  hold  up  there  a  little,  yes. 
Mr.  Van  Kennen.  It  is  to  avoid  the  cross  current,  is  it  not? 
Capt.  ^Iartin.  There  is  a  kind  of  a  cross  current  there. 
Mr.  Van  Kennen.  Well,  where  does  that  cross  current  run? 
Capt.  ^Iartin.  In  between  the  two  islands. 

Mr.  Van  Kennen.  That  is  between  Ogden  Island  and  Canada 
Khuidf 
Capr.  Martin.  Yes. 

Mr.  Van  Kennen.  If  they  were  eliminated  you  would  not  have 
:iold  up  there,  would  you? 
^/apt.  Martin.  I  do  not  suppose  we  would. 

Mr.  Van  Kennen.  You  would  have  a  straight  run,  would  you 

Capt.  Martin.  I  do  not  know  that  it  Avould  be  a  straight  run. 
Mr.  Van  Kennen.  It  would  be  straighter  than  it  is  now,  would 
it  not  ( 

Capt.  ^Iartin.  Well,  I  could  not  say  that. 

Mr.  Van  Kennen.  What  would  be  the  reason  for  it? 

Capt.  Martin.  You  might  have  to  hold  up  to  the  canal  bank. 

Mr.  Van  Kennen.  Xot  because  of  that  current  if  there  were  not 

',"  ^ 

<  apt.  ]Martin.  You  might  have  to  hold  up  there  to  keep  off  the 
al  bank. 

\Ir.  Van  Kennen.  Do  I  understand  you  to  say  that  if  the  current 
hed  toward  the  canal  bank  you  would  have  to  hold  up  to  the  canal 
k  to  avoid  going  into  it? 

<  apt.  Martin.  Xo:  but  it  would  pitch  the  current  over  to  the  canal 
ik  and  we  may  have  to  hold  up  to  avoid  that  the  other  way. 

Mr.  Van  Kennen.  That  would  have  a  tendency  to  straighten  your 
rse.  would  it  not? 

•  apt.  Martin.  It  would  straighten  it  a  little  there. 
Mr.  Van  Kennen.  That  is  all. 

Mr.  McLean.  Capt.  Martin,  do  you  know  anything  about  boats 
the  Little  River.  Have  you  ever  been  on  the  Little  River  with 
as? 

'  apt.  Martin.  No,  sir:  I  never  was  up  there. 

Mr.  McLean.  How  long  have  you  known  the  St.  Lawrence  River? 

'  apt.  Martin.  About  30  years. 

Mr.  McLean.  Is  the  water  in  the  St.  Lawrence  River  clear  or 
bid  ? 

•  apt.  Martin.  It  is  clear. 

Mr.  McLean.  Is  that  its  general  condition? 

1137»;3— 19  13 
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Capt.  Martin.  It  is  clear,  yes. 

Mr.  Van  Kennen.  Captain,  when  they  ask  you  about  the  naviga- 
tion on  the  Little  Eiver,  you  mean  to  say  that  you  yourself  have 
never  navigated  that  river  ? 

Capt.  Martin.  No. 

Mr.  Van  Kennen.  But  you  know  that  it  is  navigable  and  is 
navigated  ? 

Capt.  Martin.  I  have  heard  of  boats  going  up  there  as  far  as  they 
can  go. 

Mr.  Van  Kennen.  I  mean  from  the  Little  Eiver  down  to  the  dam. 
Capt.  Martin.  That  is  above  the  dam? 

Mr.  Van  Kennen.  You  know  that  has  been  navigable  for  20  years 
so  far  as  boats  are  concerned,  do  you  not  ? 
Capt.  Martin.""  I  know  that. 

Mr.  Van  Kennen.  And  those  are  the  types  of  boats  that  drew 
6  or  7  feet  of  water  ? 
Capt.  Martin.  Yes. 

Mr.  Van  Kennen.  What  was  the  name  of  the  largest  boat  ? 
Capt.  Martin,  The  Crosco^  the  Mary  and  the  Algona. 
Mr.  Van  Kennen.  And  for  a  great  many  years  they  navigated  in 
there,  did  they  not? 

Capt.  Martin.  Yes;  they  did. 

Mr.  Van  Kennen.  And  the  Algona  drew  at  least  T  feet  of  water, 
did  she  not? 

Capt.  Martin.  I  think  she  did. 

(Thereupon,  at  5  o'clock  p.  m.,  the  commission  adjourned  until  10 
o'clock  a.  m.,  Thursday,  October  3,  1918.) 


Thursday,  October  3,  1918. 
Pursuant  to  the  adjournment,  the  commission  reconvened  at  10 
o'clock  a.  m. 

Mr.  Van  Kennen.  I  want  to  recall  the  last  witness,  Capt.  Martin, 
for  just  a  few  questions. 

Capt.  James  Martin,  a  witness  produced  for  and  on  behalf  of  the 
Dominion  Marine  Association,  was  thereupon  recalled,  and  testified 
further  as  follows : 

Mr.  Van  Kennen.  Capt.  Martin,  I  understood  you  to  say  during 
your  examination  yesterday  that  there  was  no  navigation  in  the 
Little  River. 

Capt.  Martin.  Well,  I  misunderstood  the  question. 

Mr.  Van  Kennen.  Will  you  explain  about  the  navigation  in  the 
river  that  you  know  of,  and  I  am  particularly  referring  to  the  upper 
reaches. 

Capt.  Martin.  I  went  in  there  with  a  boat  drawing  9  feet  of  water. 
Mr.  Van  Kennen.  Of  course,  you  were  the  pilot  ? 
Capt.  Martin.  Yes,  sir. 

Mr.  Van  Kennen.  You  mean  the  upper  reaches  of  the  Little 
River? 

Capt.  Martin.  Yes ;  I  went  in  there  with  the  tug  Myer  and  a  barge 
loaded  with  coal. 

Mr.  Van  Kennen.  Where  was  the  coal  discharged? 
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Cixpx.  Maijtin.  I  think  it  was  do\\n  by  the  bridge. 
Mr.  Van  Kexnen.  At  the  docks  ? 
'  Capt.  Martin.  At  the  coal  docks. 
Mr.  Van  Kennen.  Have  you  been  down  more  than  once  ? 
Capt.  Martin.  I  think  it  was  only  once. 

Mr.  Van  Kennen.  Of  course,  you  know  about  the  steamers  plying 
down  the  Little  Eiver  to  Ogdensburg.  the  J/yer,  tlie  Mari/,  the  Cresco, 
and  the  Ah/o/uj/ 

C  apt.  Martin.  Yes,  sir:  I  liave  seen  them  coming  out  of  there. 

Ml'.  Van  Xvennen.  All  of  them  drew  approximately  from  6  to  7 
foet  of  water  at  least  I 

Capt.  Martin.  Yes,  sir. 

Mr.  Oaiidner.  How  long  ago  w^as  that? 

Capt.  Martin.  That  was  about  10  years  ago  that  I  was  in  there. 
Mr.  Van  Kennen.  But  these  boats  have  been  running  up  until 
quite  recently  i 

Capt.  Martin.  Yes,  sir. 

Mr.  Powell.  What  part  of  the  river  did  you  have  in  mind  when 
you  were  giving  your  evidence  3'esterday? 
Capt.  Martin.  Down  below^  the  dam. 

Mr.  Van  Kennen.  I  might  explain  that  just  after  you  get  down 
below  the  dam,  say  a  few  hundred  feet,  there  is  a  drop  of  w  ater  there 
and  that  is  the  real  harbor  into  Waddington  and  they  come  up  into 
that  harbor  from  below. 

Mr.  Tawnet.  The}^  come  in  there  from  the  main  river? 

Mr.  Van  Kennen.  Yes. 

Mr.  Mignaxjlt.  How  do  boats  from  Ogdensburg  go  to  Wadding- 
ton? 

Capt.  Martin.  The}^  can  go  in  the  Little  River,  can  they  not? 

Mr.  ^IiGNAULT.  Is  it  the  usual  course  to  go  down  the  north  chan- 
nel and  come  in  south  of  Canada  Island  ? 

Capt.  ]SIartin.  Yes,  sir;  I  think  there  is  a  channel  over  that  way. 
I  have  seen  them  coming  that  w^ay. 

Mr.  MiGNAULT.  What  would  you  consider  the  best  course  to  get 
to  Waddington  from  Ogdensburg? 

Mr.  Van  Kennen.  With  a  load  of  coal,  say. 

Capt.  Martin.  I  suppose  by  the  Little  River.  That  is  the  way  I 
went  that  time. 

Mr.  MiGNAULT.  How  could  3^ou  enter  the  Little  River  by  the  upper 
entrance  i 

Capt.  Martin.  By  the  upper  reach  above  Ogden  Island. 
Mr.  Van  Kennen.  As  a  matter  of  fact,  there  has  been  navigation 
there  for  a  great  many  years  by  boats  drawing  9  feet  of  water. 

Mr.  Keefer.  Did  you  say,  Capt.  Martin,  that  your  boat  was  draw^- 
iner  9  feet  ? 


C  apt.  Martin.  Yes,  sir. 
Mr.  Keefer.  And  3^ou  went  into  the  Little  River  at  the  head? 
Capt.  ^Iartin.  Yes,  sir. 

^Ir.  Keefer.  What  was  the  stage  of  the  river,  high  or  low  w^ater? 
Capt.  Martin.  I  think  it  was  in  August.    The  w^ater  would  h& 
fairly  high  then. 

Mr.  Keefer.  Do  you  know  what  the  sailing  directions  are  for  the- 
mouth  of  that  river? 
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Capt.  Martin.  No,  sir;  not  there. 

Mr.  Keefer.  I  am  told  that  the  sailmg  directions  say  it  is  only  6 
or  7  feet. 

Capt.  Martin.  I  know  this  boat  that  I  had  drew  9  feet. 
Mr.  Keefer.  It  must  have  been  very  high  water. 
Capt.  Martin.  Yes ;  it  was  probably  high  water. 
Mr.  Van  Kennen.  Mr.  Chairman,  I  would  like  now  to  recall  Mr. 
Connolly  for  a  moment. 

W.  S.  Connolly,  a  witness  previously  produced  for  and  on  behalf 
of  the  applicant,  was  recalled  and  testified  further,  as  follows : 

Mr.  Van  Kennen.  I  want  to  ask  one  question,  Mr.  Connolly,  as  to 
the  amount  expended  by  the  New  York  &  Ontario  Co.  in  the  acquisi- 
tion of  the  property  and  in  the  necessary  engineering  and  mechani- 
cal work,  in  order  to  ascertain  the  extent  and  rights  of  your  company. 

Mr.  Connolly.  We  have  expended  to  date  over  $400,000,  irrespec- 
tive of  accumulated  interest  on  the  investment. 

Mr.  Tawney.  That  expenditure  extends  over  a  period  of  how  long? 

Mr.  Connolly.  About  10  years. 

Mr.  Van  Kennen.  Mr.  Connolly,  what  do  you  say  about  your  per- 
sonal knowledge  with  regard  to  the  navigation  of  the  Little  River 
by  way  of  the  upper  entrance? 

Mr.  Connolly.  I  took  the  tug  Mary^  drawing  between  9  and  10 
feet,  down  there  myself,  in  and  out. 

Mr.  Van  Kennen.  The  tug  Mary. 

Mr.  Connolly.  Yes,  sir ;  and  she  is  one  of  the  large  river  tugs  and. 
I  am  not  a  navigator. 

Mr.  Van  Kennen.  What  do  you  know  about  the  fact  of  their  hav- 
ing navigated  that  river  regularly  for  a  great  many  years  ? 

Mr.  Connolly.  Ever  since  my  boyhood  tugs  have  gone  in  and  out 
there  and  have  taken  in  and  out  barges.  It  has  been  used  as  much 
as  the  other  part  of  the  river.  They  had  a  line  of  three  passenger 
boats  running  there  continually. 

Mr.  Van  Kennen.  By  what  course? 

Mr.  Connolly.  Both  courses. 

Mr.  Van  Kennen.  I  am  speaking  about  the  entrance  to  the  Little 
River.  What  boats  do  you  know  of  in  your  experience  that  have 
been  run  in  there  ? 

Mr.  Connolly.  Apart  from  the  tugs  and  barges  the  passenger 
boats  were  the  Algona^  the  Island  Dove^  the  Massena^  the  Gresco^ 
and  the  Orizaba.  There  have  been  others.  I  can  recall  those  just 
now  that  were  regularly  run  as  passenger  boats  plying  in  and  out 
there. 

Mr.  Van  Kennen.  Where  were  they  plying  between? 

Mr.  Connolly.  The  river  port  towns;  mainly  Waddington  and 
Ogdensburg.   They  had  a  daily  line  running  up  and  down  there. 

Mr.  MiGNAuLT.  How  did  they  get  to  Waddington  ? 

Mr.  Connolly.  One  or  two  started  from  the  dock  above  the  dam. 

Mr.  Tawney.  The  dock  is  above  the  dam  and  above  the  bridge? 
'   Mr.  Connolly.  Yes.   They  had  a  dock  on  each  side  of  the  Little 
River. 

Mr.  MiGNAULT.  They  ran  there  at  all  seasons  ? 
Mr.  Connolly.  Yes,  sir. 
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^Ir.  MiGXAULT.  As  I  understood  from  Mr.  Tucker,  the  mouth  of 
the  Little  River  was  so  overgrown  with  weeds  that  it  was  difiicult 
f  r  a  motor  boat  to  get  in. 

Mr.  CoxNOLLY.  These  steamers  go  right  through  the  weeds  and 

A'  them  up  with  their  wheels.   The  weeds  do  groAV  there  10  to  12 

r  long.  I  know,  because  I  have  hunted  ducks  there. 

Mr.  MiGXAULT.  So  a  motor  boat  would  have  more  trouble  getting 
ill  tlian  a  larger  steamer  ? 

Mr.  CoxxoLLY.  Yes.  sir. 

Mr.  Powell.  Are  those  boats  side-wheelers? 

Mr.  CoxxoLLY.  Xo. 

^Ir.  Keefer.  There  has  been  no  improvement  to  navigation  on  the 
river  for  a  considerable  time,  has  there?  Do  3^ou  know  of  any  at 
tlie  entrance  to  the  river? 

Mr.  CoxxoLLY.  Xo. 

Mr.  Keefer.  There  has  been  no  improvement  whatever  made  by 
the  department  of  the  Government  ? 

Mr.  CoxxoLLY.  Xone  in  my  experience. 

Mr.  Keefer.  It  has  never  been  improved  to  your  knowledge? 

^Ir.  CoxxoLLY.  Xo.  I  think  there  was  a  little  cleaning  out  of 
stones  there  about  10  or  50  years  ago. 

Mr.  Keefer.  And  so  far  as  the  river  below  the  dam  is  concerned, 
where  you  come  from  the  St.  Lawrence  up  toward  the  dam,  is  there 
any  navigation  on  the  way  up  at  all? 

Mr.  CoxxoLLY.  Oh.  yes;  it  goes  right  up  to  the  dock  where  Ave 
stopped  the  day  the  commissioners  were  there. 

Mr.  Keefer.  That  is  below^  the  dam? 

^Ir.  CoxxoLLY.  About  1,000  feet  below  the  dam. 

Mr.  Keefer.  There  has  been  no  improvement  in  navigation  down 
there  ? 

Mr.  CoxxoLLY.  Xo:  but  you  can  take  a  20-foot  boat  up  there. 

Mr.  Tawxey.  There  is  a  pulp-wood  plant  of  some  kind  on  the 
lower  side  of  the  dam,  is  there  not? 

Mr.  CoxxoLLY.  Yes,  sir;  there  is  very  deep  water  there. 

^Ir.  Tawxey.  I  know  there  was  a  very  large  boat  lying  there  un- 
loaded when  we  w^ere  there  during  August. 

^Ir.  CoxxoLLY.  Yes ;  there  are  over  40  feet  of  water  there. 

Mr.  MiGXAULT.  That  was  below  the  dam,  was  it  not? 

Mr.  Tawxey.  Yes;  that  is  what  I  said. 

Mr.  MiGXAULT.  Mr.  Connolly,  there  are  a  few  questions  I  vrould 
like  to  put  to  you.  It  was  stated  by  one  of  the  witnesses  for  the 
applicant  that  if  the  dam  were  placed  at  the  ])oinr  A,  on  })late  1.  there 
would  be  some  lands  flooded  for  wlr.ch  cou'pensai ion  would  lune  to 
be  arranged. 

Mr.  C'oxxoLLv.  Yes,  sir. 

Mr.  MiGXAULT.  Could  you  tell  me  what  are  those  lands,  which  I 
understand  do  not  Ixdong  to  the  company,  and  which  would  he. 
flooded  if  the  dam  were  placed  at  the  point  A  ? 

Mr.  Connolly.  There  are  four  or  five  vacant  lots  tliere.    Wo  have 
been  in  negotiation  for  tliem  and  have  an  understanding  with  the 
owners  that  they  sell  at  a  reasonable  price. 
■  Mr.  MiGXAULT.  What  is  the  value  of  those  lots? 

Mr.  Connolly.  I  cstiiKate  that  about  $10,000  would  (  owr  lii.'  \\  hole 
thing. 
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Mr.  MiGNAULT.  The  point  a  little  confuscl  in  my  mind,  because 
an  exhibit  was  introduced  yesterday,  being  a  plot  of  the  township 
identifying  the  lots  which  were  granted  by  the  State  of  New  York  at 
the  end  of  last  century,  and  it  was  then  said  that  the  company  owned 
all  these  lands  comprising  the  whole  water  front.  I  presume  from 
what  you  say  that  there  are  certain  pieces  of  ground  that  do  not  yet 
belong  to  your  company? 

Mr.  Connolly.  They  are  shown  here  on  this  map.  For  instance, 
there  is  one  marked  "  Dickson."  That  is  in  the  hands  of  an  estate. 
There  is  a  small  creamery  there. 

Mr.  MiGNAULT.  Referring  to  Exhibit  A-34,  will  you  state  what 
lands  on  the  water  front  below  the  site  of  the  present  dam  do  not 
belong  to  your  company? 

Mr.  Connolly.  The  Dickson,  the  Crapser,  the  Rutherford,  the 
Burdick,  and  the  Forbes  lots. 

Mr.  Tawney.  What  is  the  total  frontage  of  those  lots? 

Mr.  Connolly.  Less  than  250  feet. 

Mr.  MiGNAULT.  Is  that  vacant  land  ? 

Mr.  Connolly.  It  is  vacant  land. 

Mr.  Powell.  That  is  between  the  bridge  and  the  dam  ? 
Mr.  Connolly.  No;  it  is  lower  than  the  dam. 
Mr.  Van  Kennen.  It  is  below  sites  A  and  B. 
Mr.  Gaedner.  Is  it  on  the  mainland  ? 
Mr.  Connolly.  Yes,  sir. 

Mr.  MiGNAULT.  Between  the  site  of  the  present  dam  and  point  A 
on  plate  2,  does  your  company  own  all  the  land  on  Ogden  Island? 

Mr.  Connolly.  It  does  not.  It  owns  the  escarpment  from  the  line 
of  the  Crapser  and  Porteous  farms  eastward  about  1,000  feet,  includ- 
ing the  projecting  side  on  this  south  shore  of  Ogden  Island,  all  of 
Avhich  is  shown  on  the  map. 

Mr.  MiGNAULT.  What  is  the  average  width  of  the  stretch  of  land 
on  the  point  ? 

Mr.  Connolly.  It  is  about  80  feet. 

Mr.  MiGNAULT.  If  the  dam  were  constructed  at  the  point  A,  would 
iiny  flowage  extend  beyond  the  stretch  of  land  indicated  on  the  plan  ? 

Mr.  Connolly.  Yes;  it  would  be  necessary  for  us  to  acquire  the 
escarpment  from  the  land  between  the  Porcheous  and  Crapser  proper- 
ties, where  our  property  ends  immediately  east  of  the  existing  dam, 
a  distance  of  about  500  or  600  feet. 

Mr.  MiGNAULT.  That  is  to  say,  you  w^ould  have  to  acquire  a  stretch 
of  land  from  the  Crapser-Porteous  line  upstream  about  500  feet? 

Mr.  Connolly.  Yes  -  to  the  existing  dam. 

Mr.  MiGNAULT.  Would  the  flowage  extend  beyond  the  stretch  of 
land  in  front  of  the  Porteous  property  ? 

Mr.  Connolly.  No;  that  is  high  ground.  We  own  all  the  land 
that  would  be  affected. 

Mr.  MiGNAULT.  Between  the  line  of  the  Crapser-Porteous  proper- 
ties and  the  point  which  juts  into  the  river,  with  the  latter  included, 
you  own  all  land  that  would  be  affected  by  flowage  ? 

Mr.  Connolly.  Yes ;  Mr.  Porchas  sold  us  that  for  that  purpose. 

Mr.  Van  Kennen.  I  think  the  deed  is  in  evidence.  May  I  ask 
what  is  the  character  of  the  bank  from  the  point  of  the  Porteous- 
Orapser  line  westwarclly  to  your  property  ? 
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^    Mr.  Connolly.  It  is  almost  a  perpendicular  clay  bank. 

Mr.  ^IiGNAULT.  Just  where  would  point  A  on  plan  A-3J:  be? 
Mr.  Connolly.  From  approximately   the   foot   of   Oak  Street 
straight  across  to  Ogden  Island. 

Mr.  Van  Kennen.  There  is  just  one  thing  where  I  either  mis- 
i-derstood  Commissioner  ^lignault  or  I  have  not  gotten  a  clear 
.derstanding  of  the  fact.  The  property  which  Mr.  Cleveland  testi- 
d  was  owned  by  this  company  is  that  property  on  the  river  be- 
een  the  south  end  of  the  dam  and  extending  directly  across  to 
_rden  Island  just  below  the  dam. 

Mr.  Connolly.  We  do  not  own  any  property  west  of  the  dam. 
Mr.  MiGNAULT.  I  did  not  understand  that  the  original  grants  cov- 
od  any  water  rights  or  any  right  to  the  bed  of  the  river,  not  in 
u-rms. 

Mr.  Van  Ivennen.  The  original  grant  did  not,  but  the  State  of 
Xew  York  in  the  act  of  1S26  granted  to  these  people. 

Mr.  MiGNAULT.  Outside  of  the  act  of  1826,  you  have  no  title  from 
the  State  of  Xew  York  to  any  of  the  bed  of  the  river?  That  is,  out- 
side of  the  acts  of  1808  and  1826,  you  have  no  title  from  the  State  of 
Xew  York  to  any  part  of  the  betl  of  the  Little  River? 

Mr.  Van  Kennen.  We  presume  that  our  grants  give  us  that  right. 
We  have  not  it  in  terms,  if  that  would  answer.   It  does  not  say  the 
ttom  of  the  river,  but  it  does  say  that  we  go  to  the  stream. 
^Ir.  MiGNAULT.  But  you  have  neither  as  representing  the  original 
grantees  nor  by  subsequent  grants  any  title  from  the  State  of  New 
^'"I'k  to  the  bed  of  the  Little  Eiver,  outside  of  what  title  may  be  con- 
ned in  the  acts  of  1808  and  1826? 

Mr.  Van  Kennen.  And  the  original  grants,  whatever  rights  they 
may  have  given  us. 

Mr.  MiGNAULT.  But  the  original  grants  in  terms  did  not  give  you 
any  water  rights? 

Mr.  Van  Kennen.  No.  Of  course,  I  will  speak  of  that  a  little 
later.   It  is  a  matter  of  law. 

Mr.  McLean.  Mr.  Connolly,  I  show  you  plate  1  and  show  you  on 

it  plate  the  proposed  dam  indicated  by  the  letter  A.  I  ask  you  if 
.  II  are  familiar  with  that  location  in  the  Little  River. 

Mr.  Connolly.  I  am. 

Mr.  McLean.  Can  vou  tell  us  what  the  depth  of  water  is  at 
point  A? 

Mr.  Connolly.  That  depends  upon  the  stage  of  the  river,  of 
course,  but  the  elevation  of  the  bottom  is  about  200  to  203  feet  at 
mean  tide  at  New  York.  That  would  give  us  usually  about  12  or 
13  feet  of  water  there. 

Mr.  McLean.  Where  do  these  steamers  about  which  you  have  testi- 
1  land  ?  Do  they  land  to  the  right  of  point  A  or  to  the  left  of 
int  A?  In  other  words,  do  they  land  on  the  downstream  side  of 
mt  A? 

\fr.  Connolly.  Yes. 

Mr.  McLean.  How  far  is  the  existing  wharf  indicated  on  plate  1, 
.   -rked  A? 
Mr.  Connolly.  About  100  feet. 

Mr.  MiGNAULT.  The  existing  wharf  is  opposite  the  J.  S.  Ruther- 
ford property  ? 
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Mr.  C0NNOLL.Y.  Yes ;  it  belongs  to  Mr.  Rutherford. 

Mr.  McLean.  Mr.  Connolly,  you  spoke  of  some  dredging  opera- 
tions in  the  Little  River.  Do  you  know  when  those  operations  were 
carried  on? 

Mr.  Connolly.  No  ;  they  were  a  long  time  ago. 

Mr.  McLean.  About  1880? 

Mr.  Connolly.  I  would  say  before  that. 

Mr.  McLean.  By  whom  were  they  undertaken,  if  you  know? 
Mr.  Connolly.  I  do  not  know.    I  assume  the  National  Govern- 
ment. 

Mr.  McLean.  Have  you  ever  had  any  examination  made  to  ascer- 
tain what  those  operations  were  ? 

Mr.  Connolly.  No.  In  making  cross  sections  of  the  river  myself 
there  I  found  the  evidence  of  where  the  dredge  had  gone  through 
and  put  a  dump  over  at  one  side. 

Mr.  McLean.  You  have  made  examinations  of  the  bed  of  the  river 
yourself,  have  you? 

Mr.  Connolly.  Yes;  I  have. 

Mr.  McLean.  I  show  you  Exhibit  A-31  and  ask  you  if  you  can 
indicate  on  that  exhibit  where  you  m'ade  these  examinations? 

Mr.  Connolly.  The  whole  length  of  the  channel. 

Mr.  McLean.  That  is  from  the  point  marked  "  1 "  downstream 
throughout  the  whole  channel? 

Mr.  Connolly.  The  whole  length  of  the  river ;  yes. 

Mr.  McLean.  You  made  an  examination  at  the  point  marked  "  1," 
did  you? 

Mr.  Connolly.  Yes. 

Mr.  McLean.  What  examination  did  you  make  there? 

Mr.  Connolly.  By  cross  sections  we  first  found  5,000  feet  of  area. 

Mr.  McLean.  Did  you  make  any  soundings? 

Mr.  Connolly.  Yes,  sir. 

Mr.  McLean.  Any  borings,  or  just  soundings? 
Mr.  Connolly.  Just  soundings. 

Mr.  McLean.  You  said  in  your  examination  you  had  found  indica- 
tions of  where  this  dredging  had  been  carried  on.  Will  you  indicate 
on  Exhibit  A-31,  by  reference  to  the  different  lines  across  the  Little 
River  there  shown,  just  where  you  found  that  indication,  or  as  nearly 
as  you  can? 

Mr.  Connolly.  I  would  say  it  was  100  feet  south  of  cross  section 
No.  1  on  this  map. 

Mr.  McLean.  That  is  downstream? 

Mr.  Connolly.  Downstream,  practically  due  south. 

Mr.  McLean.  For  how  great  a  distance  downstream  did  those  indi- 
cations continue? 

Mr.  Connolly.  It  was  merely  a  clearing  off  of  the  corner  of  the 
shoal,  a  very  short  distance. 

Mr.  McLean.  Did  you  find  that  indication  on  each  side  of  the 
channel  or  only  on  one  side? 

Mr.  Connolly.  It  is  practically  only  on  one  side.  It  was  more 
marked  on  one  side. 

Mr.  McLean.  Was  that  clearly  to  be  ascertained  at  point  No.  1  ? 

Mr.  Connolly.  No  ;  it  is  south  of  point  1. 
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Mr.  McLean.  Did  you  rind  those  indications  at  an}^  other  portion 
of  the  channel  ? 

Mr.  Connolly.  Xo:  that  was  the  only  place  it  could  have  ever 
been  touched. 

Mr.  McLean.  I  understand  you  testified  that  you  have  expended 
-ome  S-iOO.OOO  in  acquiring  these  various  properties. 
^Ir.  Connolly.  Yes,  sir. 

Mr.  McLean.  And  may  I  ask  you  ^Yhether  that  expenditure  was  in 
casli  or  in  securities  of  your  company? 
Mr.  Connolly.  Cash. 
Mr.  McLe.\n.  Actual  casli  outlay? 

Mr.  Connolly.  Actual  cash  outlay  outside  of  the  accumulated  inter- 
est on  the  money  put  out. 

Mr.  Magrath.  That  was  for  the  franchise? 

Mr.  Connolly.  This  company  was  incorporated  not  by  myself  but 
by  other  people,  and  under  the  authorization  of  the  public  service 
commission  of  Ncay  York  they  purchased  this  property  by  giving 
certain  amounts  in  securities  and  cash.  We  purchased  all  their  in- 
terest from  them  and  paid  them  a  certain  amount  in  cash.  Then  we 
went  on  with  the  expenditures  ourselves  for  the  plans,  etc. 

Mr.  Magrath.  When  you  say  in  securities."  do  3'OU  mean  your 
own  stock  in  your  company? 

Mr.  CoxNOLJA'.  Yes;  under  the  order  of  the  Public  Service  Com- 
raission  of  the  State  of  New  York  the  stock  in  our  company  can 
only  be  sold  for  cash,  $100  a  share,  and  the  bonds  at  81  per  cent  of 
the  par  value.  The  commission  in  this  case  did  set  the  amount 
of  securities  which  could  be  issued,  the  price  at  which  they  should 
be  sold,  and  the  amount  of  money  which  should  be  expended  in  each 
part  of  the  work.  They  put  their  engineer  on  it  and  considered  the 
whole  case. 

Mr.  Magrath.  AVhat  proportion  of  that  $400,000  is  represented 
in  property? 

Mr.  Connolly.  Approximately  one-half,  I  would  think. 

Mr.  McLean.  May  I  ask  just  one  more  question,  Mr.  Connolly, 
about  the  water?  You  are  familiar  with  the  waterways  indicated 
between  points  A  and  B,  are  5^ou  not? 

^Mr.  Connolly.  Yes. 

Mr.  McLean.  There  is  a  channel,  at  least  for  small  boats,  at  the 
present  time  from  the  point  A  up  along  Ogden  Island  to  the  dam  ? 
Mr.  Connolly.  Yes. 

Mr.  McLean.  What  depth  of  water  does  that  channel  carry? 
Mr.  Connolly.  From  6  to  15  feet. 

Mr.  McLean.  And  that  runs  right  up  to  the  back  side  of  the  exist- 
ing dam.  does  it  not  ? 

Mr.  Connolly.  Yes;  that  channel  did  not  exist,  though,  prior  to 
the  year  1854.  The  old  lock  was  washed  out  and  3  acres  of  the  island 
were  carried  out  there. 

Mr.  McLean.  That  is,  the  break  in  the  dam  was  on  the  Ogden 
Island  end  of  it? 

Mr.  Connolly.  Yes;  and  the  gravel  that  was  in  the  soil  was  de- 
po.sited  and  formed  that  existing  gravel  bed  there.  The  earth  that 
was  in  it  was  carried  on  down  and  has  become  a  shoal. 
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Mr.  McLean.  I  show  you  New  York  Exhibit  1  and  call  your 
attention  to  the  Ogden  Island  end  of  the  dam,  which  I  will  mark 
with  the  letter  K.  I  ask  you  if  that  is  not  a  fill  that  was  put  in  to 
close  up  the  break  that  occurred  which  you  have  just  testified  to? 

Mr.  Connolly.  Yes;  although  this  plan  here  does  not  show  it 
correctly. 

Mr.  McLean.  In  what  respect  is  it  incorrect? 

Mr.  Connolly.  This  shows  a  wide  fill  here  [indicating].    As  a 
matter  of  fact,  that  is  a  crib  dam  instead  of  a  fill.    It  runs  from 
24  to  40  feet  wide  on  the  bottom.   It  is  a  gravity  crib  dam. 
.  Mr.  McLean.  Filled  with  rocks? 

Mr.  Connolly.  Filled  with  rocks ;  yes. 

William  J.  Stewart,  Dominion  hydrographer,  sworn. 
Mr.  Keeper.  You  are  Dominion  hydrographer,  and  you  have  been 
examined  before  this  commission  many  times  ?^ 
Mr.  Stewart.  Yes. 

Mr.  Keeper.  Eegarding  this  problem,  taking  up,  first  of  all,  the 
question  of  the  compensating  works  and  dealing  first  with  the  pro- 
posed dam  between  Canada  Island  and  Ogden  Island,  you  have  heard 
the  testimony  offered  on  behalf  of  the  applicants  as  regards  the 
effect  of  the  backwater;  are  you  able  to  agree  with  that  data  as 
regards  the  length  upstream  the  backwater  will  go  ? 

Mr.  Stewart.  Pretty  nearly. 

Mr.  Keeper.  Would  you  give  us  your  version  of  the  effect  of  the 
backwater,  because  that  is  one  of  the  most  important  problems  ? 

Mr.  Stewart.  In  this  matter,  shortly  after  the  application  came  in, 
Mr.  Connolly  was  good  enough  to  send  Mr.  Lea  and  Mr.  Tucker  to 
my  office,  and  they  supplied  me  with  almost  all  the  information  they 
had  in  connection  with  their  surveys  and  investigations  along  the 
river.  Of  course,  I  had  all  the  data  from  the  observations  and 
stream  measurements  that  have  been  taken  by  the  United  States 
Lakes  Survey,  and  I  had  in  my  office  all  the  records  from  the  canal 
gauges  taken  by  the  railways  and  canals  department  of  the  Dominion 
since  1860.  These  records  extending  over  such  a  period  are  ex- 
tremely valuable.  I  hardly  think  that  the  engineers  who  started 
them  really  knew  what  a  valuable  work  they  were  initiating.  Mr. 
Tucker  supplied  me  with  the  readings  of  the  various  gauges  he  had 
located  in  the  Eapide  Plat  and  these  give  us  some  idea  of  the  slope 
between  the  various  points  in  that  stretch  of  the  river.  With  this 
information  I  started  a  computation  for  the  effect,  first  of  all,  of  the 
diversion  through  the  Little  River;  that  is,  the  new  diversion  in  addi- 
tion, up  to  the  30,000  c.  f.  s.,  and  then  the  effect  of  the  backwater 
that  would  be  created  by  the  construction  of  the  embankment  be- 
tween Canada  Island  and  Ogden  Island.  First  of  all,  when  the 
matter  came  up,  the  computations  entailed  the  effect  of  the  diver- 
sion, which  is  twofold :  it  lowers  the  water  on  the  gauge  at  Lock  24, 
or  the  head  of  the  Morrisburg  Canal,  but  it  does  not  have  any  effect 
on  the  level  of  the  water  below  Canada  Island,  because  it  is  returned 
in  the  same  quantity,  and  the  same  quantity  is  passing  down  the 
same  cross  section. 

But  inasmuch  as  it  has  affected  the  regimen  of  the  Rapide  Plat, 
backwater  is  created  and  extends  up  so  as  to  restore  to  a  limited  ex- 
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rent  some  of  the  water  lost  at  Lock  -24  by  the  diversion  through  the 
Little  River.  This  restoration,  I  figure,  at  low.  water,  to  amount  to 
about  0.-2  foot,  the  low- water  discharoe  being  about  194,000  c.  f.  s. 
in  the  river. 

Mr.  !MiGXAtxT.  When  you  say  this  restoration "  you  mean  the 
restoration  caused  by  what? 

Mr.  Stewart.  Caused  by  the  diversion  coming  down  through  the 
Little  River  and  backino^  the  water  up  in  the  Rapide  Plat.  That  is 
0.2  foot  at  Lock  24.  That  is  to  saV,  by  the  diversion  of  30,000  c.  f.  s. 
if  the  30,000  c.  f.  s.  be  taken  out  of  the  river  altogether,  if  we  could 
"divert  it  and  send  it  off  down  through  the  State  of  New^  York  some 
place  and  not  bring  it  back  to  the  river,  the  gauge  at  Lock  24  w^ould 
"be  reduced  by  2  feet  and  it  would  reduce  the  level  of  the  water  at 
Lock  23  by  about  the  same  amount. 

Mr.  Van  Kennen.  You  said  aboitt  2  feet. 

Mr.  Stewart.  About  2  feet.  When  the  30,000  c.  f.  s.  comes  back 
to  the  river  it  restores  the  level  at  Lock  23.  and  that  increase  in  level 
there  means  a  backwater  of  about  two-tenths  of  a  foot  at  Lock  24. 
The  other  effect  will  be  that  due  to  the  construction  of  the  embank- 
ment between  Canada  Island  and  Ogden  Island.  This  wall  raise 
the  water  all  the  way  from  Canada  Island  to  Iroquois  and  probably 
beyond. 

Mr.  MiGXATn^T.  What  distance? 

Mr.  Stewart.  About  7  or  8  miles  anyway.  I  find  that  the  water 
would  be  raised  over  and  above  what  it  would  be  when  the  diversion 
of  30.000  c.  f .  s.  is  restored  to  the  river  by  about  3  inches  at  Lock  24. 
or  would  make  a  loss  from  the  present  condition  of  the  river  of 
1.53  feet. 

Mr.  MiGNALTLT.  I  tliought  it  w^as  a  gain  rather  than  a  loss,  from 
what  you  said :  would  the  level  be  higher  at  Lock  24  by  reason  of  the 
•construction  of  the  embankment? 

Mr.  Stewart.  No.  The  explanation  of  that  is  rather  complicated, 
but  it  is  roughly  in  this  way.  A  diversion  of  30,000  c.  f.  s.  through 
the  Little  River  lowers  the  water  at  Lock  24  by  about  2  feet.  When 
the  embankment  is  put  in  it  raises  the  water  at  Lock  24  by  about 
3  inches,  so  that  it  leaves  a  net  loss  of  1.53  feet. 

Mr.  MiGNArxT.  You  are  speaking  of  the  net  loss;  that  is  to  saj, 
the  loss  caused  by  the  diversion  of  the  30,000  c.  f.  s.  is  not  entirely 
made  up  hj  the  embankment.  There  is  a  net  loss  of  3  inches  at 
Lock  24. 

Mr.  Keeper.  Mr.  Lea  was  also  figuring  on  the  submerged  weir  to 
help  out  the  situation. 

Mr.  Lea.  The  question  is  a  question  of  fact  as  to  which  we  do  not 
agree. 

Mr.  King.  The  net  loss  is  not  3  inches. 
Mr.  Stewart.  Xo:  it  is  1.53  feet. 

Mr.  Keeper.  The  effect  of  your  testimony  would  be  that  by  virtue 
of  taking  away  through  the  Little  River  30,000  c.  f.  s  and  building  a 
dam  from  Ogden  Island  to  Canada  Island,  after  all  that  is  done,  you 
have  a  lowering  of  the  level  on  the  lock  sill  of  Lock  24  of  1.53  feet  ? 

Mr.  Stewart.  Yes. 

Mr.  Keeper.  You  would  decrease  the  navigation  facilities  that 
much  ? 
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Mr.  Stewart.  Yes. 

Mr.  Keeper.  Go  on,  Mr.  Stewart. 

Mr.  Stewart.  Now,  the  construction  of  the  embankment  between 
Canada  Island  and  Ogden  Island  will  raise  the  water  at  the  foot  of 
Ogden  Island  by  1  foot  over  the  present  conditions,  and  at  Hogs 
Back,  that  we  heard  so  much  about  yesterday,  there  will  be  a  loss  of 
about  an  inch. 

Mr.  MiGNAULT.  A  net  loss  ? 

Mr.  Stewart.  A  net  loss ;  yes. 

Mr.  MiGNAULT.  It  would  be  lower  by  1  inch  than  it  is  at  present  ? 

Mr.  Stewart.  That  is  what  it  would  be  under  present  conditions, 
with  a  flow  of  194,000  c.  f.  s. 

Mr.  Keefer.  Have  you  made  it  perfectly  clear  as  to  what  stage  of 
the  river  level  your  figures  would  relate  ? 

Mr.  Stewart.  Using  the  low-water  stage  with  a  passage  of  194,000 
c.  f.  s. 

Mr.  Lea.  Does  that  mean  that  Mr.  Stewart  agrees  with  what  I  said 
yesterday,  that  there  would  be  an  inch  loss  at  194,000  c.  f .  s.  ? 

Mr.  Stewart.  That  is  what  I  understood  you  to  say  yesterday,  but 
that  is  not  what  I  understood  you  to  say  the  day  before. 

Mr.  Lea.  I  did  not  refer  to  that  the  day  before  at  all. 

Mr.  King.  Yes ;  I  asked  you  the  question. 

Mr.  Lea.  195,000  c.  f .  s.  ' 

Mr.  King.  190,000  c.  f.  s.  I  asked. 

Mr.  Lea.  You  did  not  ask  about  195,000  c.  f.  s.  I  said  that  there 
would  be  a  loss  of  an  inch.  There  is  an  agreement  with  me  there, 
and  I  wanted  to  be  sure  of  that,  because  there  is  this  disagreement  as 
to  other  points. 

Mr.  Keefer.  Now,  reason  out  your  problem,  Mr.  Stewart. 

Mr.  Stewart.  If  I  take  a  discharge  of  220,800  c.  f.  s.,  which  cor- 
responds to  the  level  of  224  at  the  sill  of  Lock  24  and  212  at  the  sill 
of  Lock  23, 1  find  that  the  water  is  raised  1.3  feet  at  the  foot  of  Ogden 
Island  and  0.33  foot  at  the  Hogs  Back.  That  stage  of  the  river  is 
practically  what  Mr.  Lea  is  talking  about  as  the  critical  stage,  and  a 
net  loss  of  1  foot  at  Lock  24.  I  do  not  know  whether  it  is  necessary 
to  take  in  any  of  the  higher  stages  of  the  river. 

Mr.  Keefer.  Unless  they  wish  to  cross-examine  you,  you  need  7iot 
go  into  that,  because  what  we  are  concerned  about  is  the  lower  stages 
of  the  river  for  navigation  purposes.  The  higher  water  will  take 
care  of  itself.  I  would  like  to  ask  you  some  questions  for  Mr.  Ma- 
grath's  information.  He  asked  some  questions  yesterday;  he  was 
not  very  clear  about  the  effect  of  changes  of  discharge.  I  might  say 
that  the  records  show  that  a  change  of  1  foot  at  one  gauge  means 
practically  the  same  change  at  the  foot  of  the  canal. 

Mr.  Stewart.  For  instance,  at  a  very  low  stage  of  the  river  the 
water  at  Lock  23  is  210,  the  water  at  Lock  24  is  222.04.  A  water 
stage  of  212  at  Lock  23  means  224  at  Lock  24.  At  a  stage  of  216 
at  Lock  23  means  227.95  at  Lock  24. 

Mr.  Margatii.  The  point  I  was  concerned  about  yesterday  when 
Mr.  Lea  was  on  the  stand  was  as  to  the  swells  and  the  dips  at  various 
'  elevations. 

Mr.  Stewart.  You  can  not  tell  that  very  well  except  that  the  ap-^ 
plicants  had  a  number  of  gauges  in  the  rapids  at  various  stages  of 
the  river,  and  I  think  they  are  all  plotted  here. 
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Mr.  Mackatii.  ^Ir.  Lea,  as  a  matter  of  fact,  answered  that  yester- 

V. 

.\lr.  Stewart.  I  think  that  is  all  I  have  to  say  with  regard  to  the 
backwater. 

Mr.  Keefek.  Let  us  oet  this  summarized,  so  that  we  ordinary  law- 
is  can  understand  it.   In  the  first  place  a  diversion  of  30,000  c.  f.  s. 
rough  this  Little  River,  without  any  compensating  works,  would 
-ult  in  a  reduction  of  2  feet  of  loss  of  water  on  the  sill  of  Lock  24. 
Mr.  Stewart.  That  is  what  I  nuike  it. 
Mr.  Powell.  Provided  the  water  was  entirely  abstracted  ? 
^Ir.  Stewart.  Yes;  I  took  that  from  the  canal  records. 
Mr.  Keefer.  Then  if  put  back  into  the  river  without  compensating 
•rks.  by  virtue  of  the  backwater,  you  would  restore  that  level  nearly 
c)-tentlis  of  a  foot. 
Mr.  Stewart.  Yes. 

Mr.  Keefer.  Leaving  a  net  loss  of  1.8  feet. 
Mr.  Stewart.  Yes. 

Mr.  Keefer.  By  putting  in,  however,  the  compensating  works  be- 
een  Canada  Island  and  Ogden  Island  you  could  restore  that  total 

-s  by  virtue  of  the  diversion  and  putting  the  w^ater  back  into  the 

A  er.  so  that  your  net  loss  is  only  1.53  feet. 
Mr.  Stewart.  Yes. 

Mr.  Keefer.  Therefore,  from  a  navigating  point  of  vieAv,  you 
would  lose  that  nnich  facility  for  navigation? 
Mr.  Stewart.  Yes. 

Mr.  MiGNAULT.  That  is  a  little  more  than  6  inches. 
Mr.  Stewart.  About  18  inches ;  the  net  effect  is  1.53  feet  of  a  loss. 
Mr.  Keefer.  Is  there  anything  further  you  wish  to  state  to  the  com- 
mission as  regards  that  first  branch  of  the  compensating  works  and 
e  etl'ect  thereof  on  the  levels — if  not,  pass  on  to  the  next  point, 
iincly.  the  proposed  submerged  weir. 

Mr.  Tawney.  Before  you  do  that,  I  would  like  to  ask  to  wdiat  ex- 
iit  are  your  conclusions  different  from  those  of  Mr.  Lea  with  re- 
^e^t  to  the  effect  of  this  construction  between  Canada  Island  and 
'L''den  Island? 

Mr.  SixwART.  I  am  not  sure  that  I  know  what  Mr.  Lea  gives  as  the 
'  t  loss:  I  am  not  clear  on  that. 

Mr.  Tawney.  As  to  the  effect  on  the  Hogs  Back  and  the  sill  of 
L.x-kiM. 

Mr.  Stewart.  I  do  not  know  wdiat  Mr.  Lea's  effect  at  Lock  24  is. 
Mr.  Lea  seems  to  disagree  with  my  statement. 
3Ir.  Lea.  We  agree  as  to  the  Hogs  Back. 
Mr.  Tawney.  You  are  agreed  as  to  the  effect  at  Hogs  Back? 
Mr.  Stewart.  At  low  water;  yes. 

Mr.  MiGNAULT.  It  is  very  important  that  this  agreement  should  be 
confirmed  by  Mr.  Lea. 

Mr.  Keefer.  Do  you.  Mr.  Lea,  concur  with  what  Mr.  Stewart  says 
now  with  regard  to  the  Hogs  Back  at  low  water? 

Mr.  Stewart.  There  is  a  loss  of  one-tenth. 

Mr.  Lea.  There  is  a  loss  of  one-tenth  at  195,000  c.  f.  s.  and  at 
'20.000  c.  f.  s.  there  is  a  gain  of  4  inches.    I  said,  if  you  remember, 
J  at  the  gain  would  be  from  4  to  6  inches  at  the  Hog's  Back,  and 
Mr.  Stewart  says  4  inches,  and  I  .said  that  at  the  lower  point  there 
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would  be  a  loss  of  an  inch,  and  Mr.  Stewart  says  an  inch.  We  agree 
very  nearly  in  toto.  He  takes  my  minimum  and  I  give  a  maximum 
and  a  minimum. 

Mr.  Keefer.  Now,  we  will  take  up  the  next  phase  of  the  com- 
pensating works,  namely,  the  proposed  submerged  weir.  Mr.  Lea's 
testimony  was  to  the  effect  that  by  filling  there  and  reducing  the 
cross  section  that  he  could  equalize  the  loss  of  water  at  Lock  24 
and  maintain  a  depth  over  his  proposed  compensation  w^orks  of 
about  20  feet.    What  have  you  to  say  about  that  ? 

Mr.  Stewart.  To  restore  that  1.53  feet  that  I  speak  of  I  think 
that  my  figures  show  that  it  would  be  necessary  to  have  the  embank- 
ment high  enough  to  give  only  a  clearance  or  a  draft  of  15.7  feet 
instead  of  20  feet.'- 

Mr.  Tawney.  At  the  place  where  it  is  proposed  to  construct  this, 
submerged  weir  ? 

Mr.  Stewart.  Yes,  Mr.  Tawney;  that  means  full  compensation 
for  the  1.53  feet. 

Mr.  Keefer.  So  as  to  leave  things  in  their  normal  state  ? 

Mr.  Stewart.  As  I  understand  Mr.  Lea's  data,  it  was  proposed  to^ 
put  in  some  filling  on  the  sides  of  the  river. 

Mr.  Keefer.  Wliat  is  the  effect  of  that  ? 

Mr.  Stewart.  That  would  of  course  allow  the  crest  of  the  sub- 
merged weir  to  be  lowered  slightly,  but  I  do  not  think  it  would  be 
very  great,  because  the  fiov>^  along  the  sides  is  not  very  heavy.  In 
fact  I  think  the  curves  submitted  by  Mr.  Lea  for  the  velocity  along 
there  show  that  the  flow  is  rather  light  close  up  to  the  shore. 

Mr.  Keefer.  Then  I  suppose  it  is  hardly  necessary  to  ask,  for  it  is 
obvious  as  to  the  inadvisability  of  filling  that  up  to  15  feet,  from  a 
navigation  point  of  view,  especially  looking  forward  to  any  future 
deepening  system  of  navigation.    What  do  you  say  as  to  that? 

Mr.  Stewart.  Well,  if  we  went  in  for  river  improvement  of  course 
the  dam  at  the  foot  of  the  rapids,  in  the  vicinity  of  Lock  23,  would 
raise  the  water  considerably  over  the  present  level,  and  would  prob- 
ably give  more  than  the  20  feet  over  this  weir. 

Mr.  Keefer.  That  is  to  put  a  dam  across  the  whole  river  and 
canalize  the  river? 

Mr.  Stewart.  Yes. 

Mr.  Keefer.  We  hope  to  come  to  that  some  day,  but  apart  from 
that  is  it  advisable  or  inadvisable,  from  a  navigation  point  of  view, 
to  consider  putting  in  any  filling  in  that  river  that  would  bring  it 
up  to  15  feet  from  the  surface? 

Mr.  Stewart.  15.7,  with  a  very  low  stage  of  the  river ;  that  would 
give  14  feet  on  the  lock  sill.  At  that  time  a  boat  could  not  go  down 
over  the  Eapide  Plat  drawing  14  feet. 

Mr.  Keefer.  With  this  weir  in  ? 

Mr.  Stewart.  At  the  low  stage  of  the  river. 

Mr.  Keefer.  What  about  the  velocity  of  the  water  over  the  sub- 
merged weir  on  the  crest  of  it  ? 

Mr.  Stewart.  I  have  not  computed  that.  It  would  be  consid- 
erably more  than  it  is  at  present. 

Mr.  Keefer.  There  would  be  more  drop  there? 

Mr.  Stewart.  There  would  be  a  drop  of  1.53 ;  that  would  be  an- 
other pitch. 
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Mr.  Keeper.  Would  Ave  have  another  ceHar.    I  do  not  like  these 
iidergroimd  passage:^. 

Mr.  Stewart.  I  do  not  know  whetlier  a  cellar  would  bo  created, 
iait  there  would  be  another  Hog-'s  Back  there. 

Mr.  Keeper.  Do  you  happen  to  know  anything  as  regards  the  pre- 
liminary work  that  has  been  done  by  the  Montreal  Avater  levels  com- 
mission ?  State  to  the  commission  what  the  Montreal  level  com- 
mission is. 

Mr.  Stewart.  Some  three  of  four  years  ago  tlie  department  of 
arij'c  and  fisheries  decided  to  make  some  investigation  into  the 
reel  of  the  various  works  in  the  St.  Lawrence  I\i\'er,  and  at  other 
hices  upon  the  navigable  depth.  It  was  noticed  that  dredging  an 
a>lditional  4  feet  did  not  improve  navigation  by  that  amount. 
Mr.  MiGXATXT.  Dredging  where? 

]\]r.  Stewart.  In  the  ship  channel  of  the  St.  LaAvrence  River  beloAV 
Montreal.    This  commission  was  appointed  by  order  m  council  and 
was  composed  of  Eugene  Haskell,  dean  of  the  faculty  of  civil  en- 
neering.  Cornell  University,  Mr.  Cowie,  chief  engineer  of  the 
lontreal  harbor  commission.  Mr.  Forneret,  superintending  engineer 
r  the  ship  channel  between  Montreal  and  Quebec,  and  myself.  We 
IV e  been  engaged  all  this  time  in  investigating  this  matter  and  our 
.  port  is  prett}'  nearh^  ready  for  presentation  to  the  minister.  A 
_  (»d  many  suggestions  have  been  throv-^i  out  for  restoring  to  the 
lip  channel  the  water  that  has  been  lost,  and  one  of  the  points  taken 
.1)  was  the  question  of  improvement  in  the  supply  of  the  river,  or 
latbcr.  improvement  of  the  low-water  supi^ly.    Our  engineer  made 
n  exhaustive  study  of  the  discharges  from  Lake  Ontario,  and  he  found 
lat  by  controlling  the  outflow  the  minii?uim  discharge  could  be  in- 
creased from  194,000  c.  f.  s.  to  210,000  c.  f.  s.  giving  an  additional, 
10.000  c.  f.  s.  to  the  St.  Lawrence  River,  which  would  mean  very 
nearly  an  additional  foot  to  the  navigable  depth. 

Mr.  Keeper.  I  think  the  Internatioiial  Joini  Commission  should 
and  seized  of  the  facts  in  this  case,  because  they  will  have  many  ap- 
plications come  up,  and  it  Avill  be  advisable  to  have  the  data  before 
them.   You  have  a  copy  of  this  report'^ 
Mr.  Stewart.  Yes. 
Mr.  Keeper.  You  will  put  it  in? 
Mr.  Stewart.  Yes. 

Mr.  MiGNAULT.  How  many  copies  have  been  printed  ? 

^Jr.  Stewart.  This  is  only  one  typevritten  copy  that  has  been  pre- 
pared for  this  investigation. 

Mr.  ICeefer.  This  is  a  very  important  matter  affecting  the  whole 
•  uvigation  of  the  St.  Lawrence  River.    The  report  by  the  engineer 

ivr^rs  four  and  a  half  typewritten  pages,  and  there  is  a  report  of  Mr. 
owie,  of  the  Montreal  harbor  commissiim,  extending  over  four 
..a^es.   This  report  is  on  the  regulation  of  Lake  Ontario. 

Mr.  MiGNAULT.  How  far  is  it  pertinent  to  this  inquiry? 

Mr.  Stewart.  It  is  pertinent  in  this  way  that  the  proposed  regu- 
lating works  would  probably  be  situated  in  the  vicinity  of  Morris- 
burg. 

Mr.  Keeper.  That  is  the  regulating  dam  ? 

Mr.  Stewart.  Yes;  when  the  full  deveiopmenl  of  the  river  takes 
pitoe. 
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Mr.  MiGNAULT.  Could  you  describe  the  proyjosed  regulating  works? 
Mr.  Stewart.  This  is  a  study  of  what  could  be  done  if  the  water 
were  controlled. 

Mr.  MiGNAULT.  And  there  is  a  suggestion  that  regulating  works 
should  be  put  in  the  river  about  Morrisburg  ? 

Mr.  Stewart.  About  that.  I  do  not  want  to  come  here  and  say  that 
regulating  works  will  be  put  in  and  regulations  adopted.  I  got  the 
permission  of  the  department  to  have  this  report  made  up  to  show 
what  a  study  of- the  situation  meant. 

Mr.  MiGNAULT.  In  connection  with  the  reflating  works  was  it 
suggested  that  there  could  be  a  power  development  ? 

Mr.  Stewart.  That  matter  has  not  been  considered. 

Mr.  MiGNAULT.  «•!  presume  the  two  could  go  together  ? 

Mr.  Stewart.  There  is  no  doubt  in  my  mind  that  that  could  be 
done. 

Mr.  Powell.  What  would  be  the  head  for  the  power  ? 

Mr.  Stewart.  Whatever  head  could  be  obtained  between  Morris- 
burg and  Lake  Ontario ;  I  do  not  know  what  that  is ;  it  would  have 
to  be  studied. 

Mr.  Tawney.  And  this  report  is,  I  suppose,  made  in  the  interests 
of  navigation  entirely. 

Mr.  Stewart.  Yes ;  practically  the  same  as  the  control  we  have  at 
Lake  Superior. 

Mr.  MiGNAULT.  And,  incidentally,  it  would  be  of  benefit  for  power 
purposes. 

Mr.  Stewart.  Yes. 

Mr.  Tawney.  It  would  depend  in  part  on  their  excavation. 

Mr.  MiGNAULT.  I  know,  but  that  would  be  an  incidental  effect  of 
'the  construction  of  their  regulating  works. 

Mr.  Powell.  What  do  you  think  the  head  would  be  ? 

Mr.  Stewart.  It  would  be  something  in  the  vicinity  of  15  feet.  In 
connection  with  this  regulation  it  would  be  necessary  to  have  a  full 
command  of  the  discharge  from  the  river.  This  proposed  power 
scheme,  as  I  understand  it,  limits  the  discharge  of  the  Little  River  to 
30,000  c.  f.  s.  It  becomes  necessary  to  look  after  the  level  of  Lake 
Ontario,  in  the  interests  of  navigation,  and  at  high  water  the  Little 
River  discharges  far  more  than  30,000  c.  f.  s. ;  it  may  be  improved 
to  discharge  45,000  c.  f.  s.  That  would  be  a  very  serious  matter  in 
connection  with  the  regulation. 

Mr.  Van  Kennen.  Not  serious  to  us ;  it  would  help  us. 

Mr.  Stewart.  I  am  not  looking  after  your  interests,  Mr.  Van 
Kennen. 

Mr.  Van  Kennen.  We  would  be  very  glad  to  have  you  regulate  it, 
if  you  will. 

Mr.  Stewart.  The  granting  of  this  application  would  seem  a  cur- 
tailment of  the  elasticity  of  control.  The  commission  will  remem- 
ber that  at  Lake  Superior  the  original  scheme  was  for  regulating 
works  by  12  gates,  and  the  number  was  afterwards  increased  to  16,  to 
give  greater  elasticity,  and  this  would  be  a  similar  case  in  which  part 
of  the  control  would  be  reduced;  at  least  the  quantity  through  the 
Little  River  would  be  reduced. 

Mr.  Powell.  In  other  words,  the  12  gates  were  not  sufficiently  re- 
sponsive. 
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^Ir.  Stewart.  That  is  what  wo  found  in  the  Lake  Superior  case 
and  I  think  in  tliis  ease  the  natural  channeL  with  only  30,000  c.  f.  s. 
through  the  Little  Eiver,  would  act  in  the  same  Avay  and  might  be 
injurious  to  the  level  of  Lake  Ontario. 

Mr.  MiGNAULT.  Will  you  file  that  report  of  the  Montreal  water 
level  commission  ? 

^Ir.  Stewart.  Yes. 

^Ir.  MiGNAULT.  It  may  be  copied  into  the  notes. 

( The  report  of  ^Ir.  Frederick  W.  Cowie,  commissioner,  Montreal 
water  level  connnission.  to  Mr.  Stewart,  and  the  report  of  Mr.  A.  J. 
Matheson.  engineer  to  the  Montreal  water  level  commission,  follows:) 

;Moxtreal  Water  Level  Commission, 

Montreal,  August  2,  1918. 

Dear  Mr.  Stewart  :  In  view  of  the  request  from  the  counsel  for  the  Dominion 
Government  with  reference  to  appliention  to  the  International  Joint  Commission 
by  the  New  York  &  Ontario  Power  Co.  for  approval  of  plans  to  reconstruct  and 
repair  dam.  hydraulic  structures  and  water-power  property  at  Waddington 
on  St.  Lawrence.  I  would  susrgest  that  it  is  imperative  on  the  part  of  the  Mon- 
treal water  level  commission  to  place  in  the  hands  of  the  Dominion  Government 
counsel  the  following  information : 

1.  By  order  in  council,  dated  12th  June,  1915,  a  board  of  commissioners, 
composed  of  Mr.  Eugene  Haskell,  dean  of  the  college  of  civil  engineering, 
Cornell  University :  Mr.  W.  J.  Stewart,  hydrographer,  department  of  the  naval 
service:  and  Mr.  Frederick  Wm.  Cowie,  chief  engineer,  harbor  commissioners 
of  Montreal,  was  appointed  to  make  a  thorough  examination  and  report  upon 
matters  vital  to  successful  navigation  in  the  St.  Lawrence  and  Montreal 
barbors  as  follows : 

*'  7.  Probable  effect  of  any  increased  diversion  of  water  from  the  valley  of 
the  St.  Lawrence  and  Great  Lakes. 

**  8.  Probable  effect  of  storage  dams  in  the  Ottawa  River. 

"9.  If  deemed  advisable,  the  board  may  make  suggestion,    *    *  *." 

The  Montreal  water  level  commission  have  made  a  very  thorough  investiga- 
tion and  it  is  expected  that  their  report  will  be  In  the  hands  of  the  Govern- 
ment by  the  end  of  the  present  year. 

This  report,  after  investigation  and  study,  will  summarize  as  follows : 

(7  I  The  diversion  or  increased  diversion  of  water  from  the  valley  of  the 
St.  Lawrence  and  Great  Lakes  is  a  matter  of  absolutely  vital  Importance  to 
Bavigatlon  of  the  St.  Lawrence  and  Montreal  harbor. 

(8)  The  expected  beneficial  effect  of  the  storage  system  established  on  the 
upper  Ottawa  Is  very  doubtful  of  being  realized.  The  manipulation  of  these 
•torage  units  is  being  carried  out  more  in  the  interests  of  lumbering  opera- 
tions and  water  power  interests  than  in  the  Interests  of  navigation.  Unless 
die  manipulation  of  this  system  is  controlled  by  a  board  having  navigation 
Interests  of  at  least  one-third  the  full  representation,  it  is  feared  that  the 
water  stored  in  this  system  will  be  allowed  to  flow  early  in  the  summer  for 
logging  benefits,  when  not  required  for  navigation  levels  or  in  winter  for  water 
powers,  when  navigation  has  ceased. 

(9)  The  Montreal  water  level  commission  have  considered  every  possible 
phase  in  connection  with  the  amelioration  of  the  water  level  for  navigation 
purposes  on  the  St.  Lawrence  and  in  Montreal  harbor,  and  no  possible  sug- 
festion  has  been  found  to  give  equal  or  anything  like  equal  results  as  a  proper 
Wffstem  of  regulation  of  the  flow  from  Lake  Ontario. 

A  consideration  and  study  of  this  most  important  question  has  resulted  in 
a  demonstration  of  the  following: 

1.  Sucli  a  system  of  rt^gulation  may  be  designed  and  constructed,  which  will 
Improve  and  make  more  uniform,  the  levels  of  Lake  Ontario. 

2.  The  construction  of  such  regulating  works  would  greatly  minimize  floods 
Wuulting  from  ice  jams  in  the  upper  rapids. 

3.  The  design  and  operation  of  such  regulating  works  would  very  greatly 
CBhance  the  value  of  the  great  undeveloped  water  powers  on  the  St.  Lawrence, 
bttween  the  head  of  the  St.  Lawrence  japids  and  Montreal,  by  ameliorating 
inzil  troubles  and  by  giving  a  moi-e  regular  flow  of  water. 
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4.  The  demonstration  which  the  Montreal  water  level  commissioners  wish  to  ^' 
place  upon  record  is  the  improvement  of  water  levels,  which  such  a  system  P 
would  at  the  outset  provide.    The  improved  elfect  of  the  level  of  the  River  St.  * 
Lawrence  at  Sorel  will  be  about  1  foot ;  in  the  basin  of  Montreal  harbor  it  will 
be  still  more. 

It  is  unnecessary  to  reiterate  the  importance  of  the  development  of  tbe  * 
magnificent  water  powers  now  largely  going  to  waste  on  the  St.  Lawrence.  It  1' 
is  generally  accepted  that  as  soon  as  ways  and  means  can  be  devised  whereby 
these  powers  may  be  safeguarded  and  utilized  to  the  general  benefit  and  as  "J 
soon  as  capital  is  available,  that  a  general  system  of  power  development  must  , 
be  speedily  inaugurated  by  the  authorities  having  interests  therein.  ' 

It  is  also  of  importance  that  the  great  navigation  interests  of  the  St.  Law-  " 
rence,  between  Lake  Ontario  and  Montreal,  should  be  taken  into  consideration,  ' 
and  it  has  been  assured  that  the  development  of  water  power  and  of  the  canals  ^| 
or  waterways  system  should  go  hand  in  hand,  the  design  and  construction  of 
the  one  being  quite  suitable  to  the  necessary  development  of  the  other.  ' 

It  is  therefore  of  importance  that  the  Montreal  water  level  commission  at  ' 
this  date  place  before  the  Dominion  Government  counsel  the  preliminary 
demonstration  of  the  engineer  of  the  Montreal  water  level  commission,  show- 
ing the  feasibility  of  such  controlling  system  of  water  flow  from  Lake  Ontario. 

It  is  equally  important  that  the  Montreal  water  level  commission  place  be- 
fore the  Dominion  Government  counsel  the  importance  of  advising  against  in- 
creasing at  the  present  time  any  local  vested  interest  or  development  ^vlthin 
this  proposed  area  of  regulation  and  improvement,  which  would  be  rendered 
in  whole  or  in  part  useless  by  the  greater  development  which  much  come  in 
the  near  future. 

Yours,  very  truly, 

Frederic K  W.  Cowie, 

Commissioner. 



Montreal  Water  Level  Commission, 

Montreal,  Quebec,  Aupmt  1,  1918. 

W.  J.  Stewart,  Esq., 

Mo7itreal  Water  Level  Co:nmissio7ier. 

Rea  Building,  Ottatva. 

Dear  Sir:  As  requested  in  your  letter  of  the  31st  July  I  beg  to  submit 
the  following  summary  of  conclusions  drawn  from  a  preliminary  study  of  the 
possibility  of  controlling  the  discharge  from  Lake  Ontario,  and  the  effect  It 
would  have  on  the  levels  of  the  lake  and  along  the  St.  Lawrence  River. 

In  making  this  study  consideration  was  given  to  the  effect  it  would  have  on 
Lake  Ontario  and  St.  Lawrence  River  navigation  interests,  harbor  interests, 
riparian  rights  and  present  and  possible  hydroelectric  power  developments, 
with  the  object  of  improving  conditions  for  all  concerned. 

A  copy  of  the  proposed  regulations  are  attached  hereto.  They  consist  of  a 
table  of  minimum  regulated  monthly  mean  discharge  for  each  month,  amount- 
ing to  210,000  c.  f.  s.  from  January  to  July,  inclusive,  raising  to  240,000  c.  f.  s. 
in  October,  and  lowering  to  210,000  in  December.  It  also  includes  a  list  of 
monthly  mean  water  surface  elevations  which  are  to  be  maintained  on  Lake 
Ontario,  except  where  this  would  reduce  the  flow  below  the  proposed  minimum 
discharge,  or  increase  it  above  a  maximum  discharge  of  290,000  c.  f.  s.  These 
elevations  are  246  in  January  and  February,  gradually  increasing  to  248.50  in 
July  and  decreasing  to  246  again  in  December.  The  increase  from  February  to 
July  allows  for  storage  of  the  spring  run-off  and  this  storage  is  used  during  the 
low-water  supply  for  the  latter  half  of  the  year. 

This  study  covers  a  period  of  58  years.  1860  to  1917,  inclusive,  and  probably 
includes  the  extreme  range  of  conditions  which  are  liable  to  occur. 

The  computations,  a  copy  of  which  I  inclose,  are  based  on  gauge  records  taken 
on  Lake  Ontario  and  the  St.  Lawrence  Canal  locks,  and  on  discharge  measure- 
ments made  at  three  points  by  the  United  States  Lake  Survey  from  1900  to 
1914., 

Discharge  curves  were  computed  from  this  data  and  the  monthly  mean  dis- 
charge used  in  the  computations  was  obtained  from  these  curves,  which  are 
shown  on  plan  135. 

The  total  supply  for  each  month  for  Lake  Ontario  was  obtained  by  adding  to 
or  subtracting  the  volume  in  the  lake  represented  by  the  difference  in  elevation 
between  the  beginning  and  end  of  each  month. 
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The  total  monthly  mean  supply  was  used  as  a  base  for  distribution  bv  the 
■.•posed  regulation  and  the  computation  indicates  the  resultinsj  discharge.  ;ind 
monthly  mean  elevation  of  Lake  Ontario  for  each  month  durimi"the  5S 
-rs. 

The  effect  of  the  variations  in  discharsxe  between  that  obtained  from  the 
.ire  records  and  the  proposed  rejiulated  discharsi-e  has  been  computed  for  the 
er  end  of  Lake  St.  Francois,  at  Valleytield  and  Coteau  Landing,  the  lower 
1  of  Lake  St.  Louis,  at  Lachine.  Lock  5.  and  also  the  St.  Lawrence  River,  at 

I.    Those  are  tittaclKHl  to  the  other  com])utntions. 
The  results  of  all  these  computations  are  shown  g;raplncally  in  profiles  on  plan 

33S.  the  rei-orded  supply,  discharize,  and  elevations  tiefuii-  shown  in  white 
Mue  print  and  the  proposed  re.uulation  is  indicated  in  red  lines, 
i  also  inclo.se  a  blue  print  of  plan  No.  145  showing  profiles  of  the  river  from 
ce  Ontario  to  Lachine.  the  regulated  maximum  monthly  mean  discharge  of 
'  iKK)  c.  f.  s.  regulated  minimum  monthly  mean  discharge  of  210,000  c.  f.  s.  and 

extreme  low-water  period  of  November.  1S95,  with  a  disrliarge  of  lOo.OOO 
1.  s.  This  last  was  previous  to  the  opening  of  the  Chicago  Sanitary  ('anal, 
1  under  present  conditions  would  be  10.000  c.  f .  s.  lower. 

SUMMARY  OF  IMPROVEMENTS  TO  BE  GAINED  BY  EEGT'LATTON. 

The  effect  on  Lake  Ontario  is  to  maintain  a  higher  elevation  during  the  sea- 
s  of  navigation,  especially  during  the  years  of  low  supply  when  the  depth  of 
igatioii  would  be  increased  by  an  average  from  1  to  2  feet.  This  would  be 
LTreat  advantage  to  shipping  interests,  as  the  number  of  tons  increase  in 
irhi  capacity  of  a  vessel  for  each  additional  foot  of  drnft  is  approximately 
forty-fourth  of  th.e  length  of  the  vessel  multipled  by  its  breadth  in  feet. 
The  range  in  elevation  during  navigation  seasons  would  as  a  rule  be  between 

'1  and  elevation  248.5.  except  on  four  occasions  when  it  was  down  to  245  and 
e  to  244.    The  low-water  datum  adapted  for  the  United  States  Lake  Survey 

arts  is  elevation  243. 

I  Ui  Lake  St.  Francis,  with  the  regulated  minimum  discharge,  there  would 
er  be  less  than  15.6  feet  on  the  upper  sill  of  the  Soulanges  Canal. 
I 'Ian  No.  145  shows  the  proposed  improved  depth  on  the  sills  of  the  Ontario - 
:   Lawrence  Canals. 

'  (u  Lake  St.  Louis,  at  Lachine,  the  minimum  of  13.5  feet  on  the  sill  on 
vember.  1895,  would  be  increased  1  foot  to  14.5.  At  Sorel  the  channel  datum 
12.10.  but  with  this  regulation  the  minimum  would  not  be  less  than  eleva- 
!i  13. 

IMPROVEMENT  OF  POWER  INTERESTS. 

Instead  of  the  nninimum  monthly  mean  discharge  of  aiipvoximatoly  184,000 
i".  s.  of  February,  1912.  there  would  never  be  less  than  210.000,  an  increase  of 
i.HX)  c.  f.  s.,  or  is  per  cent  greater,  which  is  an  important  ittMii  ^Ahen  tl'O  fall 
250  feet  is  considered.  The  maximum  regulated  discliai-ge  will  he  2i;0,000 
.'.  s..  which  will  tend  to  give  more  even  run-oft"  during  the  l;i'.;h  i>ei  iod. 
If  there  vrere  a  recurrence  of  the  low-supply  period  (if  ISO.^-ISOT,  tlie  (  Miicago 
nitarv  District,  drawing  10,000  c.  f.  s.  from  Lake  JNIichigan.  would  cause  a 
..  ther  reduction  in  the  levels  of  1895.  and  without  regulation  the  navigation 
■acity  of  the  St.  Lawrence  River  and  Canal  would  be  greatly  reduced.  At 

■  rel  this  would  amount  to  half  a  foot  reduction  in  the  depth  of  the  ship 
annel. 

The  Chicago  Sanitary  District  started  operations  in  1900,  and  in  comparing 
-vations  for  the  period  before  with  those  for  the  period  after  that  date  it  is 
.  oessary  to  make  a  reduction  for  the  amount  drawn  from  Lake  Michigan. 
This  proposed  regulation  was  worked  out  with  the  idea  that  the  man  in 
urge  would  have  no  indication  of  the  probable  amount  of  supply  coming 
TO  Lake  Ontario,  and  it  is  merely  a  rule  of  thumb.  Under  present  conditions, 
.w  that  it  is  possible  to  compute  the  approximate  discharge  from  each  of 
-  upper  lak<^s  and  to  make  a  fair  estimat(>  of  the  local  run-off,  based  on 
.  atlier  reports  and  past  experience,  it  would  be  possible  to  make  great  im- 
'.nement  in  tliis  regulation  and  to  njaintain  a  very  ujUcIi  more  even  How 

■  roughout  the  year. 

The  object  of  this  study,  which  was  intended  to  demonstrate  the  possibility 
'  great  general  improvement  in  conditions  for  all  interests  by  controlling  the 
scharge  from  Lake  Ontario,  has,  I  consider,  been  satisfactorily  accomi)lished. 

A.  J.  Mathkson, 
Knfiinecr  to  the  ('()in ntiffsioticrs. 
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Inclosures  to  accompany  summary  of  report  on  possible  control  of  Lake  On- 
tario, dated  August  1,  1918. 

Rules  and  computations  for  proposed  regulation,  and  also  computed  monthly 
mean  discharges,  Lake  Ontario,  1860  to  1917. 

Plan  No.  135  A,  showing  discharge  curves  for  Oswego,  Ogdensburg,  and 
Locks  23,  24,  25,  and  27  gauges. 

Plan  No.  138,  rough  sketch  showing  computed  discharge  and  supply  of  Lake 
Ontario,  recorded  elevations  for  Lake  Ontario,  Lake  St.  Francis,  Lake  St. 
Louis,  and  at  Sorel,  also  the  proposed  regulated  discharge  and  resulting  eleva: 
tions  at  four  gauges  taken  from  actual  record. 

Plan  No.  145,  profile  of  River  St.  Lawrence,  Kingston  to  Lachine,  from 
monthly  mean  low-w^ater  record,  November,  1895,  and  the  profile  for  maximum 
and  minimum  proposed  regulated  discharge. 

Mr.  Keefer.  Goming  along  to  another  point,  to  which  Mr.  Lea 
referred  about  the  potential  development  of  hydraulic  power  at  this 
point,  I  think  he  said  something  about  300,000  horsepower  as  the 
total  estimate  of  the  development  of  horsepower  there. 

Mr.  Stewart.  I  do  not  think  any  of  us  know  exactly  how  high  the 
water  can  be  raised  at  Morrisburg.  I  do  not  know  of  any  study 
that  shows  how  far  the  backwater  would  go  up  the  river.  I  am  only 
making  a  guess  when  I  say  15  feet;  I  do  not  know  whether  it  would 
go  more  than  that  or  not. 

Mr.  Keefer.  Taking  15  feet  as  the  basis,  what  would  it  give  as  an 
estimate  ? 

Mr.  Stewart.  The  regulated  outflow  at  15  feet  would  be  about 
300,000  horsepower. 

Mr.  Keefer.  And  that,  of  course,  would  involve  a  dam  from  shore 
to  shore  and  the  canalization  of  the  river? 

Mr.  Stewart.  Yes. 

Mr.  Keefer.  And,  naturally,  the  canalization  of  the  river  would 
practically  be  a  preferable  scheme  rather  than  a  canal  at  the  side 
at  that  point? 

Mr.  Stewart.  Yes. 

Mr.  MiGNAULT.  Could  you  make  a  guess  at  the  cost  of  such  regu- 
lating works? 

Mr.  Stewart.  No  ;  that  is  a  little  bit  out  of  my  line. 

Mr.  Keefer.  Now,  the  next  point  I  would  like  to  examine  you  on 
is  the  natural  flow  of  the  river.  Perhaps  we  had  better  leave  that 
to  Mr.  McLean,  but  having  touched  it,  I  will  ask  you  a  few  ques- 
tions. What  do  you  know  about  the  natural  flow  of  the  river;  can 
you  supply  any  information  to  this  commission  on  that  ? 

Mr.  Stewart.  Are  you  speaking  of  the  Little  River  ? 

Mr.  Keefer.  Yes. 

Mr.  Stewart.  We  have  already  stated  the  natural  flow  of  the  river. 
Mr.  Keefer.  I  mean  the  Little  River. 

Mr.  Stewart.  Well,  when  I  came  to  the  question  of  determining 
the  natural  flow  of  the  Little  River  I  had  no  information  of  my  own, 
so  I  took  up  the  original  blue  print  of  the  survey  work  carried  on  by 
the  United  States  Lake  Survey  a  few  years  ago,  and  I  found  the  in- 
take blocked  up  with  a  lot  of  very  shallow  soundings,  and  it  gave  me 
no  information  as  to  the  size  of  the  cross  section.  I  wrote  to  the 
superintendent  of  the  Lake  Survey  at  the  time  and  asked  for  any, 
information  they  had,  and  I  got  a  reply  that  they  had  none ;  that  they 
had  made  no  detailed  survey  of  that  piece  of  river.   I  was  then  com- 
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pelled  to  look  up  the  only  information  available,  namely,  the  cross 
section  supplied  me  by  the  applicant.  I  had  no  reason  to  suppose  that 
these  cross  sections  ^vere  otherwise  than  tlie  depth  in  the  river  at  the 
present  time,  as  we  would  go  there  with  a  leaded  line  or  a  rod  and 
take  the  depth.  Of  course,  I  have  learned  since. 
Mr.  IvEErEK.  AAliere  did  you  learn  since  ? 

Mr.  Stewart.  At  this  hearing  I  have  learned  that  the  engineers 
used  a  rod  and  pushed  it  doAvn  through  tlie  upper  part  of  the  soil 
until  they  struck  hard  bottom,  which  would,  of  course,  give  a  much 
larger  cross  section  than  I  would  get  if  I  went  there  to-morroAv. 
Ustng  the  cross  sections  that  were  supplied  me  I  computed  the  dis- 
charge in  the  Little  River  under  natural  conditions,  and  when  I 
plotted  the  cross  section  and  checked  up  my  results  with  ]Mr.  Lea's 
results.  I  found  that  at  low  water  I  had  exactly  the  same,  at  mean 
water  the  discharges  were  about  1,000  c.  f.  s.  less,  and  at  high  water 
I  had  the  same  amount  as  Mr.  Lea. 

Mr.  Keefek.  Practically,  you  agree  with  Mr.  Lea,  provided  your 
original  data  is  correct. 

Mr.  Stewart.  On  the  data  supplied  me  I  was  surprised  to  find  so 
close  an  agreement. 

Mr.  Keeper.  If  you  were  asked  to  furnish  this  commission  with  the 
natural  flow  of  this  river,  Avhat  w^ould  you  require  before  you  could 
do  so  ( 

Mr.  Stewart.  In  view  of  what  has  taken  place  now.  I  should  like 
to  have  an  examination  made  of  the  cross  sections  as  they  exist  to-day. 
Mr.  Keeper.  In  order  to  make  a  more  accurate  statement  ? 
Mr.  Stewart.  Yes. 

Mr.  Keeper.  But  w^ith  the  data  furnished  3^ou  do  not  differ. 

Mr.  Stewart.  We  do  not  differ.  But  if  there  is  a  foot  of  silt  that 
has  not  been  taken  into  account  and  stops  the  floAv,  the  cross  sections 
would  be  considerably  reduced  and  the  discharge  would  be  reduced 
from  1.500  to  2.000  c.'f.  s.  with  a  foot  of  silt. 

Mr.  Keeper.  There  is  another  point  on  wdiich  I  w^ould  like  to  ask 
you  a  question.  You  know  we  have  in  Canada — I  think  it  is  true  also 
of  the  I'nited  States,  especially  wdth  the  great  demand  for  coal  now^- 
a-da}>^ — a  desire  to  get  the  potential  energy  of  this  river  developed. 
Wliere  would  the  first  development  logically  have  to  be  if  you  are 
going  to  develop  the  St.  Lawrence  Ki^  er  and  get  all  the  white  coal 
out  of  it :  where  would  your  dam  be?  Would  it  be  down  at  the  Mon- 
treal end  or  up  toward  Lake  Ontario? 

^Ir.  SiT.wART.  I  would  commence  at  the  upper  end. 

Mr.  Keeper.  Give  your  reasons  why. 

Mr.  Stewart.  I  would  begin  at  the  upper  end,  of  course,  to  drown 
out  the  upper  rapids  first,  so  that  in  the  winter  months  there  Avould 
be  no  frazil  ice  formed. 

Mr.  Keep^er.  And  frazil  ice  always  accompanies  rapid  water. 

ilr.  Stewart.  Yes. 

Mr.  Keeper.  Tlien,  from  an  engineering  point  of  view,  you  think 
it  advisable  to  begin  where  the  rapid  w^aters  begin  and  work  down 
Biream  ? 

Mr.  Stewart.  Yes :  drown  out  the  upper  rapids  first. 

Mr.  Keeper.  And  it  has  been  mentioned  here  just  now  by  Mr. 
Perkins,  there  is  the  additional  reason  for  the  control  of  Lake 
Ontario. 
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Mr.  Stewart.  Of  course,  that  would  have  to  be  controlled  by  the 
powder  dam. 

Mr.  Keefer.  Then  the  control,  I  take  it,  of  the  first  clevolpment  of 
power,  with  that  thought  in  view,  could  be  at  that  point. 

Mr.  Stewart,  I  would  say  so. 

Mr.  Mignault.  What  do  you  mean  at  this  point. 

Mr.  Stewart.  In  the  vicinity  of  Canada  Island. 

Mr.  Keefer.  Looking  at  this  problem,  not  from  the  power  point 
of  view  but  from  the  navigation  point  of  view,  before  any  diversion 
should  be  permitted,  if  I  understood  your  testimony,  there  should  be 
compensation  on  account  of  the  effect  on  the  levels — is  that  right — 
first  of  all? 

Mr.  Stewart.  Absolutely  necessary. 

Mr.  Keefer.  Then,  as  to  what  these  compensating  works  are,  that 
could  be  better  dealt  with  as  plans,  etc.,  are  provided  that  will  show 
exactly  what  they  proposed  to  do.  You  can  deal  with  that  then. 
For  instance,  you  have  no  plan  of  the  submerged  weir. 

Mr.  Stewart.  No  ;  but  I  think  I  know  enough  about  it  to  say  that 
a  submerged  weir  could  be  put  in  and  could  be  made  to  raise  the  water 
to  any  extent  up  to  within  reason. 

Mr.  Keefer.  Now,  we  have  heard  a  great  deal  about  the  danger 
to  navigation  of  the  reef  between  Canada  Island  and  Ogden  Island 
and  the  benefit  it  would  be  to  navigation  by  building  this  dam  from 
Canada  Island  to  Ogden  Island,  Have  you  ever  had  any  complaint 
coming  in  from  the  navigation  interests  that  would  lead  you  to  think 
that  a  dam  ought  to  be  built  there  from  the  navigation  point  of  view 
only  ? 

Mr,  Stewart.  I  have  not  heard  of  any ;  I  do  not  say  that  none  have 
come  in.  They  would  not  come  before  me ;  they  would  come  before 
the  department  of  public  works. 

Mr.  Keefer.  The  benefit  of  that,  if  I  understand  the  testimony 
aright,  would  be  that  if  a  boat  gets  out  of  control  she  would  go 
straight  down  the  river  instead  of  on  the  reef  and  probably  get  into 
trouble  below.  If  the  embankment  were  there  she  would  not  get  on 
the  reef  but  would  go  on  down. 

Mr.  Stewart.  She  would  be  shot  down  there. 

Mr.  Keefer.  You  do  not  know  of  any  accident  that  has  happened 
to. a  steamer  there? 

Mr.  Stewart.  I  do  not  know  anything  about  it.  I  have  no  evidence 
to  offer  on  that  point. 

Mr.  Keefer.  The  effect  of  that  dam  on  navigation,  then,  would  be 
to  prevent  any  boats  side  stepping  across,  but  it  would  send  her  a 
little  more  quickly  straight  down  the  channel. 

Mr.  Stewart.  Yes. 

Mr.  Keefer.  What  would  be  the  increase  in  the  current  ? 

Mr.  Stewart.  With  a  flow  of  194,000  c.  f.  s.  through  there  now  it 
is  7.2  feet  per  second,  and  with  the  embankment  in  place  it  would  be 
between  9|  and  10  feet  a  second. 

Mr.  Keefer.  What  increase  would  that  be  per  mile  per  hour  in  the 
current. 

Mr.  Stewart.  About  2  miles. 

Mr.  Keefer.  Is  there  anything  else  you  think  should  be  laid  before 
the  commission  in  this  matter  that  I  have  not  asked  you. 
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Mr.  Stewart.  I  can  not  say  that  there  is  anything;  probably  coim- 
may  ask  me  something  else  in  cross-examination. 
Mr.  McLean.  Did  I  nnderstand  you  to  say  that  with  reference  to 
Miputing  natural  How  of  the  Little  River,  and  taking  into  consid- 
tion  the  testimony  here  with  respect  to  the  data  on  which  that 
:aputation  had  been  made,  that  before  giving  your  opinion  as  an 
expert  as  to  what  the  natural  lioAv  of  the  river  is,  you  would  feel  that 
'  further  examination  and  further  data  were  necessary.   Do  I  under- 
iid  that  to  be  your  position? 

Mr.  Stewart.  I  think  so.  in  view  of  the  evidence  that  has  been 

red  since  I  came  here. 
Mr.  McLean.  Did  I  understand  you  to  say  that  you  found  obstruc- 
!is  at  the  intake  of  the  Little  River  I   Have  you  made  any  physical 
;  mi  nation  of  the  intake  of  the  Little  River. 
Mr.  Stewart.  I  have  not. 
Mr.  ^IcLean.  Then  I  misunderstood  you. 

Mr.  Stewart.  I  was  saying  that  looking  at  the  original  blue  print 
-upplied  by  the  Lake  Survey  people,  their  own  survey,  I  found  the 
..Linnel  with  very  shallow  soundings;  in  fact  there  were  no  sound- 
ings at  all,  they  were  nearly  all  crosses,  and  it  gave  me  no  informa- 
tion.  I  wrote  for  further  data  and  they  had  nothing  to  supply. 
IMr.  Keefer.  As  regards  this  material  that  would  be  lying  in  the 
er  bed  there,  for  instance  bowlders,  and  so  forth,  I  have  heard  the 
lement  made  that  it  is  likely  these  were  deposited  by  ice.  It  is  pos- 
le  that  these  bowlders  would  be  brought  down  there  by  ice  into 
.  .ut  still  water? 

Mr.  Stewart.  Almost  anything  is  probable,  but  I  would  like  to 

  it  first. 

Mr.  Keefer.  You  are  from  Missouri. 
Mr.  Stewart.  Yes. 

Mr.  Keefer.  E\  idence  has  been  given  that  that  dam  was  there  for 
110  years. 
Mr.  Stewart.  Yes. 

Mr.  Keefer.  It  is  reasonable  to  suppose  that  with  the  slack  water 
diat  is  there  that  the  ice  would  bring  any  bowlders  there? 

Mr.  Stewart.  I  do  not  think  it  would  be  possible,  but  the  engineers 
re  positively  that  is  so,  and  they  have  seen  it. 

Mr.  IvEEraR.  You  engineers  seem  to  like  to  back  up  each  other's 
^Muents:  you  are  not  like  lawyers. 

-Mr.  Stewart.  Here  is  the  positive  statement  that  they  have  seen 
ii.  and  I  have  not  seen  it,  but  I  may  say  that  I  would  not  believe 
mtil  I  lieard  it  given  in  sworn  testimony. 

Mr.  Keefer.  We  are  not  questioning  whether  they  are  there  or  not 
re,  but  as  to  the  inference  of  their  being  brought  there  by  the  ice. 

Mr.  Sti:wart.  I  would  feel  very  skeptical  about  that. 

Mr.  Kino.  There  are  three  points  I  wish  to  mention  to  you,  Mr. 
wart.    You  said  that  at  the  low  stage  of  the  river  with  a  flow  of 

.  194,000  c.  f.  s.  the  velocity  at  Canada  Island  might  increase  about 
I  lies  per  hour  under  the  new  conditions. 

Mr.  Stewart.  That  is  the  mean  velocity. 

Mr.  Kino.  Taking  the  mean  or  various  velocities  across  the  river? 
Mr.  Stewart.  Yes.   That  is  computing  the  velocity  by  taking  the 
'  ctional  area  of  that  channel  and  dividing  it  into  the  discharge. 
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Mr.  King.  So  that  coming  downstream  the  velocity  in  this  stream 
would  be  considerably  higher  than  that. 
Mr.  Stewart.  It  would. 

Mr.  King.  Taking  a  stage  of  the  river  represented  by  a  flow  equal 
to  222,000  c.  f.  s.,  spoken  of  in  Mr.  Lea's  evidence,  would  the  increase 
due  to  the  proposed  works  be  greater  or  less  ? 

Mr.  Stewart.  Not  very  different.  With  a  flow  of  221,000  c.  f.  s. 
the  mean  flow  at  present  is  about  7.25  feet  per  second. 

Mr.  King.  And  what  would  it  be  under  the. new  conditions? 

Mr.  Stewart.  Under  the  new  conditions  it  would  be  between  9^ 
feet  and  9 J  feet  per  second ;  that  is,  the  mean  flow. 

Mr.  Powell,  ^^.espectively,  how  many  miles? 

Mr.  Stewart.  Six  and  a  half  miles  an  hour,  about,  in  one  case  and 
about  5  miles  an  hour  in  the  other. 

Mr.  King.  With  regard  to  the  submerged  weir,  you  suggest  that,  in 
your  opinion,  it  would  require  to  be  built  to  a  height  perhaps  15  feet 
below  the  surface  of  the  water. 

Mr.  Stewart.  15.7  at  very  low  water. 

Mr.  King.  And  that  would  give  a  drop  or  pitch  of  what? 

Mr.  Stewart.  One  foot  and  a  half. 

Mr.  King.  I  suppose  that  would  bar  out  all  navigation  ? 

Mr.  Stewart.  The  pitch  now  is  

Mr.  King.  You  do  not  navigate  the  pitch  now. 

Mr.  Stewart.  At  all  events,  a  foot  and  a  half  is  a  good  deal  more 
than  the  present  pitch. 

Mr.  King.  And  you  heard  the  evidence  of  the  navigators  that  they 
do  not  go  up  the  pitch  itself  in  the  rapids  ? 

Mr.  Stewart.  They  dodge  it ;  they  would  not  be  able  to  dodge  the 
other. 

Mr.  King.  Perhaps  it  would  extend  across  the  river. 
Mr.  Stewart.  Yes. 

Mr.  King.  One  more  point:  The  gauges  in  the  rapids  are  how 
many  in  number? 

Mr.  Stewart.  Including  the  one  at  Canada  Island,  there  are  9 
along  the  canal  bank. 

Mr.  King.  These  are  not  gauges  established  by  the  Government  ? 

Mr.  Stewart.  No. 

Mr.  King.  These  are  Mr.  Tucker's? 

Mr.  Stewart.  Yes ;  put  in  by  the  applicants. 

Mr.  King.  Have  you  seen  them  yourself  ? 

Mr.  Stewart.  I  have  not. 

Mr.  King.  Do  you  know  whether  they  are  in  the  river  or  on  the 
shore? 

Mr.  Stewart.  I  do  not  know. 

Mr.  King.  There  is  quite  a  difference  between  a  gauge  in  a  stream, 
subject  to  fluctuations  of  the  stream,  and  a  gauge  in  a  concrete  block 
on  the  shore. 

Mr.  Stewart.  There  would  be  along  a  rapid  like  that. 
Mr.  King.  You  have  no  personal  knowledge  of  this  particular 
place  ? 

Mr.  Stewart.  I  have  no  personal  knowledge. 

Mr.  King.  A  question  has  just  been  suggested  to  me,  and  I  think 
I  may  ask  you  with  reference  to  it.    The  evidence  of  the  navigators 
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criven  yesterday  you  have  heard;  have  you  any  comment  to  make  as 
the  way  in  which  they  decide  to  run  the  Eapide  Phit? 

Mr.  Stewart.  I  have  not;  only  I  think  it  is  a  perfectly  rational 

:iy.  Some  of  the  navigators  said  that  they  never  looked  at  the 
L^auges.  It  does  not  make  any  difference  whether  they  look  at  the 
Government  gauges  or  whether  they  have  some  other  mark  on  the 
~:iore  that  they  go  by:  it  is  the  same  thing.  All  down  the  River  St. 
Lawrence  the  Government  establishes  semaphores  that  notify  the 
pilot  coming  along  whether  the  tide  is  at  a  proper  height  before  he 
can  pass  a  certain  point :  it  is  just  about  the  same  thing. 

Mr.  King.  And  you  know  some  such  information  as  that  is  abso- 
'  irely  necessary  in  connection  with  the  navigating  of  a  boat  down- 

:  eam. 

^Ir.  Stewart.  Absolutel5^ 

Mr.  King.  Do  you  agree  as  to  the  difficulties  of  entering  the  head 
:  the  MorrisburjT  Canal? 

^Ir.  Stewart.  I  have  not  noticed  so  much  difficulty  at  the  head  of 
the  Morrisburg  Canal.  I  have  seen  some  difficulty  in  the  north 
channel. 

Mr.  King.  You  are  not  familiar  yourself  with  the  method  of  navi- 

_  iiing  down  at  Morrisburg. 

Mr.  Stewart.  Except  that  I  have  seen  steamers  stranded  on  the 
i  of  the  lock.  I  have  seen  boats  on  the  bottom.  I  was  running  the 
.  tpide  Plat  in  a  launch  and  these  fellows  were  stuck  in  the  canal. 
Mr.  Powell.  You  have  not  touched  on  one  thing  at  all,  and  I 
lect  your  attention  to  that  fact.  You  have  not  spoken  about  the 
visability  or  nonadvisability  of  some  general  scheme  of  develop- 

L.cnt  as  against  developing  this  by  pieces  and  subsequently  develop- 

Hig  the  balance. 

Mr.  King.   I  think  Mr.  Keefer  touched  on  that  point. 

Mr.  Stewart.  I  thought  there  was  some  little  reference  to  it;  of 

iirse.  the  Government  has  all  this  on  record. 

Mr.  Powell.  I  am  not  speaking  about  the  Government;  I  am 
H.aking  about  your  own  view.  What  is  your  view  of  the  correct 
velopment  of  the  power  of  the  river. 

Mr.  Stewart.  My  own  view  is  that  there  should  be  one  develop- 
nt  on  the  river  to  get  as  much  spillway  as  it  is  possible  to  get  on 
largest  section  in  that  vicinity  of  the  river;  I  think  it  would  be 
essary  to  build  it  above  Canada  Island.    I  do  not  see  any  other 

ice  else  there.    It  should  go  right  across  to  Clark  Island  on  the 

rth  shore. 

Mr.  Powell.  What  would  you  do  with  the  Little  River? 

Mr.  Stewart.  I  would  not  develop  the  Little  River  at  all.  I 
would  put  this  dam  in  and  blow  out  the  dam  on  the  Little  River,  buy 
it  out  as  was  proposed,  I  think,  by  the  Deep  AVaterways  Commission. 

Mr.  Powell.  When  did  tliey  propose  to  do  that? 

Mr.  Stewart.  Some  years  ago  the  United  States  Government  had 
a  comniission  called  the  Deep  Waterways  Commission  studying  the 
project  for  a  canal  all  the  way  from  Duluth  to  New  York  and  they 
reported  that  that  power  plant  would  have  to  be  bought  out.  I 
thmk  their  canal  came  down  through  there. 

Mr.  Powell.  Where  is  tliat  report  to  be  found? 

Mr.  Stewart.  It  is  the  report  of  tlie  Deep  Waterways  Coimuission 
in  1900;  I  see  it  there  in  the  bookshelf. 
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Mr.  Tawney.  The  Deep  Waterways  Commission  was  a  national 
commission. 

Mr.  Stewart.  Yes ;  a  United  States  commission. 
Mr.  Tawney.  Was  it  national  or  international? 
Mr.  Stewart.  National. 

Mr.  Powell.  Mr.  Lea  proposed  a  scheme  of  development  which 
perhaps  would  be  linked  up  with  this  other.  What  is  your  idea  of 
that? 

Mr.  Stewart.  I  am  not  as  sanguine  as  Mr.  Lea  is  that  that  would 
get  the  most  efficient  use  of  that  amount  of  water.  I  think  the  dis- 
charge of  30,000  c.  f.  s.  down  the  Little  River  would  raise  the  water 
in  the  tailrace  above  what  it  is  at  present.  The  dam  that  would 
be  necessary  for  his  scheme  would  run  from  Clark  Island  to  Ogden 
Island  and  extend  up  to  their  proposed  dam,  and  there  would  be 
quite  a  discharge  from  this  into  the  tailrace  at  their  plant,  reducing 
their  head  still  further. 

Mr.  Powell.  Would  your  scheme  afford  sufficient  extension  for 
your  development  in  the  way  of  wheels? 

Mr.  Stewart.  I  think  so. 

Mr.  Powell..  Would  you  get  a  dam  long  enough  there  to  accommo- 
date all  the  wheels  necessary. 
Mr.  Stewart.  I  think  so. 

Mr.  Powell.  Or  would  you  run  it  diagonally  upstream  in  order  to 
get  that  accommodation  ? 

Mr.  Stewart.  I  have  not  studied  the  details  enough  to  speak  as  to 
that,  but  it  can  be  arranged  without  any  difficulty. 

Mr.  Powell.  So  far  as  head  is  concerned,  what  would  be  the  dis- 
tinction between  your  scheme  and  their  scheme  as  a  separate  scheme? 

Mr.  Stewart.  With  that  proposed  scheme,  or  the  Government 
scheme,  if  I  might  call  it  so,  there  would  be  much  greater  head  than 
you  have  at  present  at  Waddington.  The  plans  of  the  applicants 
would  have  to  be  modified  to  take  care  of  this  extra  head,  because  the 
water  would  be  raised  at  the  intake  4  or  5  feet.  That  is  a  rough 
guess ;  I  do  not  know  exactly  what  the  head  is. 

Mr.  Magrath.  Have  you  given  this  matter  sufficient  study  to 
speak  authoritatively  ? 

Mr.  Stewart.  Along  the  lines  I  am  talking ;  yes. 

Mr.  Magrath.  You  differed  with  Mr.  Lea  and  said  you  did  not 
agree  with  him  as  to  the  maximum  development. 

Mr.  Stewart.  Yes;  I  have  thought  of  that  since  and  my  idea  is 
that  the  tailrace  would  be  affected  considerably. 

Mr.  Taw^ney.  On  this  question  I  would  like  to  ask  you  something 
in  reference  to  your  opinion  just  expressed  in  answer  to  the  question 
put  to  you  by  Mr.  Powell,  with  respect  to  the  general  development 
being  preferable  to  the  development  of  individual  power;  that,  I 
suppose,  applies  not  only  to  this  case  in  the  Little  Eiver,  and  this 
application,  but  to  all  other  possible  power  development  on  the  St. 
Lawrence. 

Mr.  Stewart.  It  does. 

Mr.  TAWNEr.  It  is  not  confined  exclusively  to  this  case? 
Mr.  Stewart.  No. 

Mr.  Powell.  That  is  a  general  policy  ? 
Mr.  Stewart.  A  general  policy. 
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Mr.  Tawxey,  You  think  that  should  bo  a  general  policy? 
Mr.  Stewart.  I  think  so. 

Mr.  Tawney.  What  undeveloped  water  powers  are  there  in  the 
St.  Lawrence  River  that  are  wholl}'  upon,  the  Canadian  side,  that 
are  undeveloped,  or  are  there  any  ^ 

Mr.  Stewart.  Do  you  mean  in  the  St.  Lawrence  River  between 
Cornwall  and  Prescott  ? 

Mr.  Tawney.  Yes. 

Mr.  Stewart.  I  do  not  know  of  any. 

Mr.  Tawney.  Then  the  result  of  this  policy  would  be  to  discon- 
tinue all  individual  power  development  on  the  American  side  until 
'  e  two  Governments  could  unite  on  a  general  international  policy 

!  the  canalization  of  the  river  and  the  development  of  power  that 
~  international. 

Mr.  Stewart.  I  think  wo  could  very  well  alford  to  do  that;  this  is 
-mall  development. 

Mr.  Taw:sey.  That  is  youv  opinion;  that  the  individual  power  de- 
lopment  on  the  American  side  could  ali'ord  to  wait  the  pleasure 
the  two  Governments  with  respect  to  the  general  development 
:ieme  that  you  have  just  spoken  ot  'i 

Mr.  Stewart.  I  think  the  general  public  could  afford  to  wait ;  I  am 
•t  very  sure  about  the  power  companies. 

Mr.  Tawnet.  The  owners  of  the  property  on  the  American  side? 

Mr.  Stewart.  I  am  not  speaking  about  the  ow^ners  of  the  power 

velopment;  I  am  speaking  about  the  general  public.  The  people 
.vuuld  have  to  pay  for  it  eventually. 

Mr.  Tawxey.  This  proposed  general  development  scheme  that  you 
speak  of  here,  for  the  regulation  of  Lake  Ontario,  is  that  regulation 
necessary  for  the  purpose  of  regulating  the  level  of  Lake  Ontario 
under  natural  conditions,  or  is  such  regulation  due  to  the  proposed 
development  of  navigation  and  power  purposes  on  the  St.  Lawrence 
River  below  the  locks  ? 

Mr.  Stewart.  I'do  not  understand  the  point. 

Mr.  Tawney.  I  will  put  it  in  this  way:  Is  the  control  of  Lake 
Ontario  for  the  purpose  of  improving  these  present  natural  condi- 
tions or  for  the  purpose  of  meeting  new  conditions  caused  by  obstruc- 
tions in  the  river  below,  for  the  improvement  of  navigation  and  the 
development  of  power  ? 

Mr.  Stewart.  The  proposed  regulation  is  for  the  benefit  of  navi- 
gation. 

Mr.  Tawney.  Is  such  regulation  necessary  at  the  present  time  for 
the  purpose  of  regulating  the  level  of  Lake  Ontario  ? 

Mr.  Stewart.  Just  to  regulate  Lake  Ontario — for  no  other  pur- 
pose but  for  the  improvement  of  navigation  in  the  St.  Lawrence 
Kiver — which  is  highly  desirable.  It  is  one  of  the  most  necessary 
things  to  be  done  for  tlie  future  development  of  the  St.  Lawrence 
River. 

Mr.  Tawney.  Then  the  regulation  would  be  due  to  the  proposed 
development  of  the  St.  Lawrence  River  in  the  interests  of  naviga- 
tion ? 

Mr.  Stewart.  The  study  that  we  have  made  is  for  the  improvement 
of  navigation  in  the  St.  Lawrence  River  below  Montreal.  That  is 
the  study  this  report  shows. 
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Mr.  Tawney.  Below  Montreal? 

Mr.  Stewart.  Yes.  We  want  on  the  Canadian  side  to  get  as  big  a 
draft  as  we  can,  so  that  we  can  bring  large  vessels  to  Montreal  in  the 
fall  of  the  year  when  the  water  is  low  and  take  our  maximum  loads. 
It  would  be  a  great  thing  if  we  could  get  a  larger  draft  there  than 
there  is  at  the  present  time. 

Mr.  Tawney.  How  do  you  accomplish  that? 

Mr.  Stewart.  One  of  the  things  that  could  be  done  would  be  to  im- 
prove the  low-water  flow.  You  know  that  a  few  years  ago  the  city 
of  Chicago  built  a  canal  from  Lake  Michigan  to  the  Des  Plaines 
Kiver  and  are  exacting  about  8,000  or  9,000  c.  f.  s.  That  has  lowered 
the  water  in  the  St.  Lawrence  Kiver  some  6  or  7  inches,  speaking 
approximately,  below  Montreal.  We  would  like  to  get  that  water 
back. 

Mr.  Tawney.  As  I  understand  you,  the  object  of  the  Montreal 
water  level  commission  is  for  the  purpose  of  improving  the  low- 
water  conditions  in  the  St.  Lawrence  River  below  the  city  of  Mon- 
treal. 

Mr.  Stewart.  That  is  their  primary  function. 

Mr.  Tawney.  And  to  accomplish  that  your  report  recommends, 
does  it,  the  improvement  at  or  near  the  lower  end  of  Ogden  Island, 
which  you  have  mentioned  ? 

Mr.  Stewart.  We  do  not  state  the  locality.  We  will  recommend 
the  control  of  the  outflow  of  Lake  Ontario. 

Mr.  Tawney.  But  the  control  of  Lake  Ontario  would  not  be  neces- 
sary if  it  were  not  for  the  purpose  of  improving  the  low-water  con- 
ditions below  Montreal. 

Mr.  Stew^art.  Not  at  present. 

Mr.  MiGNAULT.  And  that  is  of  paramount  importance  ? 

Mr.  Powell.  Mr.  Stewart,  would  or  would  not  the  development  of 
this  individual  power  affect  detrimentally  the  development  of  the 
balance  of  the  power  at  this  particular  portion  of  the  river? 

Mr.  Stewart.  I  think  it  would. 

Mr.  Powell.  Is  that  a  matter  of  mature  judgment  or  simply  as 
good  a  speculation  as  you  can  make  at  the  present  time  ? 

Mr.  Stewart.  I  have  given  it  a  good  deal  of  thought.  I  have 
given  the  whole  problem  a  great  deal  of  study.  I  think  it  would  be 
a  mistake  to  go  on  with  this  development  now. 

Mr.  Powell.  Take  the  scheme  propounded  by  Mr.  Lea.  Would 
that  result  in  just  as  efficient  development  of  the  water  on  the  Cana- 
dian side  as  your  scheme?  I  am  looking  at  the  Canadian  side  in 
what  we  might  call  the  international  portion  of  the  river. 

Mr.  Stewart.  I  stated  a  few  moments  ago  that  I  thought  it  would 
not. 

Mr.  Powell.  I  am  not  directing  attention  to  the  United  States 
side  at  all. 

Mr.  Stewart.  You  are  taking  it  as  a  developed  stream  ? 
Mr.  Powell.  Yes;  looking  at  the  development  of  the  stream  by 
itself. 

Mr.  Stewart.  I  do  not  think  that  if  a  company  came  along  to  put 
in  a  development  in  the  St.  Lawrence  River  to-morrow  they  would 
put  in  such  a  scheme  as  Mr.  Lea  suggests;  that  is,  come  across  there 
and  turn  into  Ogden  Island,  and  then  dam  the  Little  River.  I  think 
the  dam  would  go  all  the  way  across  the  Little  River. 
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Mr.  Powell.  And  assimiino-  for  purposes  of  argument,  so  to  speak, 
that  Mr.  Lea's  scheme  would  not  be  the  most  efficient  scheme  of  de- 
velopment on  the  American  side,  would  that  fact  interfere  in  any 
way  with  the  efficiency  of  the  development  in  the  international 
channel?   Do  you  understand  me? 

Mr.  S'lTWART.  Xo:  I  do  not  catch  the  drift  of  that. 

Mr.  Powell.  Well,  are  the  two  so  linked  tooether  that  the  efficiency 
of  development  in  the  international  channel  could  not  be  effected  in 
accordance  with  Mr.  Lea's  scheme  ? 

Mr.  Stewakt.  Xo:  it  would  not  affect  the  development  of  the  bal- 
ance of  the  water.  I  am  speaking  onl}^  of  the  full  development  of 
the  whole  river.  If  this  scheme  goes  in,  I  do  not  think  it  would 
affect  the  efficiency  of  the  development  of  the  balance  of  the  water. 

Mr.  Keeper.  AVhat  would  happen  to  this  if  that  were  done  ?  Would 
you  have  to  scrap  this? 

Mr.  Stewart.  Xot  necessarily,  but  I  think  it  would  affect  the  tail- 
race.  They  are  putting  in  this  embankment  to  improve  the  tailrace. 
If  you  spill  the  water  down  into  it,  you  are  killing  the  improvement. 

Mr.  Powell.  Let  us  assume  that  the  United  States  would  say, 
"This  is  our  own  individual  power  on  this  side  of  the  river.  We 
can  do  as  we  like  with  it,  and  we  are  going  to  do  as  we  like  with  it, 
subject  to  approval,  of  course,  of  the  commission."  Could  you  reply 
to  them  by  saying,  "  Yes :  but  doing  as  you  like  with  yours  is  going 
to  impair  the  efficiency  of  the  water  of  the  international  stream?" 

Mr.  Stewart.  I  would  not  sa}^  so. 

Mr.  Keei-t:r.  I  think  we  have  dealt  with  that  in  our  answer,  with 
the  full  development.  We  say  in  subparagraph  O,  page  6,  of  the 
answer  of  Canada,  "  With  such  a  scheme  the  water  at  the  head  of 
the  intake  to  applicant's  canal  will  be  raised  about  4  feet,  completely 
submerging  the  proposed  works."  If  this  dam  to  regulate  Lake  On- 
tario as  proposed  is  put  in.  not  only  would  you  affect  the  tailrace, 
but  you  woidd  afiect  these  works  at  the  intake,  would  you  not?  You 
^would  raise  the  water,  would  you  not? 

^Ir.  Stewart.  I  do  not  quite  catch  the  drift  of  your  question. 

Mr.  Keeper.  If  you  put  in  a  regulating  dam  in  Lake  Ontario,  you 
are  going  to  raise  the  water  to  the  level  of  Lake  Ontario,  are  you  not? 

Mr.  SiTWART.  I  expect  so. 

Mr.  Keeper.  You  drown  out  the  Galops  Rapids? 
Mr.  SiTWART.  Yes. 

Mr.  Keeper.  Tliat  will  be  an  improvement  to  navigation? 
Mr.  Stewart.  Certainly. 

Mr.  Keeper.  The  whole  river  down  to  this  point,  so  far  as  naviga- 
II  is  concerned,  is  decidedly  improved? 
Mr.  Stewart.  Yes. 

Mr.  Keeper.  You  would  necessarily  raise  the  water  at  the  head  of 
Opden  Island  souje  5  feet? 
Mr.  Stewart.  Yes. 

Mr.  Keeper.  Koughly  si)eaking.  what  would  that  footage  be? 
Mr.  Stewart.  I  stated  in  the  main  part  of  my  evidence  that  I  did 
not  know  exactly  how  much  it  would  be  raised,  but  I  thought  about 
f'^et.   Xo  study  has  been  niade  of  that  point. 

Nfr.  Keeker.  X'^aturally.  that  would  affect  these  proposed  works, 
'.uld  it  not? 


222      OBSTRUCTION  OF  ST.  LAWRENCE  RIVER  AT  WADDINGTON,  N.  Y. 

Mr.  Stewart.  Certainly. 

Mr.  Keefer.  It  would  drown  them  out? 

Mr.  Stewart.  Not  necessarily.  They  could  raise  their  dam  or 
make  provision  for  that. 

Mr.  Gardner.  You  would  not  object  to  raising  the  dam,  would 
you  ? 

Mr.  Van  Kennen.  Not  at  all.  It  w^ould  give  us  more  control. 

Mr.  Keeper.  We  just  want  to  get  all  the  data  before  this  convuis- 
sion  so  they  can  grapple  with  the  problem.  Mr.  Stewart,  if  you 
had  that  regulating  dam  for  Lake  Ontario  would  you  be  able  to  avoid 
the  use  of  the  Gallops  Rapids  Canal  ? 

Mr.  Stewart.  It  is  called  the  Iriquois  Canal  or  the  Cardinal  Canal. 

Mr.  Keeper.  Would  you  practically  eliminate  that? 

Mr.  Stewart.  Practically,  yes. 

Mr.  Keefer.  That  is  a  decided  advantage  to  navigation? 
Mr.  Stewart.  Yes. 

Mr.  Keefer.  They  could  come  straight  down  the  river  in  still 
Avater  ? 

Mr.  Stewart.  Straight  down;  one  lock. 

Mr.  Keefer.  Now,  the  United  States  have  property  rights  in  the 
St.  Lawrence  Eiver,  I  believe,  to  the  sea.  All  these  improvements  we 
are  discussing  would  be  a  benefit  to  the  United  States  as  well  as  to 
ourselves  ? 

Mr.  Stewart.  Certainly. 

Mr.  Keefer.  But,  vitally,  it  is  our  artery  to  the  sea? 
Mr.  Stewart.  They  have  a  small  amount  of  traffic  below  Morris- 
burg. 

Mr.  Keefer.  But  they  have  a  right  to  use  it  at  any  time  ? 
Mr.  Stewart.  Straight  through  to  tidewater. 

Mr.  Keefer.  So  anything  we  are  doing  is  not  to  their  detriment, 
but  if  they  wish  to  use  it  it  is  to  their  benefit  ? 
Mr.  Stewart.  Yes. 

Mr.  Tawney.  Mr.  Stewart,  you  said  a  moment  ago  that  there  are 
no  undeveloped  water  powers  wholly  on  the  Canadian  side  of  the 
St.  Lawrence  River  between  Cornwall  and  Prescott. 

Mr.  Stewart.  I  do  not  know  of  any. 

Mr.  Tawney.  Are  there  any  developed  powers? 

Mr.  Stewart.  Only  in  the  canals.  Each  canal  has  a  small  devel- 
opment at  the  lower  end  of  it.  There  is  one  at  Iriquois,  one  at  Mor- 
risburg,  one  at  the  lower  end  of  Sheek  Island  along  the  Cornwall 
Canal,  and  two  or  three  below  that  taking  water  from  the  canal. 

Mr.  Tawney.  When  was  the  Morrisburg  Canal  constructed? 

Mr.  Stewart.  I  think  the  first  was  constructed  about  1844 — the 
old  one. 

Mr.  Tawney.  What  was  its  depth? 

Mr.  Stewart.  The  depth  on  the  sill  was  9  feet.  The  depth  of  the 
present  canal  is  14  feet. 

Mr.  Tawney.  The  present  depth  on  the  sill  is  14  feet? 
Mr.  Stewart.  Yes. 

Mr.  Tawney.  When  was  it  enlarged  or  deepened  ? 
Mr.  Stewart.  I  do  not  know  exactly,  Mr.  Tawney. 
Mr.  Tawney.  About  when  was  it  deepened? 
Mr.  Stewart.  Between  1895  and  1900. 
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Mr.  Tawney.  Hoav  miieli  >vater  is  drawn  from  the  St.  Lawrence 
Eiver  for  canal  service  in  the  Morrisburg-  Canal? 

Mr.  Stewart.  I  do  not  know.  That  would  depend  on  the  number 
of  boats  being  locked  through. 

Mr.  Taavney.  Do  you  keep  any  record  of  the  tiow  through  the 

uals  to  ascertain  the  amount  of  water  that  is  discharged  from  the 
Lawrence  Eiver? 

Mr.  Stewart.  I  do  not  know  whether  the  department  of  railways 
and  canals  does  or  not.   I  did  not  make  any  inquir}^  myself. 

Mr.  MiGNAULT.  Mr.  Stewart,  do  I  understand  you  to  say  that  there 

no  possible  power  development  in  the  St.  LaAvrence  River  on  the 
V  unadian  side  at  the  international  boundary  between  Cornwall  and 
Prescott  ? 

^Ir.  Stewart.  I  do  not  think  so. 

Mr.  Powell.  There  is  one  at  Sheek  Island? 

Mr.  Stewart.  Well,  that  is  a  part  of  the  Cornwall  Canal. 

Mr.  Powell.  Xo:  apart  from  the  Cornwall  Canal. 

Mr.  MiGNAULT.  Am  I  correct  in  stating  that  any  development 
would  be  from  shore  to  shore  i 

Mr.  Stewart.  Xot  on  the  American  side,  but  on  our  side. 

Mr.  ^NIigxault.  It  would  have  to  be  an  international  development  ? 

Mr.  Stewwrt.  Yes ;  you  see  the  boundary  line  passes  on  the  Cana- 
dian side  of  nearly  all  the  islands. 

Mr.  Tawney.  How  much  w^ater  passing  through  the  canal  is 
utilized  for  power  purposes?  You  say  these  poAvers  are  all  in  con- 
nection with  the  canals. 

Mr.  Stewart.  I  do  not  know,  Mr.  Tawney. 

Mr.  Tawney.  Are  these  flows  through  the  canals  continuous  in 
order  to  supply  these  powers  ? 

Mr.  Stewart.  To  supply  the  power  at  the  foot  they  have  to  be. 

Mr.  Tawney.  Yuu  do  not  know  anything  about  the  quantity  of 
water  that  is  used  nor  the  amount  of  horsepower  that  has  been  de- 
veloped on  the  Canadian  side? 

Mr.  Stewart.  I  do  not.  I  could  very  easily  get  that  information 
for  you. 

Mr.  Gardner.  Do  you  know  how  many  different  plants  or  struc- 
tures are  being  utilized  for  power  pur^Doses  on  the  canal? 

Mr.  Stewart.  There  is  one  at  the  foot  of  Morrisburg  Canal,  one 
ftt  the  foot  of  Iroquois  Canal,  and  Sheek  Island,  and  there  are  one 
or  two  below  that  taking  a  small  (juantity  of  water. 

Mr.  Keeper.  Mr.  Stewart,  following  the  questions  of  Commis- 
sioner Taw-ney,  regarding  this  regulating  dam  in  Lake  Ontario  and 
its  benefit  to  navigation,  you  have  spoken  of  that,  but  from  a  power 
point  of  view.  Would  it  not  be  veiy  advisable  to  control  and  regu- 
late Lake  Ontario  ? 

Mr.  Stewart.  Certainly. 

Mr.  Keefer.  You  would  get  not  only  a  fixed,  uniform  flow,  which 
would  be  higher  than  it  is  now  

Mr.  Stewart.  Higher  than  the  low-water  flow  ? 

Mr.  Keefer.  Higher  than  the  low-water  floAV,  and  then  in  addi- 
tion Uj  whatever  that  power  was  that  you  could  develop  there  would 
be  times  when  you  could  use  as  a  peak  load  your  high-water  stages 
by  virtue  of  that  dam  being  tliere. 
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Mr.  Stewaet.  Yes ;  but  you  might  want  to  have  a  peak  load  when 
you  had  low  water.  The  main  thing  is  to  get  the  more  uniform  and 
larger  low-water  flow. 

Mr.  Keefer.  In  addition  to  the  interests  of  navigation,  this  regu- 
lating dam  as  proposed  would  be  a  decided  benefit  for  all  the  power 
plants  on  the  river  ? 

Mr.  Stewart.  It  w^ould  benefit  everyone. 

Mr.  Tawney.  I  understood  you  to  say,  Mr.  Stewart,  in  answer  to 
Mr.  Powell's  question,  that  the  development  here  proposed  would  not 
necessarily  interfere  with  or  affect  the  full  efficiency  of  the  develop- 
ment of  the  water  in  the  balance  of  the  St.  Lawrence  River,  or  in 
the  main  channel  of  the  St.  Lawrence. 

Mr.  Stewart.  No  ;  but  I  did  state  in  the  main  part  of  my  evidence 
that  I  consider  that  the  blocking  up  of  the  Little  River  channel  would 
affect  the  regulation;  that  is  to  say,  it  would  not  make  it  so  elastic. 
It  would  curtail  the  discharge. 

Mr.  Tawney.  The  regulation  of  Lake  Ontario  ? 

Mr.  Stewart.  Yes;  it  would  curtail  the  discharge  and  capacity 
at  high  water. 

Mr.  Tawney.  Do  you  not  think  that  in  any  event  provision  could 
be  made  even  in  the  Little  River  for  taking  care  of  the  increased  dis- 
charge from  Lake  Ontario  due  to  the  proposed  regulation? 

Mr.  Stewart.  I  have  not  seen  the  plans,  and  I  do  not  know  whether 
the  river  is  wide  enough  to  take  care  of  the  turbines  and  the  sluice 
gates  that  would  be  necessary  to  give  us  this  additional  10,000  or 
15,000  feet. 

Mr.  Tawney.  But  if  that  could  be  done  there  would  be  no  objec- 
tion, even  from  the  standpoint  of  regulation  ? 

Mr.  Stewart.  No  ;  it  would  not  affect  the  regulation. 

Mr.  Perkins.  Mr.  Stewart,  there  is  one  point  in  my  mind  as  to  the 
advantage  of  this  proposed  general  development  which  has  not  been 
brought  out.  Could  not  the  pond  above  the  proposed  dam,  which 
includes  all  of  Lake  Ontario,  be  used  as  a  pondage  space  so  that  in- 
stead of  the  normal  development  of  300,000  horsepower  you  could 
put  in  a  development,  providing  there  were  room,  to  carry  peak  loads. 
In  other  words,  could  you  not  utilize  the  flow  intermittently  for  peak- 
load  development,  and  make  the  development,  say,  450,000  horse- 
power, having  an  average  load  of  300,000  horsepower? 

Mr.  Stewart.  I  would  not  like  to  sav  it  would  so  as  hi.o:h  as 
450,000. 

Mr.  Perkins.  Possibly  your  peak  load  would  not  require  that. 

Mr,  Stewart.  You  might  do  that  when  you  had  a  lot  of  water,  but 
with  your  natural  discharge  of  194,000  cubic  feet  per  second  you 
could  not  use  Lake  Ontario  like  that,  and  then  with  a  high  stage 
you  could  not  go  with  Lake  Ontario  above  a  certain  point.  Regula- 
tion would  have  to  confine  you  to  that  limit. 

Mr.  Perkins.  These  are  daily  fluctuations? 

Mr.  Stewart.  That  is  the  ordinary  operation  of  a  power  plant. 

Mr.  Perkins.  Then,  your  development  there  would  probablv  be 
materially  above  300,000? 

Mr.  Stewart.  Quite  possible.  I  was  talking  about  the  depend- 
able flow. 
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Mr.  Taavney.  Mr.  Stewart,  does  the  draft  through  the  Morris- 
burg  Canal  for  power  purposes  at  any  time  interfere  with  the  navi- 
gation of  the  canal  ( 

Mr.  i^TEWART.  I  am  afraid  it  does  at  times,  but  that  is  very  easily 
remedied  by  cutting  down  the  plant. 

^Ir.  Tawxey.  Has  it  any  etfect  whatever  on  the  Hogs  Back? 

3Ir.  Stewart.  Well,  the  discharge  that  goes  through  there  has 
some  eli'ect.  I  do  not  know  what  the  amount  is.  ^Ir.  Lea  tells  me 
there  are  about  1,500  cubic  feet  per  second  going  through  the  Mor- 
risburg  Canal  for  navigation  and  power  purposes. 

Mr.  King.  Mr.  Stewart,  does  your  experience  not  include  a  knowl- 
edge of  ccmstant  ])rotest  from  the  owners  of  vessels  navigating  canals 
against  the  establishment  of  a  current  in  the  canal  by  power  plants 
here  and  there  ( 

Mr.  Stewart.  I  liave  heard  of  that  continually,  Mr.  King.  That 
is  a  question  that  is  continually  coming  up. 

Mr.  Tawney.  I  did  not  catch  your  question,  Mr.  King. 

Mr.  Ki^Tt.  Mr.  Stewart  declares  his  knowledge  of  constant  com- 
plaint from  owners  of  vessels  as  to  the  occurrence  of  currents  in 
the  canal. 

Mr.  (iARDNER.  How  loug  has  this  water  been  diverted  for  power 
purposr-s  in  the  canal  ? 

^Ir.  Stewart.  I  think  they  have  had  a  power  plant  at  the  end  of 
the  Mei'risburg  Canal  almost  since  the  new  canals  were  opened. 

Mr.  King.  Col.  Allison  developed  one,  did  he  not? 

Mr.  Stewart.  Yes. 

;Mr.  King.  Mr.  Powell  addressed  several  questions  to  you  Avhich 
were  followed  up  afterwards  by  questions  by  Mr.  Tavniey,  with 
rc!T:ard  to  the  effect  as  to  efficiency  of  the  present  proposed  develop- 
nicnt  plus  the  future  development  of  this  neighborhood.  I  myself 
got  a  different  impression  from  your  answers.  I  think  your  answers 
to  those  gentlemen  have  been  understood  as  meaning  that  if  v^e  call 
X  the  proposed  development  and  Y  the  balance,  the  future  develop- 
ment of  Y  will  not  be  impaired,  but  that  X  would  be  impaired  by 
the  development  of  Y. 

^Ir.  Stewart.  I  believe  so. 

Mr.  King.  So  that  the  present  proposal  plus  the  development  of 
the  balance  would  not  be  so  efficient  as  the  complete  development  on 
the  whole  river  at  this  point? 

Mr.  Stewart.  Yes. 

Mr.  King.  Have  you  in  view,  Mr.  Stewart,  the  preference  to  be 
given  to  one  method  as  to  the  development  of  power  with  incidental 
remedial  works  designed,  say,  for  navigation  according  to  what  the 
treaty  given  them  as  a  paramount  right  and  what  at  law  jurispru- 
dence gives  them  as  a  paramount  right,  or,  on  the  other  hancl,  the  de- 
velopment of  the  rivei-  for  navigation  purposes  with  the  incidental 
and  very  desirable  develojjment  of  such  powers  as  can  be  obtained? 

Mr.  Stewart.  I  tliink  the  latter. 

Mr.  Mignault.  By  the  latter  you  mean  what? 

Mr.  Stewart.  I  mean  the  development  of  the  river  for  navigation 

Surpose.s,  and  in  tliat  connection  put  in  power  development  inci- 
entally;  the  development  of  every  cubic  foot  of  water  that  can  be 
handled. 
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Mr.  Keefer.  Coming  back  to  the  regulating  dam  and  its  effect  on 
Lake  Ontario,  the  variation  of  Lake  Ontario  is  about  5  feet,  as  I 
understand  it.   Is  that  right  ? 

Mr.  Stewart.  Approximately,  that  is  right. 

Mr.  Keefer.  Then,  what  would  be  the  estimated  effect  of  the  regu- 
lation on  Lake  Ontario  ?   What  would  be  the  supposed  variation  ? 

Mr.  Stewart.  I  think  it  is  about  4  feet.  The  range  is  not  very 
much  different.   But  it  is  an  improvement. 

Mr.  Pow^ELL.  Mr.  Stewart,  this  thing  opens  up  big  possibilities. 
Has  it  ever  been  in  contemplation  to  utilize  the  rivers  as  stretches, 
utilizing  the  dams  or  putting  locks  in  dams  and  having  continuous 
stream  navigation  apart  from  the  canals? 

Mr.  Stewart.  Engineers  are  talking  about  it.  That  is  what  is 
meant  by  canalization  of  the  river.  In  this  scheme  I  suppose  a  lock 
would  be  put  in  at  Canada  Island.  These  side  canals  would  be 
flooded,  out  and  done  away  v/ith, 

Mr.  Powell.  Have  you  given  that  matter  any  consideration  1 

Mr.  Stewart.  I  say  that  is  one  of  the  studies  being  made.  That  is 
what  is  meant  by  canalization  of  the  river. 

Mr.  Powell.  That  is  a  study  that  is  now  being  made? 

Mr.  Stewart.  Yes, 

Mr.  Powell.  And  that  is  a  study  that  was  made  by  the  comiiiissioij 
of  the  United  States  that  has  been  referred  to  ? 

Mr.  Stewart.  No,  sir.  They  treated  the  side  canals.  They  came 
out  into  the  river  in  places  and  Avent  back  in.  They  did  not  put  an^ 
dams  across  the  river. 

Mr.  Powell.  Would  not  that  system  be  open  to  the  same  objection 
as  to  the  canal,  where  the  water  is  used  for  water  power?  If  it  is 
objectionable  in  the  case  of  a  canal  to  have  a  current,  the  same  objec- 
tion could  apply  to  the  canalization  of  the  river,  because  you  would 
always  have  the  current  between  your  dams. 

Mr.  Stewart.  The  current  in  the  canals  is  not  the  sole  objection, 
but  the  trouble  is  that  the  canal  has  only  a  limited  draft,  and  if  you 
start  to  draw  down  the  boats  come  down  on  the  bottom. 

Mr.  Powell.  That  is  the  chief  objection  there? 

Mr.  Stewart.  The  current  is  always  an  objection.  In  the  canaliza- 
tion of  the  St.  Lawrence  River  there  will  of  necessity  be  a  strong  cur- 
rent. There  is  a  large  flow  to  come  down  there  and  you  are  going  to 
have  it. 

Mr.  Powell.  That  would  be  the  difficult  factor  in  the  problem  of 
your  canalization? 

Mr.  Stewart.  Yes;  but  I  think  it  would  be  better  than  to  go  to 
work  and  build  a  canal  inland,  for  instance,  and  put  these  big  boats 
in  confined  waters.  They  make  much  better  time  on  both  clown  and 
up  traffic.  If  they  are  in  the  river  they  have  lots  of  water  under  them 
and  they  have  lots  of  time  to  maneuver. 

Mr.  Tawnet.  In  answer  to  Mr.  King's  question,  in  which  he  used 
the  letters  X  and  Y,  I  understood  you  to  say  that  the  loss  in  efficiency 
would  be  as  to  the  development  now  proposed  and  not  loss  in  effi- 
ciency as  to  the  development  in  the  main  channel  of  the  St.  Law- 
rence River  at  the  foot  of  the  rapids. 

Mr.  Stewart.  In  the  remainder?  Yes. 

Mr.  Tawney.  Yes ;  there  would  be  no  loss  in  the  remainder. 
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^  Mr.  Stewart.  I  do  not  think  so. 

Mr.  Tawxey.  So  the  loss  wouUI  be  wholly  on  the  American  side? 

-Mr.  Stewart.  AA'holly  in  the  present  development. 

Mr.  Tawxey.  And  it  is  in  American  interests  that  vou  are  advo- 
.aiino:  the  delay  of  this  project  so  that  when  it  comes  "to  developing 
the  whole  possible  power  there  the  United  States'  side  would  oet 

>re  than  it  otherwise  would  receive  ? 

Mr.  Stewart.  That  is  practically  Avhat  it  amounts  to.  I  was  talk- 
■j:  alK)ut  the  development  of  the  St.  Lawrence  River  to  oet  the  most 
I  of  it. 

Mr.  Tawxey.  But  the  loss,  if  any,  would  be  on  the  American  side? 

Mr.  Stewart.  It  wotdd  be  on  the  American  side. 

Mr.  Vax  Kexxex.  I  do  not  think  that  the  connnissioners  have  left 

•  V  much  for  me  to  inquire  about,  but  I  have  a  few  questions  that  I 
lit  to  ask.    I  understand  from  you,  Mr.  SteAvart.  that  you  really 

:iave  not  made  any  very  definite  study  of  the  situation  in  and  about 
-  '  :it  retrion  of  Oirden  Island  so  as  to  determine  in  your  own  mind 

-itively  just  where  you  would  project  each  and  every  dam  or  ob- 

iiction  in  the  scheme  of  regulating  Lake  Ontario. 

Mr.  Stewart.  Xo. 

'  Ir.  Vax  Kenxex.  So  that  what  you  say  is  predicated  upon  gen- 
1  knowledge  of  the  situation  and  is  not  the  result  of  mature  study 
It? 

Mr.  Stewart.  The  study  that  I  put  forward,  as  far  as  regulation 
oncerned  

Vax  Kexxex.  Xo;  I  mean  with  respect  to  how  that  regulation 

dd  be  effected  at  that  point. 
Mr.  Stewart.  I  have  made  no  study  as  to  the  work. 
Mr.  Vax  Kexxex.  Have  you  made  any  study  of  the  effect  ,  which 

r  proposed  regidation  of  Lake  Ontario  would  have  upon  the  ad- 

»  nt  property  owners  and  properties  lying  between,  we  will  say, 

len  Island  and  Lake  Ontario? 
Afr.  Stewart.  Xo  :  that  has  not  been  definitely  settled  yet,  either. 
Mr.  Vax  Kexxex.  You  have  not  had  time  to  go  through  this? 
Mr.  Stewart.  Xo. 

Mr.  Vax  Kenxex.  You  do  not  know  what  property  would  be 
t roved  by  this  elevation  of  your  water  in  order  to  attempt  the 
jidation  from  that  point  of  Lake  Ontario? 

•  Ir.  Stewart.  I  only  know  that  it  would  not  be  prohibitive. 
Mr.  Vax  Kexxex.  You  think  that? 

Mr.  Stewart.  I  know  from  the  contours  of  the  river. 
Mr.  Vax  Kexxex.  From  your  general  knowledge  you  believe  that 
•e  so? 

Mr.  Stewart.  I  believe  it  would  not  be  prohibitive  at  all. 
Mr.  Vax  Kennex.  But,  of  course,  as  to  the  real  extent  of  it  you 
ild  not  want  to  predicate  any  opinion? 
Xfr.  Stewart.  No. 

Mr.  Vax  Kexxex.  Xow,  in  answer  to  one  question  with  respect 
ilie  regidation  of  Lake  Ontario  for  the  purpose  of  permitting 

draulic  develoi)nient  at  that  point,  and  to  the  extent  of  regidating 
peak  load,  did  I  understand  you  to  say  that  it  was  your  opinion 
tn  engineer  that  you  could  by  the  regulation  which  you  have  men- 
jed  regulate  the  water  as  it  approached  there  to  determine  the 

ik  load  ?    I  mean  for  practical  electrical  puri^oses. 
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Mr.  Stewaet.  I  do  not  understand  your  suggestion.  ^ 

Mr.  Van  Kennen.  You  made  a  reply  to  Mr.  Perkins's  question 
that  your  development  could  be  raised  from  300,000  horsepower  tc 
400,000  horsepower  by  regulating  the  peak  load. 

Mr.  Stewart.  Only  at  the  peak  load. 

Mr.  Van  Kennen.  Can  you  do  that? 

Mr.  Stewart.  By  drawing  more  water.    You  could  draw  down 
more  water. 

Mr.  Van  K?:n^'en.  Well,  he  asked  you  about  the  daily  regulation 
to  control  youi'  peak  load. 

Mr.  STEWAin,  1  mean  to  say  that  lie  could  draw  more  water  into 
his  turbines  ar.d  Lave  a  peak  load  for  a  definite  time  if  he  had  more 
wheels  there. 

Mr.  Van  Kennen.  Do  you  mean  to  say  5^ou  could  do  that  every 
day  so  as  to  regulate  the  peak  load  ? 

Mr.  Stev/aet.  I  said  at  low  water  he  probably  could  not;  but  when 
there  is  lots  of  water  he  could. 

Mr.  Van  Kennen.  You  could  arrange  that  by  your  regulation  so 
that  you  could  raise  the  power  at  that  point  from,  we  will  say,  300,000 
horsepoAver  to  400,000  horsepower  at  a  given  hour  in  the  day  ? 

Mr.  Stewai;t,  I  think  you  could  do  it. 

Mr.  Van  Kennen.  So  if  you  wanted  the  peak  load  at  6  o'clock  in 
the  afternoon  you  could  have  the  water  there  by  this  system  of  regu- 
lation so  that  you  could  rai^  e  it  from  300,000  to  400,000  horsepower 
■at  that  hour,  'is  that  rig'l-t 

Mr.  Stewart.  I  would  net  say  the  exact  amount,  but  you  could 
get  a  very  heavy  peak  load. 

Mr.  Van  Kennen.  At  that  hour? 

Mr.  Stewart.  Yes ;  by  drawing  down  more  Avater. 

Mr.  Van  Kennen.  How  would  you  arrange  it  if  they  wanted  the 
peak  load  at  some  other  hour  in  the  day  ? 

Mr.  Stewart.  I  was  not  talking  about  some  other  hour.  I  was 
talking  about  this  one  dam  where  you  had  Lake  Ontario  for  a  reser- 
voir. You  would  not  have  it  below  here,  because  it  would  be  shut 
off  by  this  dam. 

Mr.  Van  Kennen.  I  was  getting  your  idea  as  to  whether,  in  your 
judgment,  you  could  daily  regulate  the  peak  load  by  this  plan. 
Mr.  Stewart.  I  think  you  could. 

(The  commission  then  took  a  recess  until  2  o'clock  p.  m.) 

AFTER  recess. 

The  commission  reconvened  at  the  expiration  of  the  recess. 

Mr.  Van  Kennen.  Mr.  Stewart,  I  understood  from  your  testimony 
with  reference  to  what  you  call  regulating  the  peak  load  that  you 
thought  with  the  controlling  dam  at  or  near  Canada  Island  you 
could  regulate  the  peak  load  at  that  point  somewhat  between,  we  wiU 
say,  what  the  normal  might  be  and  what  a  higher  requirement  for  a 
peak  load  might  be.    Was  that  your  opinion  ? 

Mr.  Stewart.  That  was  what  I  think  I  understood,  but  it  was  not 
the  answer  to  the  question  put  to  me  by  Mr.  Perkins,  because  he  put 
the  figures  increased  from  300,000  to  450,000. 

Mr.  Van  Kennen.  That  would  be  impossible,  according  to  yoar 
view  ? 
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Mr.  Stewakt.  That  would  be  impossible,  except  for  ii  \ery  few 
minutes.    It  would  not  be  worth  openino-  up  the  wheels  for  any 
reuse  like  that.    I  have  examined  the  figures  since  I  spoke  this 
rning. 

Mr.  \'an  Kennen.  That  is  what  I  thought  at  the  time,  but  I  did 
:  look  at  it  in  quite  the  same  light  that  you  do. 

Mr.  Stewart.  1  was  not  talking  about  such  a  large  quantity  as 
-I.   I  was  just  speaking  generally. 

.Mr.  Van  Ken n en.  We  will  pass  over  that.   Eegarding  the  diver- 
11  in  the  Little  Kiver  you  have  assumed  for  jowv  calculations  as  to 
etfect  that  it  would  have  upon  the  elevation  of  water  at  Lock  24, 
'  '00  cubic  feet  ( 

Mr.  Stewart.  An  increase  in  diversion  over  the  present  time.  As 
aatter  of  fact,  1  used  28,000.  but  there  is  not  much  difference.  I 
L  not  know  what  the  discharge  in  the  river  Avas,  so  I  used  2,000, 
1  that  would  be  28,000  cubic  feet  additional. 

Mr.  Van  Kennen.  You  took  that  figure  as  being  what  you  would 
1  the  additional  diversion  over  what  is  being  now  diverted  through 
a.:it  Little  Kiver? 
Mr.  Stewart.  Yes,  sir. 

Ar.  Van  Kennen.  Now,  the  effect  on  Lock  24  of  the  additional 
ersion  was  what  ? 

^Ir.  Stewart.  I  think  I  put  it  down  as  2  feet.  I  took  it  from  that 
'  '  le  print  of  discharges. 

Mr.  Van  Kennen.  Of  course,  if  the  diversion  at  the  present  time 
...  the  Little  River  were  increased,  we  will  say,  to  5,000,  it  would 
make  a  difference? 

-Mr.  Stewart.  Yes. 

.Mr.  Van  Kennen.  You  would  then  have  to  calculate  on  a  basis  of 
,'JOO  ( 

Mr.  Stewart.  I  would;  yes. 

Mr.  Van  Kennen.  And,  of  course,  that  w^ould  lower  the  water 
. . '  im  2  feet  to  something  below  2  feet. 
]SIr.  Stewart.  Yes. 

.Mr.  Van  Kennen.  Taking  the  same  measurement  of  diversion  of 
water  that  Mr.  Lea  has  taken,  are  you, in  agreement  with  him  in 
_^ard  to  the  amount  that  it  reduces  the  elevation  at  that  point? 
\Ir.  Stewart.  At  Lock  24? 
Mr.  Van  Kennen.  Yes. 

-Mr.  Stewart.  I  do  not  know^  what  Mr.  Lea's  figures  are  on  that 
nt. 

-Mr.  Van  Kennen.  So  you  can  not  say  whether  you  are  in  agree- 
iit  with  him  upon  the  initial  lowering  of  the  water  at  that  place, 
total  lowering? 

-Mr.  Stewart.  I  did  not  hear  what  figures  he  stated.  It  is  a  little 
more  than  1.6. 

.Mr.  Van  Kennen.  Taking  the  additonal  diversion  of  the  Little 
\er  on  a  basis  of  27,000  cubic  feet  instead  of  28,000  cubic  feet, 
lid  you  be  in  agreement  with  Mr.  Lea  oh  that  point? 
Mr.  Stewart.  Not  when  he  says  l.G. 

Mr.  Van  Kennen.  Then,  the  real  point  of  difference  between  your 
ires  and  Mr.  Idea's  figures  is  that  you  say  there  would  be  a  greater 
ering  of  the  water  than  stated  by  Mr.  Lea? 
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Mr.  -Stewart.  Yes. 

Mr.  Van  Kennen.  You  spoke,  of  course,  of  one  effect  of  the  di-  ' 
version  of  this  water  through  the  Little  River,  its  additional  supply 
of  Avater,  and  returning  it  to  the  main  stream  would  be  a  backwater 

Mr.  Steavart.  Yes.  f 
Mr.  Van  Kennen.  Now,  the  return  of  that  water  below  the  islands  f 

Avould  produce  from  the  figures  that  you  made,  based  on  28,000  cubi(  ^^J' 

feet,  how  much? 

Mr.  Stewart.  0.38  feet,  or  about  4 J  inches.  j 
Mr.  Van  Kennen.  With  regard  to  that  are  you  practically  in  ^ 

agreement  with  Mr.  Lea? 

Mr.  Stewart. ♦•I  do  not  know  what  Mr.  Lea's  figures  are.  | 
Mr.  Van  Kennen.  The  next  influence  that  you  had  upon  the  eleva-|  - 

tion  at  Lock  24  was  this  embankment  between  Ogden  Island  and  ; 

Canada  Island?  | 
Mr.  Steavart.  Yes.  j 
Mr.  Van  Kennen.  And  that  embankment,  you  say,  Avould  have  the| 

effect  of  raising  the  water  also  in  the  north  channel  ?  j 
Mr.  Steavart.  Certainly.  | 
.  Mr.  Van  Kennen.  And  at  the  Hogs  Back  it  would  raise  it  hoAvj  ™ 

much  ?  i 

Mr.  Steaa^art.  For  a  discharge  of  22,000   j 

Mr.  Van  Kennen.  I  am  trying  to  get  the  normal,  the  critical  w 

point,  as  you  call  it. 

Mr.  Steavart.  That  would  be  22,000.   Of  course,  I  am  more  inter- 
ested in  the  low-Avater  conditions  from  a  navigation  point  of  view.  ]' 
Mr.  Van  Kennen.  How  many  times  have  they  occurred  in  the  last 

50  years? 

Mr.  Stewart.  You  get  conditions  from  94,000  to  220,000,  and  our 
canals  have  been  constructed  for  the  low-water  discharge.  Well,  I 
will  talk  about  220,000. 

Mr.  Van  Kennen.  Were  3^ou  practically  in  agreement  with  Mr. 
Lea  on  that  point? 

Mr.  Steavart.  Do  you  want  the  Hogs  Back? 

Mr.  Van  Kennen.  The  Hogs  Back  I  was  speaking  about ;  yes. 

Mr.  Steavart.  We  are  practically  in  agreement,  as  I  remember. 
He  said  4  or  5  inches  and  I  said  4  inches. 

Mr.  Van  Kennen.  Hoav  about  the  effect  of  that  embankment  on 
the  elevation  of  the  water  at  Lock  24? 

Mr.  Steaa'^art.  I  stated  that  there  was  a  net  loss  of  1  foot. 

Mr.  Van  Kennen.  How  much  did  that  figure  out  of  the  backwater 
effect  of  the  embankment  at  Lock  24?  You  have  stated  the  net  re- 
sult, but  did  you  give  me  the  figure  for  the  increase  ? 

Mr.  Steaa^art.  Do  you  mean  the  additional  backwater  just  from  the 
embankment  alone  ? 

Mr.  Van  Kennen.  Yes. 

Mr.  Stewart.  0.44. 

Mr.  King.  That  is  at  the  flow  of  221,000  cubic  feet  per  second? 
Mr.  Stewart.  Yes. 

Mr.  Van  Kennen.  Taking  into  account  the  way  you  have  figured 
it,  is  that  practically  in  agreement  with  Mr.  Lea  ? 
Mr.  Stewart.  What  is  your  net  figure,  Mr.  Lea  ? 
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Mr.  Lea.  I  did  not  state  it. 

Mr.  Van  Kexxen.  Of  course  he  gave  results.   You  unite  the  two. 

Mr.  Stewart.  I  should  unite  the  two  and  say  a  net  loss  of  1  foot. 

Mr.  Van  Kexxex.  Is  that  practically  in  agreement  with  Mr.  Lea? 

>.fr  J%TEv»v.pT.  T  do  r.ot  ki-iovr  v.'hnt  Mr,  Len  said. 

Mr.  Van  Kexxex.  Then,  of  course,  we  come  to  the  question  of  the 
submerged  weir.  You  said  that  the  submerged  weir  would  have  the 
effect  of  increasing  the  level  at  that  point  ? 

Mr.  Stewart.  Ye5. 

Mr.  Van  Kexxex.  How  much? 

Mr.  Stewart.  It  all  depends  upon  the  height  of  the  submerged 
weir. 

Mr.  Vax  Kexxex.  But  you  put  it  at  15  feet  ? 

^Ir.  Stewart.  Xo:  I  said  at  low  water  I  thought  the  weir  should 
be  put  so  as  to  give  a  draft  of  15.7.  That  would  raise  the  water  up  to 
the  same  point  that  it  was  before.  That  would  restore  the  1.53  at  low 
water. 

Sir.  MiGXAULT.  You  did  not  recommend  putting  in  a  submerged 
weir  having  only  that  stage  of  water  above? 

Mr.  Stewart.  I  would  not  like  to.  That  might  be  put  in  by  put- 
ting in  wing  dams. 

Mr.  Vax  Kexxex.  When  3^ou  spoke  about  it  being  15  feet  plus 
over  that  so-called  submerged  weir,  you  were  speaking  of  extreme 
low-water  conditions? 

Mr.  Stewart.  Yes. 

Mr.  Vax  Kexxex.  What  would  it  be  over  that  at  the  time  when 
you  took  the  220.000? 

^Ir.  Stewart.  I  do  not  think  I  gave  that  figure  this  morning. 

Mr.  Vax  Kexxex.  Xo.  I  do  not  think  so ;  but  I  was  just  asking  for 
that  additional  information. 

Mr.  Stewart.  18.2. 

Mr.  Van  Kexxex.  Then,  at  that  stage  of  the  water,  the  stage,  I 
understand,  having  been  referred  to  by  Mr.  Lea  as  being  the  stage  of 
the  water  when  they  run  the  canal:  that  is,  the  critical  stage,  there 
would  be  that  18  feet  plus? 

Mr.  Stewart.  Yes. 

Mr.  McLeax.  Mr.  Perkins,  the  engineer  for  the  State  of  Xew 
York,  wishes  to  get  the  3.30  train,  Mr.  Chairman.  I  have  spoken  to 
Mr.  Van  Kennen.  and  he  has  no  objection  to  postponing  for  a  mo- 
ment the  further  examination  of  Mr.  Stewart  in  order  that  Mr. 
Perkins  may  testify  at  this  time. 

^Ir.  Magrath.  That  is  agreeable. 

TESTIMONY  ON  BEHALF  OF  THE  STATE  OF  NEW  YORK. 

Albret  H.  Perkixs,  a  witness  produced  for  and  on  behalf  of  the 
State  of  Xew  York,  after  being  first  duly  sworn,  was  examined  and 
testified  as  follows : 

Mr.  McLean.  You  are  the  engineer  for  the  conservation  conmiis- 
sion  of  the  State  of  Xew  York  ? 

Mr.  Perkins.  I  am. 

Mr.  McLean.  And  you  are  the  chief  of  its  engineering  division 
of  waters? 

Mr.  Perkins.  Yes,  sir. 
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iVLr.  McLean.  Have  you  recently  visited  the  village  of  Wadding- 
ton,  in  the  State  of  New  York  ? 

Mr.  Pekkins.  I  did  on  the  10th  of  September. 

Mr.  McLean.  And  you  have  examined  the  locus  in  quo  referred  to 
in  this  application? 

Mr.  Perkins.  I  have. 

Mr.  McLean.  I  show  you  Exhibit  New  York  No.  1,  and  call  your 
attention  to  the  structure  marked  "  Dam  "  on  that  exhibit,  and  ask 
you  to  describe  briefly  to  the  commission  exactly  what  you  saw  when 
you  visited  that  dam  on  the  10th  of  September. 

Mr.  Perkins.  The  dam  is  a  stone  and  wood  structure  in  a  very 
dilapidated  condition.  Through  the  dam  water  flows  with  great  ease 
and  considerable  ^volume.  Below  the  dam  are  numerous  islands  as 
shown  on  the  map. 

Mr.  McLean.  Those  are  the  areas  marked  A,  B,  C,  D,  etc.,  on  the 
map? 

Mr.  Perkins.  They  are,  up  to  J,  inclusive.  On  these  are  many 
ruins  of  buildings.  Near  the  center  of  the  dam  there  is  a  wooden 
structure  in  use  at  present  for  the  development  of  power  for  the 
village  of  Waddington.  On  the  American  side  there  are  numerous 
dilapidated  structures  in  which  the  power  was  formerly  developed. 

Mr.  McLean.  Mr.  Perkins,  are  there  any  active  powers  now  in  op- 
eration on  this  dam  ? 

Mr.  Perkins.  On  the  dam  there  is  just  one. 

Mr,  McLean.  Did  you  take  any  photographs  while  you  were 
there? 

Mr.  Perkins.  I  did. 

Mr.  McLean.  I  show  you  this  photograph  and  ask  you  if  that  is 
the  photograph  you  took  of  the  dam  when  you  were  there  on  Sep- 
tember 10,? 

Mr.  Perkins.  It  is. 

Mr.  McLean.  It  is  a  correct  representation  of  what  you  saw  at  that 
time  ? 

Mr.  Perkins.  It  is. 

Mr.  McLean.  I  offer  that  photograph  in  evidence. 

(The  photograph  was  marked  "  New  York  Exhibit  No.  2.") 

Mr.  McLean.  Calling  your  attention  to  the  middle  foreground  of 
that  photograph  "  New  York  No.  2,"  Mr.  Perkins,  does  that  show  a 
frame  structure? 

Mr.  Perkins.  Yes,  sir. 

Mr.  McLean.  What  is  that  frame  structure,  if  you  know  ? 

Mr.  Perkins.  That  is  the  plant  to  which  I  referred  as  supplying 
power  to  the  village  of  Waddington. 

Mr.  McLean.  And  that  is  the  only  structure  that  is  now  in  opera- 
tion on  the  dam  ? 

Mr.  Perkins.  Yes. 

Mr.  McLean.  Of  what  size  is  that  structure  ? 

Mr.  Perkins.  I  should  judge  that  it  might  be  20  by  30. 

Mr.  McLean.  Is  it  composed  of  stone,  brick,  or  wood  ? 

Mr.  Perkins.  Wood.   It  is  a  frame  structure. 

Mr.  McLean.  I  show  you  another  photograph  and  ask  you  if  that 
is  a  photograph  that  you  took  at  the  time  of  your  visit  to  Wadding- 
ton on  September  10? 
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Mr.  Perkins.  It  is. 

Mr.  McLean.  What  was  that  photoirrapli  taken  of? 

Mi\  Perkins.  It  is  a  picture  taken  around  about  the  center  of  the 
i-Iani.  lookin«:  north. 

(The  photo<iraph  was  marked  ''Exhibit  New  York  No.  3.") 

Mr.  McLean.  Calling  your  attention  to  the  foreo-round  of  Ex- 
hibit New  York  No.  3,  will  you  describe  what  the  ruined  structure 
is,  if  you  can  1 

Mr.  Perkins.  Eunnins:  straight  through  the  center  of  the  picture 
is  the  dam  itself.  On  the  right  are  some  of  the  ruins  which  I  men- 
tioned as  being  on  the  islands  below  the  chim. 

Mr.  McLean.  Looking  immediately  on  the  downstream  side  of 
the  dam  ? 

Mr.  Perkins.  Yes,  sir. 

Mr.  McLean.  And  the  ruined  structure  shown  in  the  photograph, 
then,  was  one  of  the  structures  of  these  downstream  areas? 
Mr.  Perkins.  Yes,  sir. 

Mr.  McLean.  Did  you  examine  the  island  end  of  the  dam,  Mr. 
Perkins,  lettered  K,  I  think,  on  Exhibit  No.  1? 
Mr.  Perkins.  Yes. 

Mr.  McLean.  What  does  that  consist  of? 

^Ir.  Perkins.  A  wall  replacing  the  dam  where  it  has  washed  out 
previously. 

Mr.  McLean.  A'^Hiat  can  you  say  with  respect  to  any  channels  of 
the  river  running  up  to  the  dam  from  the  downstream  side  ? 

Mr.  Perkins.  To  the  north  of  the  island  upon  which  stand  the 
largest  of  the  ruins  there  appears  to  be  a  channel  of  considerable 
depth :  how  deep,  of  course,  I  was  unable  to  tell. 

Mr.  McLean.  Did  you  see  anything  with  respect  to  the  navigation 
of  the  Little  River  below  the  dam  when  you  were  there  on  Septem- 
ber 10? 

Mr.  Perkins.  Yes;  the  steamer  ran  up  to  the  depot  while  I  was 
there. 

Mr.  ^IcLean.  How  far  below  the  present  dam  was  that  depot? 
Air.  Perkins.  Probably  300  feet.   I  should  judge  somewhere  about 
it. 

Mr.  McLean.  Along  the  main  shore  of  the  Little  River,  on  the 

wn^tream  side.  I  believe  you  said,  you  observed  a  power  canal? 

Mr.  Perkins.  Yes :  on  the  south  side. 

Mr.  McLean.  That  is  the  main  shore  side,  is  it  not? 

Mr.  Perkins.  Yes,  sir. 

Afr.  McLean.  Were  any  mills  in  operation  there? 

Mr.  Perkins.  I  do  not  think  there  were  any  in  operation  that  day, 

r  there  were  evidences  that  some  of  them  were  operated. 

Mr.  McLean.  They  are  still  capable  of  being  operated? 

Mr.  Perkins.  Yes,  sir. 

Mr.  Van  Kennen.  Of  course,  the  place  where  you  spoke  of  the 
it  roming  in  is  quite  a  distance  below  the  foot  of  the  island? 
Mr.  Perkins.  No;  I  should  say  not. 
Mr.  Van  Kennen.  Is  it  about  opposite  the  foot? 
Mr.  Perkins.  I  think  it  would  be  up  quite  a  little  ways. 
Mr.  McLean.  Mr.  Pei  kins.  you  have  heard  the  testimony  of  Mr. 
'fucker  with  respect  to  the  physical  examination  made  of  the  Little 
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River  for  the  purpose  of  determining  its  so-called  natural  flow.  In 
your  opinion  as  an  engineer  are  the  data  given  sufficient  to  justify  the 
determination  of  what  the  natural  flow  is  ? 

Mr.  Perkins.  The  determination  of  what  was  the  original  section 
there  re-'j^ires  the  application  of  con-^deT'^ibl-  jiiflgrnent.  and  I 
should  want  to  apply  my  own  judgment  to  that  question. 

Mr.  McLean.  Would  it,  in  your  opinion,  require  additional  data 
to  be  taken  on  the  ground? 

Mr.  Perkins.  It  would. 

Mr.  McLean.  Of  what  would  that  data  consist? 

Mr.  Perkins.  The  taking  of  cross  sections  of  the  channel  and  the 
exploration  of  the  bottom  underneath  the  channel. 

Mr.  MiGNAULT.  How  long  would  it  take  to  make  a  survey  of  the 
Little  River? 

Mr.  Perkins.  I  should  assume  that  it  might  be  done,  with  this  sole 
object  in  view,  perhaps  in  a  week. 

Mr.  Van  Kennen.  Of  course,  Mr.  Perkins,  you  say  that  in  order 
to  determine  that  personal  judgment  of  the  engineer  taking  it  would 
be  required? 

Mr.  Perkins.  Yes. 

Mr.  Van  Kennen.  And,  of  course,  in  order  to  get  that  data,  one 
of  the  necessary  things  would  be  to  get  the  depth  of  the  water  at 
particular  levels  and  cross  sections  of  the  river? 

Mr.  Perkins.  Yes. 

Mr.  Van  Kennen.  And  also  what  deposits  might  have  been  put  in 
there? 

Mr.  Perkins.  That  might  have  accumulated  there. 

Mr.  Van  Kennen.  Of  course,  in  getting  that,  you  would  expect, 
in  ascertaining  what  you  would  call  the  natural  flow,  to  take  into 
account  any  deposits  that  came  in  there  by  reason  of  the  fact  that 
there  was  a  dam  below  ? 

Mr.  Perkins.  Yes. 

Mr.  Van  Kennen.  You  would  include  that  in  your  measurements  ? 
For  instance,  if  you  found  an  old  lock  down  there,  would  you  call 
that  the  natural  depth  of  the  stream  ? 

Mr.  Perkins.  I  should  want  to  exercise  my  judgment  as  to  whether 
such  a  lock,  or  whatever  the  impediment  might  be,  would  have  lodged 
there  with  the  dam  removed  or  not. 

Mr.  Van  Kennen.  And  to  that  extent,  of  course,  the  personal 
equation  enters  into  it  quite  largely  ? 

Mr.  Perkins.  Yes,  sir. 

Mr.  Van  Kennen.  You  would  not  expect  that  any  two  engineers 
would  get  the  same  data  and  reach  exactly  the  same  conclusions? 

Mr.  Perkins.  Not  exactly.  I  would  expect  them  to  agree  substan- 
tially. 

Mr.  Van  Kennen.  You  would  expect  them  to  agree  within  10  per 
cent,  would  you  not  ? 

Mr.  Perkins.  I  would  not  want  to  set  the  percentage  at  this  time. 

Mr.  Van  Kennen.  At  any  rate,  sediment  that  had  accumulated 
there  by  reason  of  the  structures  that  are  in  there  would  be  taken 
into  account  by  you  in  arriving  at  what  we  would  call  the  natural 
bed  of  the  stream? 
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Mr.  Perkins.  If  upon  exaniinaticni  I  coiu'liulod  that  sediment  had 
been  deposited  there. 

Mr.  Van  Kenxen.  You  did  not  make  any  examination  to  find  out 
whether  the  measurement  made  and  the  data  produced  by  Mr.  Tucker 
<»OT^^<""*^'i<^d  ^vitli  your  judgment^ 

Mr.  Perkins.  No.  sir.  I  would  not  be  asking  for  additional  time 
if  I  had. 

Mr.  Van  Kennen.  Therefore,  vou  have  no  knoNvledo'e  in  regard 
to  that? 

Mr.  Perkins.  Xo,  sir. 

Mr.  Taavney.  Mr.  Perkins,  in  your  judgment,  to  what  extent  would 
the  natural  channel  of  the  Little  River  be  obstructed  b}^  sediment  or 
otherwise  in  a  period  of  110  years,  or  since  the  date  of  the  construc- 
tion of  this  dam  in  that  river  in  1808? 

Mr.  Perkins.  Considering  the  very  clear  character  of  the  St.  Law- 
rence River  

Mr.  Tawney.  Pardon  me.  Would  it  wash  in  from  the  main  river 
down  through  the  Little  River? 

^Ir.  Perkins.  I  was  about  to  add  to  my  statement,  and  also,  in  con- 
sideration of  the  fact  that  the  channel  has  been  practically  closed,  not 
permitting  any  great  amount  of  water  to  pass  through,  and  thus  not 
permitting  whatever  sediment  the  river  does  carry  to  be  deposited,  I 
should  say  it  would  be  very  small.  Taking  those  two  elements, 
namely,  the  closing  of  the  channel  at  the  dam  and  the  clearness  of 
the  water  at  the  St.  Lawrence  River,  into  consideration,  I  should 
say  that  the  amount  of  sediment  in  there  would  be  very  small.  Of 
course,  I  will  qualify  that  to  this  extent,  that  if  the  current  in  that 
vicinity  were  of  a  character  to  pick  up  sand  just  above,  and  there 
were  sufficient  current  through  there,  there  might  be  rapid  silting  up 
of  that  channel,  but  the  conditions  are  not  such  as  to  warrant  that. 

Mr.  Tawney.  Do  you  know  anything  about  the  bed  of  the  St. 
Lawrence  River  above  the  inlet  of  the  Little  River  from  the  St. 
Lawrence  ? 

^Mr.  Perkins.  Xo.  sir ;  I  have  no  complete  knowledge. 

Mr.  Tawney.  You  have  no  knowledge  whatever  ? 

Mr.  Perkins.  No,  sir ;  except  by  hearsay  or  reading. 

Mr.  Tawney.  If  there  is  any  sand  in  the  St.  Law^rence  River,  either 
in  the  bed  of  the  river  or  washing  along  from  the  shore,  Avould  it  be 
most  likely  to  go  down  into  the  Little  River? 

Mr.  Perkins.  No,  sir;  because  there  is  not  the  current  to  carry  it 
there. 

Mr.  Tawney.  Is  it  not  a  fact  that  sand  does  accumulate  in  rivers 
where  there  is  not  a  current  of  more  than  2  to  3  miles  ? 

Mr.  Perkins.  There  are  two  things  necessary  for  a  sediment  to  get 
int<j  a  place  of  that  sort.  If  the  sediment  once  gets  in  there  it  will 
be  deposited  because  the  current  is  so  slow,  but  there  must  be  water  to 
carry  the  se<iiment  in,  in  the  first  place.  Now,  that  has  been  very 
slight  in  here. 

Air.  Tawney.  Taking  into  consideration  the  fact  tliat  this  river 
has  been  dammed  for  over  100  years,  do  you  think  that  it  is  alto- 
'/•'tlier  likely  tliat  the  bed  of  the  river  has  been  filled  up  considerably 

ith  sediment  that  lias  washed  in  from  above  during  that  period  of 

lijije  ? 
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Mr.  Perkins.  I  would  not  think  so  under  these  conditions.  With 
the  very  small  amount  of  water  that  passes  through  there  at  times 
there  is  practically  nothing,  as  I  understand  it. 

Mr.  Van  Kennen.  In  referring  to  your  exhibit  there  you  said  that 
it  bore  indications  of  the  ruins  of  all  those  mills  from  one  end  of  the 
shore  to  the  other.  Do  you  mean  that  when  those  mills  were  in  opera- 
tion up  to  within  the  last  few  years  there  was  no  current  down  that 
stream  ? 

Mr.  Perkins.  If  there  were,  the  sediment  would  go  right  through 
with  the  current. 

Mr.  Van  Kennen.  But  v/hen  does  the  sediment  go  through  with 
the  current  and  when  does  it  stop  ? 

Mr.  Perkins.  There  would  be  some  intermediate  point  when  all  of 
the  water  was  being  used  here  that  there  would  probably  be  a  free 
current  through  there. 

Mr.  Van  Kennen.  You  are  predicating  your  statement  in  regard 
to  the  deposits  there  practically  upon  the  conditions  that  you  found 
to-da}^   A  slow^-moving  current  serves  only  a  few  miles  below  ? 

Mr.  Perkins.  That  is  true. 

Mr.  Van  Kennen.  So  that  from  that  down  to  the  time  when  they 
were  using  practically  the  entire  flow  of  that  river  for  power  pur- 
poses you  would  have  the  acceleration  of  current,  would  you  not  ? 

Mr.  Perkins.  Yes. 

Mr.  Van  Kennen.  And  that  might  have  a  very  great  effect  upon 
the  deposit  there? 
Mr.  Perkins.  Yes. 

Mr.  Van  Kennen.  Are  you  at  all  familiar  with  the  inland  streams 
that  go  into  the  River  St.  Lawrence? 
Mr.  Perkins.  Yes. 

Mr.  Van  Kennen.  Do  you  know  whether  there  is  any  sediment 
coming  from  those  rivers? 
Mr.  Perkins.  Yes. 

Mr.  Van  Kennen.  Do  you  know  what  the  sediment  is  coming  from 
the  Oswegatchie,  which  is  about  11  miles  above? 
Mr.  Perkins.  I  assume  it  is  considerable. 

Mr.  Van  Kennen.  Have  you  ever  had  an  opportunity  to  exam- 
ine it? 

Mr.  Perkins.  Yes ;  I  have  been  there  many  times. 

Mr.  Van  Kennen.  Do  you  not  know,  as  a  matter  of  fact,  that  that 
is  the  most  filled  with  sediment  coming  down  that  stream  that  you 
find  anywhere  on  any  stream? 

Mr.  Perkins.  No. 

Mr.  Van  Kennen.  Do  you  know  it  is  so  discolored  that  you  can 
determine  by  actual  observation  where  the  water  from  that  stream 
strikes  the  water  of  the  St.  Lawrence  at  times? 

Mr.  Perkins.  I  presume  that  is  very  true. 

Mr.  Van  Kennen.  That  is  due  to  sediment,  is  it  not;  the  discol- 
oration of  the  water  ? 
Mr.  Peekins.  Yes. 

Mr.  Van  Kennen.  Do  you  not  know  that  all  up  and  down  there 
the  shores  are  of  clay  and  sand  ? 
Mr.  Perkins.  Yes,  sir. 

Mr.  Van  Kennen.  Well,  do  you  not  know  that  the  wash  of  that 
would  come  into  that  river  ? 
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Mr.  Pekkins.  A  certain  amount  of  it. 

Mr.  Van  Kennen.  Then,  I  take  it.  that  that  would  all  create  sedi- 
iiicnt.  would  it  not  i 

]Slr.  Perkins.  Well,  but  the  volume  of  the  St.  Lawrence  River  is 
so  tremendous. 

Mr.  ^IcLean.  How  far  above  the  mouth  of  the  Little  River  is  the 
Oswegatchie  t 

yii:  Perkins.  About  1:2  miles. 

Mr.  ^IcLean.  1  can  not  give  you  the  volume  of  the  Oswegatchie 
"rt'hand.  but  I  think  in  Hood  flow  it  would  probably  reach  12,000  or 

.0(K)  cubic  feet  per  second.  That  is  largely  a  guess.  At  that  time, 
ai>i)roximately,  what  would  be  the  flow  of  the  St.  Lawrence  River? 

Mr.  Perkins.  Well,  that  could  occur  at  most  any  time.  The  aver- 
age liow  ha>  been  given  here.  I  believe,  as  :i:25,500. 

Mr.  Van  Ken n en.  AVe  practically  agree  with  you  that  the  Little 
RiA'er  as  compared  to  the  big  river  is  about  10  per  cent. 

^Ii*.  Perkins.  No,  sir;  not  under  present  conditions. 

Mr.  A\\N  Kennen.  But  I  speak  about  the  natural  flow  of  that 
stream.  I  do  not  wish  to  confine  3^ou  accurately  to  it,  but  practically 
to  it. 

Mr.  Perkins.  I  should  think  it  was  quite  a  considerable  quantity 
le&«  than  tliat.  Your  minimum  amount  is  15,000.  The  rainiiuum 
flow  of  the  St.  Lawrence  River  is  185,000. 

Mr.  Powell.  To  what  process  of  investigation  would  you  resort  in 
order  to  determine  the  alluvial  deposit  in  that  stream? 

Mr.  Perkins.  I  think  that  the  figuring  of  the  natural  flow  of  the 
Little  River  is  a  question  which  must  be  determined  within  consid- 
erably wide  limits. 

Mr.  Powell.  It  is  considerably  a  matter  of  speculation? 

Mr.  Peukins.  Yes. 

^Ir.  Powell.  Can  you  arrive  at  it  approximately  b}^  going  to  other 
portions  of  the  main  river  and  seeing  what  the  alluvial  deposit  at 
the  bed  of  the  river  is  there  ? 

Mr.  Perkins.  I  wou.ld  think  that  would  be  a  method  of  very  doubt- 
ful value,  because  each  variation  of  condition  will  affect  that  very 
much.  For  instance,  what  causes  the  deposit  of  sediment  is  the 
slowing  up  of  the  water.  If  the  water  can  continue  on  at  the  same 
velocity  the  sediment  will  continue  on  with.  it.  In  each  particular 
location  you  will  get  different  degrees  of  the  slowing  up  of  the  water. 

!Mr.  KooNCE.  I  wish  to  introduce  another  witness  on  the  testimony 
given  by  the  last  witness. 

John  E.  Churchill,  United  States  district  engineer,  sworn. 

Mr.  KooNCE.  What  is  your  position,  Mr.  Churchill? 
^fr.  Churchill.  United  States  district  engineer. 
>fr.  KooNCE.  Where  are  you  located  ? 
Mr.  Churchh.l.  At  Oswego. 

Mr.  KooNCE.  How  long  have  you  been  in  charge  of  that  district? 
Mr.  Churchill.  About  20  years. 

Mr.  KooxcE.  Have  you  had  occasion  to  examine  that  part  of  the 
St.  Lawrence  River  opposite  Waddington? 
Mr.  CHURcriTLL.  Yes. 

^fr.  Kr>oxcE.  Do  you  know  anything  about  the  characteristics  of 
the  Little  River,  so  called? 
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Mr.  Churchill.  Somewhat. 

Mr.  KooNCE.  Would  you  give  the  commission  a  description  in  your 
own  way  of  the  entrance  and  general  characteristics  of  the  stream,  so 
far  as  you  have  observed  them  ? 

Mr.  Churchill.  The  entrance  is  between  the  head  of  Ogden  Island 
and  the  American  shore.  The  width  they  have  given  is,  I  think,  600 
feet,  and  the  bottom,  as  I  recollect  it,  was  some  small  bowlders  and 
silt.  I  do  not  remember  as  to  the  depth  of  the  bottom  the  last  time  I 
was  there.  Below  the  entrance  the  intake  is  rather  short.  After  that 
it  extends  into  a  broader  and  deeper  area  down  to  the  bridge.  From 
there  on  it  is  considerably  wider  than  at  the  entrance. 

Mr.  KooKCE.  Do  you  know  whether  there  have  ever  been  any  sur- 
veys by  the  United*"  States  Government  of  that  section  of  the  river  ? 

Mr.  Churchill.  Yes,  sir.  The  surveys  were  made  for  the  purpose 
of  improving  the  conditions  at  the  head  of  the  Little  River,  and  also 
surveys  were  made  for  the  purpose  of  improving  the  river  below. 

Mr.  KooNCE.  There  has  been  a  survey  made  at  least  of  the  entrance 
of  the  Little  River? 

Mr.  Churchill.  Yes,  sir. 

Mr.  KooNCE.  And  you  have  data  on  that  subject? 

Mr.  Churchill.  Yes ;  but  that  was  made  a  great  many  years  ago. 
I  did  not  make  it  myself. 

Mr.  KooNCE.  I  call  it  to  the  attention  of  the  commission  so  that  if 
they  desire  that  data  it  can  be  furnished  to  them.  Of  course,  ^^^ou 
don't  recall  the  facts  that  you  found  as  to  the  depth  ? 

Mr.  Churchill.  I  do  not  remember. 

Mr.  KooNCE.  You  know  that  it  was  a  regular  instrumental  survey, 
and  that  you  made  soundings,  such  as  Mr.  Tucker  described  ? 

Mr.  Churchill.  I  do  not  understand  that  there  were  any  borings. 

Mr.  KooNCE.  You  took  the  soundings  down  to  the  rocks? 

Mr.  Churchill.  I  did  not  take  them ;  that  was  before  I  was  there. 
These  are  records  which  are  in  my  office. 

Mr.  KooNCE.  I  understand  it  was  before  your  time,  but  that  would 
be  the  natural  process. 

Mr.  Churchill.  Yes ;  that  would  be  the  only  way  of  doing  it ;  they 
went  down  to  the  natural  bottom  of  the  channel. 

Mr.  KooNCE.  About  what  time  was  this  survey  made  ? 

Mr.  Churchill.  I  think  it  was  made  in  1872  or  1873. 

Mr.  KooNCE.  Over  40  years  ago. 

Mr.  Churchill.  Yes. 

Mr.  KooNCE.  It  might  be  interesting  to  compare  your  data  with 
the  data  furnished  by  Mr.  Tucker. 

Mr.  Churchill.  It  might  be  of  some  value. 

Mr.  KooNCE.  If  there  were  any  deposits  since  that  time  you  could 
get  at  it. 

Mr.  Churchill.  My  recollection  is  that  there  was  another  one 
made  about  1880. 

Mr.  MiGNAULT.  Do  you  think  this  survey  w^ent  down  to  the  river 
bottom  or  merely  measured  the  depth  of  the  water  ? 

Mr.  Churchill.  I  think  they  merely  measured  the  depth  of  the 
water  at  the  time  the  soundings  were  made.  I  do  not  think  any 
effort  was  made  to  obtain  borings. 

Mr.  Powell.  The  surveys  would  show  the  height  of  the  surface 
of  the  water  above  bottom  ? 
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Mr.  Churchill.  Yes. 

Mr.  Powell.  In  that  Avay  you  could  get  at  whether  the  bed  of  the 
stream  has  risen  or  not  since  that  time  ? 

^Ir.  MiGNAULT.  I  do  not  know  how  he  could. 

Mr.  Powell.  Do  not  understand  me  to  speak  about  going  down  to 
hard pan. 

Mr.  ^Iu;nault.  You  mean  as  the  surface  Avas  at  that  time? 
Mr.  Powell.  Yes. 

Mr.  MiGNAULT.  It  is  not  (;f  much  importance,  because  unless  the 
surveys  were  here  Mr.  Churchill  could  not  recollect  sufficiently  of 
what  it  amounts  to. 

Mr.  Powell.  I  think  it  is  a  very  impoi'tant  matter;  speaking  for 
myself.  I  would  like  to  see  the  surveys. 

Mr.  ^IiGNAULT.  So  would  I. 

Mr.  IVnvELL.  That  survey  would  show  the  depth  of  the  Avater  at 
that  time,  and  if  the  Avater  is  shalloAver  to-daA^  it  Avould  show  Avhat 
was  the  increment  of  alluvial  deposit  in  the  bed  of  that  stream. 

Mr.  Churchill.  There  has  been  dredging  since  that  time. 

Mr.  PoAVELL.  Then  that  upsets  the  Avhole  thing. 

^ir.  Churchill.  There  Avas  a  surA^ey  made  afterAvards. 

yiv.  KooNXE.  You  dredged  about  the  head  of  the  Little  RiA^er? 

Mr.  Churchill.  Yes. 

Mr.  KooxcE.  That  naturally  disturbed  the  sediment. 
Mr.  Churchill.  It  Avas  done  for  the  purpose  of  getting  the  sedi- 
ment and  stone. 

Mr.  KooxcE.  It  created  some  sort  of  sediment  in  the  water. 
Mr.  Churchill.  Yes. 

Mr.  KooxcE.  As  I  recall  it,  Avlien  this  application  of  the  New 
York  Ontario  PoAver  Co.  first  came  in  in  1916.  your  office  at  Buf- 
falo reported — the  application  at  that  time  was  for  the  diversion  of 
the  natural  flow  of  the  river — the  Buffalo  office,  as  I  recollect  it, 
reported  that  the  natural  flow  of  the  riA^er  Avas  26,000  c.  f.  s.  I  as- 
sumed that  that  Avas  based  on  this  survey,  reports,  and  information 
that  had  been  gotten  before. 

Mr.  Churchill.  It  is  based  on  reports  that  were  in  the  office;  no 
special  suiwey  was  made  at  that  time. 

Mr.  KooxcE.  I  understand  that  you  made  no  special  examination 
then,  but  you  had  made  two  surve5^s  before  that. 

Mr.  Churchill.  Yes ;  it  Avas  based  on  the  general  data  in  the  office 
as  nearly  as  could  be  made. 

Mr.  Taavxey.  You  reported  to  the  War  Department  about  the 
natural  floAv  of  the  Little  River. 

Mr.  Churchill.  That  Avas  not  my  report;  it  Avas  made  from  the 
office  in  Buffalo. 

^Ir.  Taavxey.  It  Avas  made  through  the  office  of  the  engineer  at 
Buffalo. 

Mr.  Churchill.  Yes. 

Mr.  Taavxey.  And  26,000  c.  f.  s.  Avas  giA'en  as  the  natural  floAv. 
Mr.  Churchill.  Yes. 

Mr.  Tawxey.  You  are  acquainted  with  this  part  of  the  St.  Law- 

Mce  River? 

Mr.  Churchill.  Ye 

Ml.  Taavxey.  You  bene      d  iji  (  barge  there  hoAV  long? 
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Mr.  Chukchill.  I  have  been  there  for  20  years. 

Mr.  Tawney.  Is  the  river  above  the  inlet  at  Little  River;  that  is," 
the  St.  Lawrence  River  above  the  inlet  of  Little  River,  one  and  the 
same  river  ? 

Mr.  Churchili/.  Yes,  sir. 

Mr.  Tawney.  About  how  wide  is  it  ? 

Mr.  Churchill.  Perhaps  a  couple  of  thousand  feet;  I  do  not  re- 
member just  what  the  width  is.  I  have  Mr.  Tucker's  estimate  of 
that. 

Mr.  Tawney.  What  is  the  effect  of  the  wind  on  the  bank  of  the 
river  ? 

Mr.  Churchill.  I  think  wind  will  make  quite  a  wave  on  the  river, 
which  washes  the^'banks ;  the  banks  are  clay. 
Mr.  Tawney.  Where  does  that  silt  go? 

Mr.  Churchill.  That  follows  down,  usually,  close  to  the  shore. 
Mr.  Tawnev.  Is  there  any  evidence  of  that  in  the  color  of  the 
water  along  the  shore  ? 
Mr.  Churchill.  Yes. 

Mr.  Tawney.  Then,  anything  along  the  Little  River  w^ould  natu- 
rally come  down  along  the  shore  and  go  down  the  Little  River? 

Mr.  Churchill.  It  would  be  very  apt  to  come  into  the  entrance  of 
the  Little  River.  Of  course,  there  is  not  much  current  there.  It 
would  form  an  eddj,  I  should  think,  and  deposit  there. 

■Mr.  Magrath.  Is  it  not  as  likely  that  you  would  have  that  wave 
action  within  the  Little  River,  washing  the  banks  there  ? 

Mr.  Churchill.  Of  course,  the  Little  River  is  very  narrow  and 
the  wave  action  there  would  be  slight  and  would  quickly  disappear. 

Mr.  Keeper.  You  spoke  of  the  average  flow  as  being  what  ? 

Mr.  Churchill.  26,000  c,  f.  s. 

Mr.  Keeeer.  Do  you  know  at  what  stage  of  the  river  that  was  ? 
Mr.  Churchill.  I  do  not  recollect ;  I  have  not  the  data  here. 
(The  witness  was  not  further  examined.) 

William  J.  Stewart,  Dominion  hj^drographer,  cross-examination 
resumed. 

Mr.  Van  Kennen.  Is  there  something  you  want  to  state,  Mr. 
Stewart  ? 

Mr.  Stewart.  I  want  to  state  now  that  I  have  been  making  some 
error  with  regard  to  the  height  of  this  submerged  wqit.  1  gave  my 
statement  as  15.7.  What  I  find  on  looking  through  my  notes  is  that 
I  figured  for  the  weir  at  an  elevation  of  20.75  instead  of  having  a 
draft  over  it  of  15.7,  so  that  nearly  all  my  evidence  on  this  subject 
of  the  submerged  weir  will  have  to  be  changed. 

Mr.  Van  Kennen.  To  our  advantage? 

Mr.  Stewart.  I  am  afraid  not. 

Mr.  MiGNAULT.  In  view  of  what  you  have  said  just  now,  you  had 
better  give  a  full  statement. 

Mr.  Stewart.  With  the  weir  at  an  elevation  of  205.7  and  taking 
the  low-water  flow  of  194,000  c.  f.  s.,  with  a  flow  of  194,000  c.  f.  s. 
the  water  on  the  lock  sill  of  Lock  24  under  natural  conditions  would 
be  14  feet.  That  would  be  an  elevation  of  222.12,  and  a  clearance 
over  the  submerged  weir  of  15.9  feet. 
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Mr.  A^Ax  Ken  X- EX.  Give  the  same  figures  ^Yhen  the  discharge  in 
the  river  is  2l^2,000  c.  f .  s. 

Mr.  Stewart.  I  am  afraid  I  have  not  that  exactly.  I  have  it  for 
211,000  c.  f.  s..  but  not  for  -22:2,000  c.  f.  s. 

Mr.  Van  Kenxex.  Well,  take  it  for  l>11,000  c.  f.  s. 

Mr.  SrEWAriT.  For  211,000  c.  f.  s.  the  draft  over  the  submerged 
weir  would  be  17.G,  and  that  will  put  the  water  at  Lock  24,  223.8. 

Mr.  Vax  Kexxex.  And  the  depth  on  the  sill  of  the  lock? 

Mr.  Stewart.  15.68. 

Mr.  Vax  Kexxex.  Now,  of  course,  in  giving  j^our  other  statement 
yen.  I  believe,  stated  that  at  the  low  stage  it  w^ould  be  15.1  over  the 
weir  instead  of  15.68. 

^Ir.  Stewart.  My  later  figures  are  correct. 

Mr.  Vax  Kexxex.  15.9  over  the  weir  at  A^ery  low  stage  would  be 
all  right  bO  far  as  navigation  is  concerned;  that  Avould  not  interfere 
with  navigation  specially. 

^Ir.  Stewart.  Well  it  would  be  better  than  over  the  lock  sill. 

Jkir.  Vax  Kexxex.  It  would  be  better  navigating  there  than  it 
would  be  over  the  lock  sill. 

"Mr.  Stewart.  With  that  elevation  over  the  weir,  so  far  as  naviga- 
tion is  concerned,  it  would  not  be  hurt. 

Mr.  Vax  Kexxex.  Can  3'ou  tell  us  what  the  depth  over  the  lock 
sill  of  Lock  15  would  bo  at  that  same  stage  of  211,000  c.  f.  s. 

Mr.  Stewart.  I  could  not  do  that;  I  do  not  know  the  elevation 
of  the  sill  at  Lock  15.  There  is  some  hog's  back  in  that,  too,  and  I 
do  not  know  what  it  is.  It  w^ould  be  13.6  according  to  Mr.  Lea's  blue 
print. 

^Ir.  Vax  Kexxex.  Is  there  anything  else,  Mr.  Lea,  that  you  would 
like  me  to  ask  Mr.  Stewart  ?  You  are  referring  in  these  figures  to  a 
discharge  of  190.000  c.  f.  s.  per  second. 

Mr.  Stewart.  Yes. 

Mr.  Vax  Kexxex.  Is  that  w^hat  you  figure  the  extreme  low? 

Mr.  Stewart.  Well,  the  extreme  monthly  mean  is  194,000  c.  f.  s., 
which  means  that  for  a  good  many  hours  in  the  day  it  would  be  less 
than  194.000  c.  f.  s..  and  so  I  took  190,000  c.  f.  s. 

Mr.  Vax  Kexxex.  That  is  arbitrary. 

Mr.  Stewart.  It  is  within  the  bounds  of  reason. 

Mr.  Vax  Kexxex.  Of  course  in  taking  into  account  these  figures 
tnd  the  elevation  of  the  water  on  the  lock  sill,  as  you  have  explained 
before,  you  took  what  you  considered  the  present  conditions  of  the 
discharge  through  the  Little  River. 

Mr.  Stewart.  The  conditions  that  pertain  to  the  present  dis- 
chartre:  yes. 

Mr.  Vax  Kexxex.  Are  you  familiar  with  that  at  all,  or  have  you 
been  in  your  past  experience? 

Mr.  Stewart.  Familiar  with  what — the  Little  River? 
Mr.  Vax  Kexxex.  Yes. 

Mr.  Stewart.  I  have  been  on  the  Little  River  at  various  times.  I 
do  not  know  what  the  discharge  through  it  was.  But  all  the  meas- 
ures that  have  been  taken  on  the  St,  Lawrence  River,  and  from  which 
all  the  dis^:-harge  measurements  of  Lake  Ontario  are  taken,  are  meas- 
ured at  Point  Tliree  P(jint,  which  is  about  half  way  between  the  in- 
take of  the  Little  River  and  Tio(juois,  so  that  this  measurement  and 
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everything  in  the  river  takes  into  account  that  that  is  the  discharge 
of  the  river. 

]Mr.  Van  Kexxex.  I  understand  that,  but  vrhat  I  was  trying  to  get 
from  you.  Mr.  Siewari,  is  what  persoiial  knowledge  you  have  of  the 
discharge  through  the  Little  River,  if  any. 

]Mr.  Stewart.  I  have  never  measured  it. 

Mr.  Vax  Kexxex.  Are  you  familiar  enough  with  it  to  know  that 
in  years  gone  by  there  was  a  full  line  of  mills  operating  at  Wadding- 
ton  at  this  dam. 

]\Ir.  Stewart.  I  can  not  say ;  at  that  time  I  was  pretty  young. 

Mr.  Tax  Kexxex^.  'No,  sir;  you  were  not. 

Mr.  Stewart.  I  know  from  what  I  saw  the  other  day  that  there 
were  mills  there. Jout  I  never  saw  them  working. 

Mr.  Tax  Kexxex.  Xow,  Mr.  Stewart,  when  these  mills  were  in 
operation  there  in  years  past  of  course  the  discharge  of  the  Little 
River  must  have  been  a  great  deal  more  than  3,000  c.  f .  s. 

IMr.  Stewart.  It  might  be.  I  do  not  know  how  much  water  the 
mills  used. 

Mr.  Yax'  Kexxex.  Of  course  you  don't.   Xow,  if  they  were  using, 
say.  26.000  c.  f.  s.  it  would  make  a  great  deal  of  difference. 
Mr.  Stewart.  Oh,  yes. 

Mr.  Yax"  Ivexxex^.  So  that  if  they  were  taking  out  the  natural 
flow  of  the  stream,  as  is  testified  to,  we  had  26.000  c.  f.  s-  Then,  of 
course,  the  effect  on  Lock  24  would  be  to  lower  the  water  at  that  place 
over  what  it  would  be  over  3,000  c.  f.  s. 

Mr.  Stewart.  Certainly. 

Mr.  Yax~  Kexxex'.  So  that  your  line  of  argument  practically  is 
this  

Mr.  Stewart.  I  am  not  setting  up  any  argument. 

Mr.  Yax'  Kexxex'.  Your  line  of  reasoning,  as  put  in  your  figures, 
is  to  take  the  condition  of  the  Little  River  with  the  discharge  as  at 
its  very  lowest,  and  you  are  asking  to  have  that  maintained,  because 
if  we  take  the  natural  flow  then  it  will  affect  the  water  on  your  lock 
sills.   Is  that  right  ? 

Mr.  Stewart.  Yes. 

Mr.  Yax  Kexxex.  Of  course,  when  that  canal  was  first  built 
there  in  1848  or  1850  there  were  a  great  many  more  mills  in  opera- 
tion at  TTadding-ton  than  at  the  present  time:  that  is  your  knowl- 
edge, is  it? 

Mr.  Stewart.  It  is  not  my  knowledge ;  I  can  not  say  as  to  1848. 
Mr.  Tawxet.  At  that  time  they  were  diverting  the  natural  flow 
of  the  stream  through  the  Little  River  upon  a  basis  of  26,000  c.  f.  s. 
Mr.  Stewart.  At  what  stage  of  the  river? 

Mr.  Tawxev.  Let  us  call  it  the  medium  stage,  or  at  225,000  c.  f.  s., 
approximately :  and  then,  of  course,  the  level  of  your  water  at  the  lock 
sill  would  be  much  lower  than  it  would  be  with  the  amount  that  is 
now  being  diverted  that  you  took  and  used  in  your  computations.  Is 
it  not? 

Mr.  Stewart.  If  they  were  using  26,000  c.  f.  s.,  it  was  lower. 
Mr.  Tawxet.  Or  whatever  more  they  were  using  above  3,000  would 
proportionately  reduce  the  water  at  the  lock  sill. 
Mr.  Stewart.  Certainly. 
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Mr.  Van  Kennkx.  From  your  computations  you  are  making  up 
lU"  iioures  on  the  basis  that,  inasmuch  as  there  has  been  a  decreased 
\v  as  time  ^vent  on,  from  the  time  when  you  constructed  your 
;ia],  that  we  ouirht  not  now  to  take  the  np.tiiral  flo^^*  is  that  the 
-is,  practically,  on  which  you  have  built  your  figures? 
Mr.  Stewart.  I  built  my  figures  on  conditions  that  had  obtained 
evious  to  1904,  when  these  curves  came  into  use. 
Mr.  Van  Kexnen.  What  curves  ^ 

Mr.  Stewart.  There  has  been  practically  no  lowering  of  the 
aer  on  the  sill  since.    The  lowest  water  since  1904  on  the  sill  of 
1.  .ck  24  is  14  feet. 

Mr.  Van  Kennex.  That  is  right,  Mr.  Stewart;  but  what  I  am  get- 

or  at  is  not  quite  that;  vour  fioures  are  predicated  upon  a  diver- 

n  rate  in  the  Little  River  of  3,000  c.  f .  s. 

Mr.  Stewart.  Yes,  all  my  computations  are  on  that. 

Mr.  Van  Kexxex.  They  are  based  on  that  ? 

^Ir.  Stewart.  Yes. 

Mr.  Vax  Kexxex.  That  is  all  I  want  on  that  point.  Of  course 
you.  yourself,  have  no  data  that  you  acquired  in  getting  these  figures; 
you  took  them  as  arbitrary  ? 

^Iv.  Stewart.  I  took  them  as  supplied  me  by  j^our  own  engineers. 

^Ir.  Vax  Kexxex.  As  the  possible  diversion  at  the  present  time? 

Mr.  Stewart.  As  the  possible  diversion  since  1904,  anj^way. 

Mr.  Vax  Kexxex.  If  I  understand  correctl}^,  you  also  made  some 
computations,  or  had  before  you  some  computations,  with  regard  to 
the  natural  flow  during  your  investigation  here? 

'Sir.  Stewart.  Yes. 

Mr.  Vax  Kexxex.  Now,  you  at  first  took  the  United  States  sur- 
vey and  ascertained  that  these  figures  that  were  put  upon  that  chart 
were  not  considered  by  3'ou  reliable? 

^Ir.  Stewart.  They  are  reliable,  but  they  did  not  give  me  the  in- 
formation. 

Mr.  ^'ax  Kexxex.  Then  you  made  inquir}^  of  the  War  Depart- 
ment to  a.scertain  whether  they  had  an}^  figures? 

'Sir.  Stewart.  Yes:  I  asked  the  Lake  Surve}"  people. 

^Ir.  Vax  Kexxex.  And  3^ou  were  advised  there  were  none? 

3ilr.  Stewart.  Yes. 

^Ir.  Vax  Kennen.  Then,  after  doing  that,  you  took  the  figures 
that  were  furnished  you  from  the  actual  survey  made  by  Mr.  Tucker, 
the  engineer. 

^Ir.  Stewart.  I  took  what  he  supplied  me. 

;Mr.  Vax  Kexxex.  And  these  you  took  and  you,  j^ourself,  checked 
up  the  natural  flow  of  that  stream? 
Mr.  Stewart.  From  this  data. 

Mr.  Van  Kexxex.  From  that  data,  and  assuming,  of  course,  that 
it  was  correct,  it  was  sufHcient  to  give  you  the  natural  flow.  That  is, 
the  figures  that  were  produced  would  give  you  sufficient  data  on 
which  to  compute  the  natural  flow. 

Mi\  Stewart.  I  think  so. 

^fr.  \'ax  Kexxex.  And  of  course  you  found  the  natural  flow  to  be 
inbstantially  or  exactly  as  was  found  by  Mi*.  Lea  and  computed  by 
him  i 

Mr.  Stewart.  Tliat  is  what  I  found. 
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Mr.  Van  Kennen.  I  think  you  stated  in  your  direct  examination 
upon  that  point  that,  in  view  of  the  evidence  that  was  given  by 
Mr.  Tucker  as  to  the  manner  in  which  these  measurements  were 
taken,  you  thought  that  an  investigation,  independent  of  that,  should 
be  taken  into  account  in  order  to  determine  the  natural  flow. 

Mr.  Stev/akt.  To  determine  the  flow  with  the  river  in  its  present 
condition. 

Mr.  Van  Kennen.  We  were  speaking  about  the  natural  flow  of 
thai  SLreaiii. 

Mr.  Steavart.  I  thought  I  was  getting  all  the  information  about 
the  Little  Eiver  that  there  Avas  to  be  had.    I  was  not  advised  that  | 
these  cross  sections  that  were  given  me  were  cross  sections  of  the 
river  below  the.  bottom  of  it.    I  did  not  know  that  there  were  any  '\ 
deposits  in  the  river ;  I  was  never  advised  of  that.  j 

Mr.  Van  Kennen.  Assuming  as  an  engineer  that  you  are  charged  "] 
with  the  task  of  trying  to  get  the  natural  flow^  of  that  stream,  as  an 
engineer  would  you  have  any  conditions,  so  far  as  you  know  them  at  ^ 
that  point,  to  consider  after  you  took  the  soundings  as  Mr.  Tucker  '"^ 
described  them  ?  I  '\ 

Mr.  Stewart.  I  think  so.    I  would  take  the  bottom  of  the  river 
as  what  I  found  it.  1  \. 

Mr.  Van  Kennen.  No  matter  if  you  found  there  a  silt  depositj  ■ 
which  bore  every  evidence  of  having  been  deposited  there  by  reasoni  '\ 
of  the  fact  that  that  stream  was  dammed;  you  would  not  take  that 
into  account  at  all?  ^ 

Mr.  Stew^art.  I  can  not  tell.    I  do  not  think  anyone  could  tell 
what  the  depth  of  the  silt  was. 

Mr.  Van  Kennen.  Would  you  take  it  into  account  at  all? 

Mr.  Stewart.  If  I  knew  how  much  silt  there  was  there  and  knew 
it  was  silt,  I  would.  ' 

Mr.  Van  Kennen.  And  if  that  mill  pond  was  used  for  logs  and  ' 
you  found  at  the  bottom  of  the  river  sunken  logs,  would  you  take 
into  account  things  of  that  kind  ? 

Mr.  Stewart.  I  would  try  to  get  past  the  logs. 

Mr.  Van  Kennen.  You  agree  that  there  has  got  to  be  some  ele- 
ment of  personal  judgment  in  regard  to  that  matter. 

Mr.  Stewart.  There  would  have  to  be. 

Mr.  Van  Kennen.  And  you  would  take  these  things  that  you  felt 
and  were  reasonably  sure  went  into  that  stream  by  reason  of  the  dam 
being  there,  and  eliminate  these  from  your  calculation,  would  vou 
not?  'I 

Mr.  Stewart.  I  would.  But  I  would  rather  take  my  own  judg- 
ment on  that  than  take  the  judgment  of  some  one  else.  I  would  like 
to  be  there  and  examine  it  for  myself.  | 

Mr.  Spratt.  And  I  presume  you  would  allow  Mr.  Tucker  also  to 
draw  the  conclusion  that  in  his  judgment  he  might  think  better. 

Mr.  Stewart.  Why,  certainly. 

Mr.  Van  Kennen.  Would  you  expect  some  variation  of  judgment 
on  that  matter? 

Mr.  Stewart.  I  think  so. 

Mr.  Van  Kennen.  You  probably  would  not  reach  exactly  the 
same  conclusion  that  every  one  of  the  engineers  that  have  been  here, 
have  sw^orn  to  as  their  conclusion? 
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yiv.  Stewart.  Perhaps  not. 

Mr.  MiGNAULT.  Is  the  object  of  this  examination  to  shoAv  the  un- 
rainty  of  expert  testimony' ^ 

\lr.  Keefer.  It  is  to  show  that  engineers,  like  hiW3^ers,  differ. 
\Ir.  Van  Kexnen.  There  might  be  an  element  of  variance  there 

ch  I  take  it  would  be  small. 
Mr.  McLe-vn.  In  computing  these  cross  sections,  as  I  understand, 
iidings  were  used  ami  sounding  were  taken  at  different  points  on 
Little  Eiver.    In  your  opinion  would  those  soundings  show 
...at  the  surface  of  the  water  was  at  the  same  level,  when  taken  m 
li*l7,  as  the  level  of  the  water  at  that  point  woiild  be  before  the  pres- 
:  dam  and  obstructions  were  in  the  Little  River? 
\ir.  Stewart.  Mr.  Tucker  in  supplying  these  cross  sections  gave 
the  area  of  the  river  at  a  certain  elevation. 
Mr.  ^McLean.  ^And  he  testified  that  he  determined  these  elevations 
the  river  by  soundings? 

Stewart.  Xo:  he  would  not  determine  the  elevation  of  the 
r  by  soundings:  he  would  get  the  depth. 
Mr,  McLean.  He  took  the  soimdings  and  compared  the  readings 
\li  the  gauges  at  Lock  24. 

dr.  Stewart.  The  gauges  and  the  levels  on  the  land  supplied  the 
ation. 

Vlr.  McLean.  Would  there  be  any  difference  in  these  levels  as 
en  in  liUT  to  the  surface  of  the  water  as  it  then  existed  as  com- 
ed  with  the  surface  of  the  water  before  the  dam  was  in  the  Lit- 
River? 

Mr.  Stewart.  Very  probably.    Where  the  dam  was  in  there  was 
L  OSS  section  by  what  he  called  section  7,  the  smallest  one,  he  would 
e  a  smaller  area  for  that  water  surface,  but  he  could  correct  it 
10  the  surface  of  the  water  as  it  was  in  1917. 
Mr.  McLean.  To  find  the  true  cross  section  as  it  existed  prior  to 
the  time  this  dam  was  ptit  in,  would  it  be  necessary  to  interject  the 
element  of  allowing  for  the  difference  in  level  between  the  water 
influenced  by  the  dam? 
^Ir.  Stewart.  If  he  wanted  to  know  it ;  yes. 

Mr.  Van  Kennen.  That  would  not  make  any  difference  in  the 
cross  section. 

Mr.  Stewart.  The  cross  section  for  the  level  before  the  dam  was 
In :  yes.  But  if  he  came  up  to  the  same  level  of  w^ater  it  would  not 
make  any  difference. 

Mr.  King.  As  to  this  submerged  weir,  m}^  recollection  of  the  figure 
criven  this  morning  was  15.7. 

Mr.  Stewart.  I  withdrew  that. 

Mr.  King.  The  figure  given  this  afternoon  for  the  low  stage  of  the 
river,  as  representing  tne  depth  of  water  above  the  crest  of  the  sub- 
merged weir,  is  15.9  feet. 

^ir.  Stewart.  Yes. 

^Ir.  King.  I  suppose  at  that  stage  of  the  river,  as  you  also  stated, 
it  would  give  1-4  feet  over  the  sill  of  Lock  24,  and  the  Rapide  Plat  is 
not  navigable  bound  down. 

}^Ir.  Stewart.  Xo. 

Mr.  King.  So  that  we  are  not  immediately  concerned  with  that 
measurement,  so  far     the  boats  are  concerned- 
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Mr.  Stewart.  When  you  say  not  navigable  for  bound  down,  it  is 
not  navigable  for  boats  drawing  14  feet.  If  you  lighter  them  to  12 
feet  it  would  be. 

Mr.  King.  If  you  take  barges  which  have  been  mentioned  by  some 
of  the  witnesses  as  drawing  9,  10,  or  11  feet. 
Mr.  Stewart.  They  could  go  down. 

Mr.  King.  But  they  would  have  to  pass  over  the  crest  of  this  weir. 

Mr.  Stewart.  Yes;  which  would  be  another  Hogs  Back  with  a 
Ibigger  pitch  than  the  other  one. 

Mr.  King.  You  told  us  this  morning  that  the  depreciation  in  level 
at  Lock  24,  due  to  the  withdrawal  d.own  the  Little  River,  and  with 
the  amount  put».back  by  the  two  compensations,  was  still  1.53  feet,  j 

Mr.  Stewart.  Yes. 

Mr.  King.  Which  had  to  be  made  up. 

Mr.  Stewart.  Yes. 

Mr.  King.  And  that  1.53  would  represent  the  height  of  the  em- 
bankment over  this  weir. 
Mr.  Stewart.  Yes. 

Mr.  King.  Whether  there  was  15.9  or  17.6,  there  must  be  still  a 
pitch  of  the  amount  which  you  require  to  compensate  over  the  sill 
of  Lock  24? 

Mr.  Stewart.  Yes. 

Mr.  King.  Then  we  would  still  have  a  cellar  below  the  pitch. 

Mr.  Stewart.  I  take  the  cellar  to  be  where  the  water  comes  clown 
the  pitch  and  rises  again.  There  might  be  that.  The  river  is  wider 
there  and  the  water  is  deeper.    I  can  not  tell  you. 

Mr.  King.  Your  testimony  remains  unchanged  on  the  one  point, 
namely,  the  pitch  would  bar  upbound  navigation. 

Mr.  Stewart.  I  think  so ;  I  do  not  think  it  avouIcI  get  over  that 
l-J  feet. 

Mr.  King.  What  would  the  width  of  the  crest  of  your  submerged 
weir  be  ? 

Mr.  Stewart.  That  would  depend  a  great  deal,  I  understand  from 
the  engineers,  on  the  amount  of  material  they  could  deposit. 
Mr.  King.  Mr.  Lea  suggested  a  broad  one  of  at  least  500  feet. 
Mr.  Stewart.  That  would  cut  the  pitch  out  a  whole  lot. 
Mr.  King.  In  what  way? 

Mr.  Stewart.  It  would  have  a  longer  time  to  get  over. 

Mr.  King.  It  would  make  a  longer  slant  ? 

Mr.  Stewart.  I  think  it  would  make  a  little  longer  slant. 

Mr.  Lea.  It  would  not  be  the  kind  of  a  thing  you  are  calling  a 
pitch ;  it  would  be  more  of  a  slope  in  the  water. 

Mr.  King.  May  I  describe  it  as  a  shoot  the  chutes  ? 

Mr.  Lea.  No  ;  it  would  be  a  piece  of  stream  the  same  as  many  others 
all  the  way  downstream. 

(End  of  examination  of  Mr.  Stewart.)  ^1 

R.  S.  Lea,  consulting  engineer,  New  York  &  Ontario  Power  Co., 
recalled. 

Mr.  Van  Kennen.  I  wish  to  call  Mr.  Lea  to  explain  some  of  the 
computations  made. 

Mr.  Lea.  With  regard  to  the  backwater  calculations  and  the  eleva- 
tions  produced  by  the  abstraction  of  the  water  for  power  down  the 
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Little  River,  tlie  results  obtaineil  by  Mr.  8te^Yart  and  riiyself ,  in  most 
cases,  substantially  agree.  That  is.  he  agrees  that  down  to  low  water, 
not  extremest  low  water,  but  down  to  low  water,  we  compensate  fully 
for  deptli  on  the  Hogs  Back.  The  results  at  Lock  24  are  not  quite 
the  same  for  the  reason  that  Mr.  Stewart  figured  on  a  diversion  of 
28.U00  c.  f.  s.  and  I  figured  on  a  diversion  of  2T.000  c.  f.  s.,  which 
makes  the  drop  that  he  called  2  feet — 1.85,  according  to  his  own 
curves — I  called  it  1.0  yesterday.  That  is,  a  diversi(m  that  would  get 
30.000  c.  f.  s.  down  the' Little  River,  or  27.000  c.  f.  s.  would  produ;  e  a 
drop  of  l.G.  I  explained  it  would  be  the  same  on  Lock  24  as  on  Lock 
23  and  at  eight  or  ten  points  of  the  rapids,  so  that  the  difi'erence  be- 
tween us  on  that  point,  considering  the  diversion  as  27,000  c.  f.  s.,  is 
the  difference  between  1.85  and  1.6,  or  0.25  feet.  That  is  due  to  the 
difference  between  the  results  given  and  obtained  by  the  United 
States  Lake  Surrey  and  those  obtained  by  Mr.  Stewart  himself  and 
his  >taff*.  whi^  h  are  based  upon  the  results  of  the  United  States  Lake 
Survey  in  great  part.  I  might  also  add  that  that  difference  of  0.25 
is  not  shown  by  the  results  which  we  personally  obtained  b}^  our 
gauge  readings  in  the  vicinity.  So,  for  my  part,  I  adhere  to  my  idea 
that  the  true  diversion  drop  due  to  27,000  c.  f.  s.  being  taken  out  is 
1.6  and  not  1.85.  So  that  all  of  the  depths  which  Mr.  Stewart  has 
given,  and  the  elevations,  and  so  on.  require  to  be  corrected,  and  in 
iny  opinion  be  reduced  by  0.25. 

Mr.  Van  Kennen.  How  much  is  that  in  inches? 

^Ir.  Lea.  Three  inches.  So  that  our  submerged  Aveir,  as  it  is  called, 
would  not  have  to  make  up  1.53  but  1.28  feet  at  the  very  lowest 
water — that  is.  1^^)0,000  c.  f.  s. — and  which  occurs  very  rarely  indeed. 
Therefore,  in  brief,  the  difference  between  Mr.  Stewart's  results  and 
my  own  do  not  amount  to  anj^thing. 

Mr.  Tawney.  Suppose  when  the  water  was  at  that  extreme  low 
stage  the  power  company  was  prohibited  from  drawing  the  full 
27.U(X)  c.  f.  s.  and  the  amount  was  limited,  say,  to  15,000  c.  f.  s.,  what 
effect  would  that  have  on  the  depth  of  the  water  on  the  sill  of 
Lock  24  ? 

Mr.  Lea.  We  could  restore  the  depth  to  an}'-  extent  we  pleased, 
and,  of  course,  that  would  be  done  because  our  plant  is  supposed  to  be 
operated  directly,  especially  in  such  extreme  low  stages  as  that,  under 
the  surveillance  of  this  bod}' — the  International  Joint  Commission. 
There  would  be  no  difficulty  whatever  about  that.  Besides  that,  I 
am  very  doubtful,  indeed,  whether  we  would  go  to  the  expense  of 
excavating  our  headrace  and  tailrace  to  the  extent  necessar}^  to  with- 
draw 28.000  c,  f.  s.  in  these  extremely  rare  times.  We  would  have 
what  we  require  for  98.9  per  cent  of  the  time  without  doing  it. 

Mr.  Powell.  And  practically  these  changed  conditions  would  be 
responsive  to  the  governing  of  it. 

Mr.  Lea.  Yes;  we  could  raise  the  level  at  Lock  24  innnediately  by 
closing  down  one  or  more  of  the  power  units. 

Mr.  Keeper.  Your  estimate  was  largely  based  on  the  theory  of  16 
feet  on  the  sill. 

Mi*.  Lea.  Oh,  no. 

Mr.  Kekeeh.  You  have  tnkan  that  as  your  basis,  have  you  not? 
Mr.  Lea.  Oh,  no:  all  I  expect  to  get  on  the  sill  is  enough  for  navi- 
gation. 
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Mr.  Keefer.  What  would  that  be  ? 

Mr.  Lea.  I  should  think  it  would  be  14^  feet  or  perhaps  less.  What 
I  mean  by  navigation  is  this:  The  navigation  is  governed,  even 
after  we  have  put  in  our  works,  by  the  depth  on  Lock  15,  and  so  long 
as  we  can  keep  more  water  on  it  than  on  Lock  15  we  are  complying 
with  the  conditions  of  navigation. 

Mr.  Keefer.  The  whole  canal  system  is  Avorked  out  on  the  basis  of 
14  feet  on  the  sill. 

Mr.  Lea.  The  whole  system  does  not  really  comply  with  it. 

Mr.  Keefer.  It  may'  not,  but  that  is  the  basis  on  which  it  was 
made. 

Mr.  Lea.  But  Lock  15  is  very  much  shallower  than  Lock  24. 

Mr.  Stewart.  ^Lock  15  met  Vv^ith  an  accident. 

Mr.  Keefer.  The  system  of  navigation  is  14  feet. 

Mr.  Lea.  The  depths  on  the  lock  sills  all  vary.  I  do  not  know 
what  the  system  was;  no  matter  what  the  system  was  that  was  the 
result. 

Mr.  Keefer.  Don't  they  start  on  the  same  system  ? 

Mr.  Lea.  They  call  it  14- foot  navigation  and  that  is  what  we  are 
absolutely  compelled  by  the  regulations  and  conditions  which  will  be 
imposed  and  which  we  will  comply  with,  and  which  we  can  very 
easily  comply  with;  that  is,  to  provide  the  required  depth  on  the 
lock  sills  at  low  water  as  well  as  at  any  other  time. 

Mr.  Van  Kennen.  Do  you  mean  by  that  so  far  as  the  practical 
engineering  part  of  this  project  is  concerned,  that  you  could  main- 
tain at  all  times,  if  this  plan  which  you  now  suggest  is  carried  out,  14 
feet  on  the  lock  sill  ? 

Mr.  Lea.  Yes ;  more  than  14  feet, 

Mr.  Van  Kennen.  How  much  more? 

Mr.  Lea.  Enough  to  let  them  get  over  it  easily. 

Mr.  Van  Kennen.  And  the  feasibility  of  your  plan  would  not  be 
affected  thereby. 

Mr.  Lea.  No;  because  we  are  not  considering  anything  less  than 
210,000  c.  f,  s.  If  the  river  goes  below  that  they  can  have  our  plant 
operated  any  way  they  please.  But  it  goes  below  that  very  seldom 
and  we  should  have  to  shut  down  in  such  a  slight  degree  that  we 
would  be  in  better  condition  than  99  per  cent  of  the  power  plants  in 
the  country.  Not  only  that,  but  we  can  do  what  I  say  without  hav- 
ing the  submerged  weir,  so-called,  as  high  as  it  is  shown  on  Ex- 
hibit 29. 

Mr.  Van  Kennen.  And  if  that  were  objectionable  from  the  stand- 
point of  navigation,  you  could  easily  alter  your  plans  so  as  to  produce 
the  same  result. 

Mr.  Lea.  Yes ;  with  very  much  less  height. 

Mr.  Van  Kennen.  And  as.  the  consulting  engineer  you  state  now 
that  you  would  be  willing  to  have  this  commission  impose  such  terms 
and  conditions  upon  your  project. 

Mr.  Lea.  Absolutely.  As  to  Mr.  Stewart's  evidence  in  regard  to 
backwater  and  levels,  we  are  willing  to  take  it  the  same  as  our  own 
and  to  meet  the  requirements  suggested  by  that  evidence  of  Mr. 
Stewart. 

Now,  the  other  point  was  this :  A  good  many  questions  were  asked 
Mr.  Stewart  about  the  proposed  or  possible  development  of  the  whole 
river  at  Morrisburg,  and  as  to  whether  the  part  of  the  power  being 
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.  eloped  by  us  at  the  site  at  Wadilington  would  or  would  not  admit 
:is  etlioient  development  of  the  total  river  as  if  it  were  all  developed 
ow  the  foot  of  O^rden  Island.  As  I  understood  it,  Mr.  Stewart's 
inion  was  that  30.000  c.  f.  s.  of  the  total  flow  of  the  river  w^ould  be 
ittle  less  ethoienoy  developed  than  would  be  the  case  if  it  were  all 
\  eloped  below  Ogden  Island. 

Mr.  Tawney.  As  1  recollect  it,  his  conclusion  was  that  if  the  poten- 
1  power  de\  elopment  in  the  main  river  or  north  channel  was  de- 
>)ped  to  its  full  efficiency,  and  with  this  development  in,  that  the 
'iency  would  be  less  here  than  if  it  were  developed  in  connection 
h  the  development  of  the  whole  river. 
-Mr.  Lea.  Yes:  that  is  the  same  idea. 

-\[r.  PoAVELL.  A  constant  quantity  would  be  in  the  main  channel 
-ame  in  every  case,  but  a  variable  element  would  be  in  the  south 
lUnel. 

Mr.  Lea.  And  that  it  would  be  less  efficient  where  we  propose  to 
ice  our  development  than  if  placed  further  down.  That  was  the 
a.  Mr.  Stewart  also  stated  in  his  ev  idence  that  he  had  not  made 
V  special  study  of  the  proposed  power  development  at  this  point 
his  study  of  the  regulation  of  the  river,  not  even  of  the  regulating 
111  at  the  outlet  of  Lake  Ontario;  that  he  has  studied  at  great 
gth  the  results  of  regulating  Lake  Ontario  at  certain  levels  on  the 
w  of  the  river,  but  as  to  how  they  were  to  be  carried  out  he  had 
■  made  a  study  of  it.  I  think  that  he  said  that. 
Mr.  Stewart.  I  referred  to  the  nature  of  the  works. 
Mr.  Lea.  Exactly. 

Mr.  Stewart.  What  I  referred  to  was  the  actual  construction. 
Mr.  Lea.  And  the  location. 

Mr.  Stewart.  I  took  the  location  as  being  down  at  Canada  Island. 
Mr.  Lea.  But  you  have  not  made  any  special  study  of  the  location. 
•  '11.  I  stated  yesterday,  I  was  askecl  particularly  to  state  on  oath 
;i ether  I  believed  that  power  can  be  developed  most  efficiently  with 
rt  of  it  developed  on  the  site  proposed  by  us,  and  I  said  yes,  in 
'  ordaiice  with  the  knowledge  that  is  so  far  available.  And  with 
i/ard  to  the  knowledge  that  is  so  far  available,  I  have  this  to  say: 
xat  we  have  studied  the  whole  matter  just  as  much  as  we  have  the 
uddington  power  scheme  for  the  last  two  years,  and  we  have  taken 
great  many  measurements,  for  instance,  the  location  of  these 
ages  up  and  down  the  rapids,  and  other  points,  in  connection  wdth 
it  very  purpose. 

And  during  the  ]:> resent  summer  the  project  has  been  taken  up  also 
.  connection  witli  the  hydroelectric  commission.   I  do  not  mean  that 
was  taken  up  by  this  company  in  connection  with  the  hydroelectric 
mmission,  but  this  idea  of  developing  the  whole  river  and  getting 
?  necessary  data  to  determine  what  should  be  done,  and  the  costs, 
jd  so  on,  have  been  taken  up  by  the  hydroelectric  commission,  and 
work  which  we  have  done,  wdiich  is  valuable,  has  been  adapted 
id  given  to  them.    They  have  two  parties  obtaining  data  there  at 
e  present  time  and  a  nuinber  of  gauges  have  been  set.    I  mention 
.it  here  because  we  have  done  tlie  work  already  and  the  location 
tlie  gauges  and  the  work  of  the  field  parties  has  been  under  my 
l  ection,  ko  that  I  think  the  result  of  my  studies  in  connection  with 
lorrisburg  has  been  added  to  by  the  results  we  have  obtained  this 
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year  by  the  work  of  the  two  parties  of  the  Ontario  hydroelectric  com- 
mission. This  accumulation  of  data  is  going  on  at  the  present  time, 
and  so  a  complete  study  is  not  possible  now,  but  will  be  when  these 
field  parties  have  concluded  their  work  and  we  have  time  to  complete 
the  study.  But  in  the  meantime  we  have  had,  in  connection  with  our 
Waddington  work,  a  great  deal  of  information  about  the  location 
below  Ogden  Island  and  above  it,  which  is  not  available,  so  far  as  I 
know,  to  anybody  else.  It  was  on  the  basis  of  all  this  information 
and  study  that  I  made  that  statement.  And  I  may  add  that  an  off- 
hand opinion,  or  an  opinion  given  by  simply  looking  at  the  map  of 
the  river,  may  lead  one  to  consider  that  the  proper  place  would  be  in 
a  straight  line  across  the  river,  some  place  below  Ogden  Island,  but 
a  further  study  "of  the  head  available  there  and  the  bottom  required 
to  get  foundations  in  to  produce  the  power  available,  would  show 
that  there  is  not  really  room  there.  We  have  consulted  w^ith  makers 
of  high-class  turbines — Morris,  of  Philadelphia — as  to  the  wheels 
which  will  occupy  the  least  space  possible  so  as  to  shorten  up  the 
power  house  as  much  as  possible,  and  the  figures  we  have  are  50 
horsepower  to  a  foot,  which  means,  for  300,000  horsepower,  6,000 
feet  for  the  powerhouse  alone.  Well,  the  width  of  the  river  at  that 
point  below  Ogden  Island  will  not  accommodate  the  wheels,  without 
any  room  whatever  for  regulating  works  or  overflow  works,  if  placed 
in  that  direction.  We  have  to  go  up  and  down  the  river  in  a  longi- 
tudinal direction  and  cross  at  each  end. 

Mr.  MiGNAULT.  You  could  go  diagonally  across? 

Mr.  Lea.  Yes.  Studies,  of  course,  will  be  made  to  determine  that. 
We  naturally  have  not  been  able  to  locate  these  works  exactly,  because 
we  do  not  know  exactly  what  the  head  obtainable  is  yet  nor  do  we 
know  what  the  material  is  in  every  part  of  the  river.  We  know,  for 
one  thing,  however,  that  at  where  our  proposed  works  are,  it  corre- 
sponds, if  you  look  at  the  map,  to  the  position  of  that  hard  rock  ledge 
which  we  call  the  Hogs  Back,  which  forms  the  Rapide  Plat,  so  we 
have  good  foundations  there  at  any  rate.  We  also  know  that  fol- 
lowing this  line  down,  and  in  a  general  direction  either  diagonally 
or  otherwise,  we  are  likely  to  get  plenty  of  depth  of  water  for  our 
tailrace  by  that  development,  and  room  enough  for  the  regulating, 
such  as  Mr.  Stewart  finds  is  necessary. 

Here  is  another  thing — 210,000  c.  f.  s.,  which  would  give  at  15  feet 
head  about  310,000  or  315,000  horsepower,  is  the  minimum  flow  and 
only  occurs  in  a  few  years,  and  naturall}^  would  not  be  the  fullest 
development.  So  that  you  can  see  that  a  statement  which  may  be 
made  even  after  considerable  study  of  this  location  is  liable  to  be  en- 
tirely astray  and  quite  naturally  so. 

Mr.  Keefer.  Did  I  understand  yon  to  say  that  this  study  which 
was  going  on  you  were  making  for  the  hj^droelectric  commission? 

Mr.  Lea,  One  moment,  I  was  speaking  of  the  unreliability  of  an 
opinion  given  off  hand.  This  difficulty  of  giving  a  guess  off  hand  is 
more  particularly  applicable  to  the  St.  Lawrence  River,  because  you 
can  not  widen  it  by  damming  it.  If  you  were  to  put  a  dam  there  15 
or  18  feet  high  you  would  not  widen  it  by  more  than  100  or  150  feet. 
It  is  not  like  any  river  that  anyone  else  knows  of  on  this  continent, 
on  account  of  its  uniformity  of  flow. 
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Mr.  E^EEFER.  You  say  that  the  hydroelectric  coimiiission  is  doing 
i?  work  now  ^ 

Mr.  Lea.  Yes:  they  have  parties  there. 

^Ir.  Keefek.  Are  you  connected  with  that  work  for  them? 

Mr.  Lea.  I  am  directinii'  tluit  work  in  consultation  with  them  as 

nsidting  engineer. 

Mr.  Keefee.  Are  you  in  their  employ,  or  are  you  working  for  some 
vther  body  t 

Mr.  Lea.  Xo:  I  am  working  for  the  hydroelectric  connnission  in 
connection  with  that. 

Mr.  Keefer.  On  the  big  general  scheme? 

Mr.  Lea.  In  connection  with  gathering  information  for  the  gen- 
eral >cheme. 

Mr.  Powell.  So  that  you  are  really  director  of  field  work? 

^Ir.  Lea.  Yes;  and  the  work  that  has  been  done  so  far  has  been 
done  exactly  the  way  I  asked  to  have  it  done,  in  consultation,  of 
course.  Avith  the  hydroelectric  engineers.  I  am  the  consulting  engi- 
neer to  the  hydroelectric  engineers.  * 

Mr.  Powell.  You  do  not  pretend  to  speak  for  the  hydroelectric 
connnission  as  to  whether  this  work  should  go  on  or  not? 

Mr.  Lea.  Oh.  no:  not  in  any  way.  We  have  a  number  of  gauges 
in  the  Cialoj)-  Eapids  and  the  levels  necessary  to  get  a  preliminary 
idea  were  taken  under  my  directions,  and  when  the  gauges  themselves 
were  actually  set  I  went  up  myself  in  a  motor  boat  and  indicated  the 
points,  and  so  on. 

!Mr.  Tawxey.  Speaking  of  the  Ontario  h3^droelectric  commission, 
is  its  potential  development  at  this  point  under  the  jurisdiction  of  the 
Province  of  Ontario  exclusively? 

Mr.  Lea.  I  do  not  know  about  that.  The  data  necessary  for  any- 
thing of  this  sort  could  not  be  obtained  at  the  moment  required,  and 
it  was  suggested  to  the  hydroelectric  engineers,  having  seen  what  we 
had  already,  that  the  sooner  the  collection  of  data  was  commenced, 
the  better. 

Mr.  Tawxet.  Do  you  say  or  do  you  not,  Mr.  Lea,  whether  or  not 
the  Ontario  hydroelectric  commission  is  making  a  studj^  generally 
of  all  potential  power  within  the  jurisdiction  of  the  Province? 

Mr.  Lea.  I  imagine  they  are. 

^Ir.  Tawney.  Do  you  think  the}''  are  obtaining  exhaustive  reports? 

Mr.  Lea.  Yes;  that  is  m}^  impression.  Of  course  I  believe  they 
are  studying  the  development  of  hydroelectric  power  all  over  the 
Province. 

Mr.  Tawxey.  And  this  is  one  of  the  powers  that  comes  within  their 
jurisdiction? 
Mr.  Lea.  Yes. 

Mr.  Tawxey.  They  are  not  here  to  oppose  the  work  in  contem- 
plation ? 

Mr.  Lea.  I  do  not  think  they  are.  Our  plans  filed  here  have  been 
also  submitted  to  them  so  that  they  are  quite  cognizant  of  what  they 
are. 

Mr.  Tawney.  These  plans  have  been  submitted  to  the  Ontario 
hy d  roe] ect  ric  comm i ss i  on  ^ 

Mr.  Lea.  Yes;  not  foruially,  but  the  engineers  have  seen  them. 
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Mr.  Keefer.  Are  you  throwing  out  the  idea  that  the  Ontario 
hydroelectric  engineers  favor  this  work  going  on? 

Mr.  Lea.  No.  The  mention  of  the  hydroelectric  has  nothing  to  do 
with  Waddington.  I  was  simply  required  here  to  explain  my 
knowledge  of  this,  and  to  give  my  opinion  of  the  future  develop- 
ment of  the  whole  river  at  Morrisburg.  It  just  happens  that  I  hap- 
pened to  be  acting  as  engineer  for  both  concerns. 

Mr.  Keefer.  Mr.  Lea,  it  was  suggested  that  probably  you  could 
give  us  an  estimate  of  the  total  cost  of  a  complete  development  at 
this  point. 

Mr.  Lea.  No ;  I  do  not  care  to  do  that,  not  yet,  except  to  say  that 
it  will  be,  I  think,  a  very  attractive  one. 

Mr.  Keefer.  If  would  be  good  power  proposition  ? 
Mr.  Lea.  I  think  so. 

Mr.  Keefer.  It  would  be  an  attractive  one  quite  irrespective  of  the 
question  of  the  regulation  of  Lake  Ontario? 

Mr.  Lea.  Yes;  the  regulation  of  Lake  Ontario,  which,  naturally, 
we  studied  also,  we  considered  as  an  added  attraction,  because  it  will 
help  navigation  and  the  powers  below. 

Mr.  Keefer.  And  it  also  begins  at  the  right  end  of  the  river  for 
both  countries  with  respect  to  navigation  and  power  ? 

Mr.  Lea.  Yes. 

Mr.  Van  Ken  ken.  Was  there  some  explanation  that  you  wanted 
to  make,  Mr.  Lea,  with  reference  to  what  was  known  as  the  Pitch 
by  reason  of  this  weir  that  was  referred  to  by  Mr.  King? 

Mr.  Lea.  I  always  objected  to  calling  that  a  submerged  weir,  as 
you  will  remember,  but  it  was  only  used  for  convenience,  because  I 
knew  this  matter  would  come  up  some  time  and  somebody  would 
think  there  was  a  drop  over  the  top  of  it  as  if  it  was  a  weir,  and 
there  is  not  going  to  be  anything  of  the  kind.  We  have  material 
enough  if  we  are  allowed  to  dump  it  in  there,  and  it  would  be 
simply  the  slight  increase  in  the  slope  of  the  earth  over  500  or  1,000 
feet  or  probably  a  little  more.  That  increase  would  not  be  as  much 
as  the  increase  in  the  400  feet  which  occurs  at  the  Pitch. 

Mr.  Van  Kennen.  There  was  one  other  point  with  reference  to 
the  introduction  of  that  so-called  submerged  weir  and  its  effect  upon 
the  navigation  interests  at  Lock  No.  24,  which  I  think  was  not 
explained. 

Mr.  Lea.  If  the  filling  up  is  carried  to  the  extent  suggested  by  Mr. 
Stewart,  that  is  to  fully  compensate  at  the  lowest  low  water,  it  will 
be  sufficient  to  noticeably  check  the  current  in  the  river  above.  That 
is,  this  extra  inclination  which  we  are  going  to  have  down  below  will 
be  taken  from  something  up  above,  and,  therefore,  the  current  ap- 
proaching the  locks  will  be  less  than  it  is  now.  That  is  one  of  the 
difficulties  that  the  navigators  have  stated  that  they  experienced;  so 
to  that  extent  it  will  make  the  approach  to  Lock  24  a  little  easier,  I 
should  say. 

Mr.  Powell.  Mr.  Lea,  will  you  just  point  out  to  me  what  your 
idea  is  of  this  larger  scheme  of  development?  Where  would  you 
have  the  dam  in  the  international  channel? 

Mr.  Lea.  We  have  not  definitely  located  that,  Mr.  Powell. 

Mr.  Powell.  Just  tell  us  in  a  general  way,  without  definitely  con- 
fining yourself. 
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Mr.  Lea.  If  you  Aveie  to  consult  cnu-efully  the  resurve}^  maps  show- 
ing ihe  soundings  which  was  tiled  yesierday.  you  Avould  notice  that 
tliere  is  a  deep  channel  extending  from  the  main  channel  of  the  river 
iiposiic  Lock  '2o  over  toward  the  Waddington  shore  betvreen  Clarke 
-land  and  the  American  shore  and  following  up  to  a  few  hundred 
et  below  the  location  marked  "A,"  the  proposed  dam.   That  chan- 
A  is  a  natural  tailrace,  and  even  at  the  present  time  it  is  carrying 
;  ordinary  water  at  least  70,000  cubic  feet  per  second  without  notice- 
io  Nelucily.    \\  e  all  sa  w  uiut  tlio  dci}'  we  cxtvmiiicd  clic  location, 
thai  it  is  a  natural  tailrace  of  large  capacity,  and,  of  course,  if 
there  are  any  poin.ts  or  obstructions  in  it  they  can  easily  be  removed 
'  v  dredging.    On  the  nortlierly  side  of  that  channel,  so  far  as  w^e 
now,  at  present  the  material  is  good  solid  rock  at  not  very  great 
A'pth.   So  if  we  can  we  woidd  like  to  locate  the  power  house — mind 
}\)U,  this  is  absolutely  tentative  and  ma}^  be  changed  greatly — some- 
where upon  this  hard  material,  following  in  a  general  direction  the 
direction  of  the  river  and  join  Ogden  Island,  using  it  as  a  part  of 
e  dam,  up  to  our  own  development  at  Waddington,  Avhich  was  to 
•rm  a  disjointed  part  of  the  total  development.    Below  Ogden 
Island  on  this  hard  ledge  of  rock  we  would  like  to  locate  the  power 
liouse  and  make  use,  with  as  little  excavation  as  possible,  of  the 
iiatural  tailrace. 

Mr.  Powell.  It  would  go,  then,  in  about  a  north-northeasterly 
direction  from  Clarke  Island? 

INIr.  Lea.  It  would  go  down  not  very  far  below  Clarke  Island. 
Mr.  Powell.  Then  where  would  it  go  ? 

Mr.  Lea.  B}^  that  time  we  should  have  in  turbines  enough  to 
develop  the  whole  power.  If  not,  we  would  have  to  follow  around  it 
in  the  direction  it  would  next  go — that  is,  toward  the  Canadian 
-]iore — and  the  regulating  works  would  be  where  I  think  they  ought 

'  be — that  is,  the  works  which  carry  off  the  flood  water — in  the 

rect  line  of  the  main  channel  of  the  river  as  it  exists  at  the  present 

ine. 

Mr.  Keefer.  And  the  lock  system  there  also? 
Mr.  Lea.  Yes;  wherever  it  would  best  suit  navigation  and  suit 
the  American  shore. 

Mr.  Powell.  The  lock  would  not  be  a  very  considerable  matter 
ere  ? 

^Ir.  Lea.  It  does  not  amount  to  anything. 

Mr.  James  AVhite.  You  said  6,000  feet  in  connection  with  the 
'^wer  house? 

Mr.  Lea.  Yes;  unless  we  can  get  a  larger  turbine. 
Mr.  King.  Mr.  Lea,  you  suggested  the  obviation  of  the  difficulty 
Mr.  Stewart  pointed  out  in  the  way  of  a  so-called  pitch  over  the  sub- 
'-rged  weir  by  extending  the  weir  ujd  and  down  stream  a  consider- 
ule  distance  and  putting  some  slope  in  downstream. 
Mr.  Lea.  No. 

Mr.  King.  Will  you  please  explain,  then,  more  clearly  what  you 
lueant  ( 

^Ir.  Lea.  We  would  make  that  part  of  the  river  shallower  than  it 
at  present. 

Mr.  King.  And  to  an  extent  up  and  down  stream  in  addition  to 
i<i  slopes  of,  say,  500  feet? 
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Mr.  Lea.  Yes;  and  probably  1,000  feet.  I  think  we  have  material 
enough  to  do  that. 

Mr.  King.  Do  you  suggest  that  the  depth  of  water  over  the  whole 
of  that  1,000  feet  would  be  the  same  both  at  the  west  and,  at  the 
east  ends? 

Mr.  Lea.  No;  it  would  be  gradually  getting  shallower  down- 
stream. 

Mr.  King.  If  it  were  15.9,  as  Mr.  Stewart  suggested,  at  the  crest 
of  the  weir  upstream,  it  would  run  down  to  what  figure  at  the  lower 
end  of  the  1,000  feet? 

Mr.  Lea.  If  we  made  it  exactly  level  down  to  that  much  less ;  but 
there  is  no  particular  reason  why  we  should  make  it  exactly  level. 

Mr.  King.  You  suggest  that  you  would  have  some  slope  in  it  ? 

Mr.  Lea.  That  much  slope.   It  could  hardly  be  called  a  slope. 

Mr.  King.  Enough  to  maintain  a  fairly  equal  depth  ? 

Mr.  Lea.  Whatever  is  necessary  to  improve  it  for  navigation. 
That  is  easy  enough  for  us  to  do,  and  there  is  no  reason  why  we 
should  not  do  it. 

Mr.  King.  My  point  is  whether  there  would  not  be  a  pitch  still 
at  the  lower  end. 

Mr.  Lea.  No  ;  I  do  not  think  that  there  would  be  what  you  would 
call  a  pitch  at  any  place  if  the  river  were  deepened  in  that  way. 

Mr.  King.  And  you  think  you  could  maintain  the  same  depth  of, 
say,  15.9  all  the  way  down  for  the  whole  1,000  feet,  or  would  it  be 
slightly  increased? 

Mr.  Lea.  I  do  not  know  whether  Mr.  Stewart's  15.9  was  above  or 
after  the  drop  or  what. 

Mr.  Stewart.  I  was  giving  the  difference  in  elevation  at  the  weir. 
The  weir  is  5.7  and  then  the  head  on  it  is  15.9. 

Mr.  Lea.  Naturally,  to  begin  with  there  is  a  slope  there  with  the 
river  surface  itself.  But  if  it  w^ere  necessary,  in  order  to  maintain 
greater  depth,  to  make  it  shallower  at  the  lower  end  of  this  stretch 
of  1,000  feet,  we  could  make  it  so.  It  is  only  a  matter  of  dumping 
material.  We  much  prefer  to  shut  down  a  part  of  the  plant  on  these 
extremely  rare  occasions  when  we  have  to,  so  we  will  not  put  it  up 
where  it  will  make  any  such  difference  as  you  suggest. 

Mr.  King.  I  gather  from  what  you  say  that  it  Avould  be  necessary 
to  make  something  of  a  slope  downstream  in  the  extent  of  that  1,000 
feet  of  the  fill. 

Mr.  Lea.  It  probably  would. 

Mr.  King.  And  that  the  result  of  that  would  be  a  current  of  water 
down  over  the  sloping  surface? 

Mr.  Lea.  Yes ;  the  river  would  be  passing  over  the  bottom  as  usual. 

Mr.  King.  And  the  full  discharge  of  the  river,  except  what  goes 
down  the  Little  River,  would  be  running  down  over  the  surface  of 
this  fill? 

Mr.  Lea.  Yes. 

Mr.  King.  Maintaining  the  same  depth  at  the  lower  end  or  gradu- 
ally decreasing? 

Mr.  Lea.  Possibly  a  gradual  increasing  depth;  whatever  would 
make  the  least  disturbance  in  the  river. 

Mr.  King.  You  think  you  could  manage  it  one  way  or  another  ? 
Mr.  Lea.  Absolutely  without  any  trouble  whatever. 
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Mr.  King.  I  Avant  to  find  out  from  you  also  whether  or  not  the 
current  over  the  top  of  this  fill  avouUI  not  just  about  equal  the  cur- 
rent down  at  Canada  Island  t 

?\fr.  Lea.  Possibly  it  might :  but  we  would  have  a  very  large  eddy 
on  the  south  side. 

Mr.  King.  How  would  the  eddy  rise  if  you  have  a  straight  bank? 

Mr.  Lea.  We  have  not  straight  banks.  On  the  opposite  side  there 
is  a  point  which  makes  an  eddy  which  it  is  not  necessary  for  the 
boats  to  use  because  they  can  come  up  the  middle  of  the  river  there 
tt  tlie  present  time. 

Mr.  King.  Then  it  would  be  necessary  for  you  to  avoid  making  a 
straight  bank  up  and  down  the  river  in  order  to  provide  for  the 
boats  up  and  down  ? 

Mr.  Lea.  I  think  the  conformation  of  the  shores  as  they  are  at 
present  would  produce  the  eddies  if  they  are  necessary,  which  I  am 
not  sure  they  are.  because  that  is  a  rather  slack  part  of  the  river. 

Mr.  King.  And  that  is  something  that  would  have  to  be  guarded 
against  ? 

Mr.  Lea.  Yes:  by  Avhoever  controls  our  works. 

Mr.  King.  I  suppose  we  are  at  one  on  this,  that  a  boat  could  not 
expect  to  get  upstream  contending  with  the  currents ;  she  would  have 
to  take  advantage  of  the  eddies  or  slack  water. 

Mr.  Lea.  I  am  not  sure  of  that.  There  is  a  point  opposite  Lock  24 
and  a  large  bay  just  below  on  the  south  side.  It  is  a  very  simple 
place  to  get  out.  This  bank  of  ours  does  not  cover  a  very  long  dis- 
tance. I  do  not  think  that  is  the  real  difficulty,  even  coming  up- 
stream. 

;Mr.  Vax  Kexnex.  Mr.  Lea,  do  you  consider  that  there  would  be 
any  engineering  difficulty  in  the  placing  of  this  so-called  weir  to 
produce  the  result,  so  far  as  the  current  is  concerned  ? 

Mr.  Lea.  There  is  no  difficulty  in  placing  that  weir  the  way  I  have 
suggested. 

Mr.  Vax  Kennex.  An  engineer  in  charge  of  the  installation  of  the 
work  could  regulate  that  perfectly  ? 

Mr.  Lea.  Yes ;  it  is  simply  a  matter  of  dumping  his  material  in  the 
proper  place. 

Mr.  Van  Kennt:x.  We  are  through. 

Mr.  ^IiGNAtJLT.  That  is  your  case? 

Mr.  Van  Kennex.  Yes. 

Mr.  Magrath.  Is  there  any  other  evidence  to  be  offered?    If  not, 
we  will  proceed  now  with  the  argument. 
Mr.  ^IcLeax.  I  wish  to  offer  some  documentary  evidence.   I  offer 
ertified  copy  of  the  report  of  the  chairman  of  the  judiciary  com- 
itee  of  the  Senate  of  the  State  of  New  York  with  reference  to  the 
of  ^larch  16,  1826.    (The  act  referred  to  was  marked  "  New  York 
hibit  No.  4.")    When  it  comes  time  to  make  my  argument  I  can 
■dain  why  it  seems  to  me  it  is  pertinent  to  offer  that.    I  presume, 
iiowever.  it  will  be  proper  to  offer  it  at  this  time,  before  the  close  of 
the  evidence. 

Mr.  Migxault.  The  date  of  these  two  documents  would  show  that 
t^K^y  were  reports  on  this  measure? 

Mr.  McLean.  It  was  on  the  result  of  this  report  that  the  act  of 
.  -26  pi  esumably  was  based. 
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Mr.  Tawney.  Mr.  Chairman,  I  would  like  to  ask  whether  there  is  ]^ 
any  objection  on  the  part  of  counsel  to  the  commission  calling  upon 
the  engineer  in  charge  of  this  United  States  district  to  furnish  the  ^ 
report  which  their  office  has  from  the  War  Department  on  this  appli-  j 
cation  and  the  result  of  the  surveys  that  were  made,  which  are  official 
and  of  which  we  have  the  records  in  that  office  ? 

Mr.  McLean.  On  behalf  of  the  State  of  New  York  we  would  like 
to  have  it. 

Mr.  Yan  Ksnnei>.  Ysq  are  satisfied  to  have  it. 

Mr.  Tawney.  I  think  it  would  be  well  for  the  commission,  Mr. 
Chairman,  to  have  that  as  a  part  of  the  record  in  the  case.  Mr. 
Churchill  testified  to  having  the  records  in  his  office.  They  are  all 
official. 

Mr.  KooNCE.  I  think,  Mr.  Chairman,  I  can  promise  to  furnish  the 
commission  any  data  we  have  on  our  files  or  on  the  files  of  the  district 
engineer  bearing  on  this  question. 

Mr.  Magrath.  It  is  understood,  then,  that  you  will  have  it  at- 
tended to,  Mr.  Koonce. 

Mr.  MiGNAHLT.  Is  there  any  objection,  Mr.  Keefer? 

Mr.  Keefer.  No,  sir. 

Mr.  McLean.  One  other  matter  in  reference  to  the  admission  of 
evidence,  and  that  is  this:  On  behalf  of  the  State  of  New  York,  I 
would  ask  leave  of  this  commission  to  have  the  engineers  of  the  State 
of  New  York  make  a  physical  examination  of  the  Little  Elver  for 
the  purpose  of  determining  what,  in  their  opinion,  is  the  natural  flow, 
submitting  that,  first,  to  Mr.  Van  Kennen  for  any  comments  that  he 
may  care  to  make,  and  then  submitting  that  to  your  honorable  corn- 
mission.  I  spoke  of  that  to  Mr.  Van  Kennen.  I  do  not  know 
whether  he  agreed  to  that  or  not.  At  the  time  I  spoke  to  him  about 
it  I  do  not  think  he  had  any  objection. 

Mr.  Van  Kennen.  I  did  not  have  any  objection  to  the  way  I  un- 
derstood you  to  put  it,  and  perhaps  I  have  no  objection  now.  As  I 
understood  it,  if  it  were  agreeable  to  the  commission,  some  further 
investigation  would  be  made  with  respect  to  that  matter  by  the  engi- 
neer who  is  to  collaborate  with  our  engineer,  and  if  we  agreed  upon 
it,  it  was  to  be  submitted;  but  I  do  not  understand  that  he  expects 
me  to  consent  to  an  engineer  who  might  be  for  some  reason  or  other 
hostile  and  then  to  present  the  report  without  its  being  in  accord 
with  the  view  of  our  engineers  and  without  a  chance  for  cross- 
examination  as  to  how  he  arrived  at  very  important  data.  I  did  not 
understand  that  to  be  my  friend  Mr.  McLean's  suggestion.  Any- 
thing that  my  engineers  will  agree  to  with  his  engineers  I  am  ]:)er- 
f  ectly  willing  to  submit  at  any  time  to  this  commission. 

Mr.  McLean.  If  our  engineers  agree  with  yours  there  would  be  no 
necessity  of  submitting  a  report.  My  suggestion  was  that  we  col- 
laborate; that  our  engineers  at  the  time  of  making  their  examina- 
tion should  make  it  in  collaboration  with  yours,  or  accompanied  by 
any  engineer  of  your  company,  and  then  tli^e  result  of  the  computa- 
tions could  be  submitted  to  you  by  our  engineers  for  any  comments 
or  criticisms  that  you  might  wish  to  make,  that  report  then  to  be 
transmitted  to  this  commission  with  any  criticisms  or  comments  on 
the  computations. 
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Mr.  MiGXAULT.  Perhaps  there  woukl  be  less  objection,  Mr.  Me- 
an, if  the  engineers  of  the  applicant  should  accompany  our  engi- 
^r  in  the  survey. 

Mr.  McLean.  That  is  my  suggestion. 

Mr.  MiGXArLT.  Because  possibly  the  question  with  Avhich  the 
applicant  is  concerned  is  how  the  survey  is  made.  If  the  applicant 
were  represented  by  their  engineer  there  would  appear  to  be  no  diih- 
culty  in  your  engineer  reporting  his  conclusions. 

Mr.  Van  Ken n en.  I  do  not  quite  understand  that.  Suppose,  for 
ihe  sake  of  argument,  that  the  engineer  of  the  department,  in  whom 
I  have  confidence,  should  come  there  for  the  purpose  of  determining 
tlie  cross  sections  of  that  stream  in  order  to  determine  what  might  be 
what  we  call  the  natural  How,  and  which  we  claim  we  have  a  right 
to  under  our  grants  and  the  law,  even  though  our  engineer  were  there 
present  at  the  time  and  made  the  soundings.  Now,  he  says,  "  I  have 
struck  the  silt  here  and  I  am  going  to  stop.    At  this  elevation  I  am 

foing  to  say  that  the  depth  of  that  water  is  G  feet  at  this  point." 
ly  engineer  says,  "  That  is  not  fair  at  all.  You  ought  to  take  into 
accotmt  that  that  is  a  submerged  lock  or  that  that  is  a  patent  deposit 
there.''  "  No :  never  mind  that ;  I  will  say  that  this  is  12  feet  or  6 
feet  or  3  feet.''  Now,  I  would  not  like  to  have  that  report  go  before 
tliis  commission  without  an  opportttnity  to  determine  whether  he  did 
make  any  allowance  for  natural  deposits  or  siltage  or  even  submerged 
locks  and  a  thousand  other  things  that  might  have  been  accumulating 
there  for  a  hundred  years. 
Mr.  Tawney.  Sawdust,  for  instance. 

Mr.  Van  Kennen.  Sawdust  and  everything  you  can  think  of  in 
that  Little  River.  I  have  not  the  slightest  doubt  but  what  they 
would  find  there  submerged  rocks  absolute!}^  covered  with  dirt.  I 
do  not  know  that  that  is  so.  I  am  perfectly  Vv'illing  if  we  agree  upon 
the  figures  whenever  they  want  to  take  them  to  submit  that  matter 
to  this  commission. 

Mr.  Keefei{.  It  seems  to  me  in  view  of  Mr.  Stevrart's  testimony 
that  examination  of  the  Little  River  should  be  made  in  order  to 
ascertain  what  was  the  natural  flow  of  that  river.  It  is  a  matter  of 
concern  to  the  State  of  New  York  and  not  Canada.  That  report 
ought  to  come  in  here,  and  if  the  applicant  differs  he  should  liave  the 
right  to  attack  it.  We  are  prepared  to  accept  it  if  made  by  the  New 
York  State  engineers.  It  concerns  them  and  does  not  concern  us. 
It  is  a  matter  between  the  company  and  the  State  of  New  York. 

Mr.  Van  Kennen.  If  I  have  assumed  that  the  engineers  of  the 
State  or  the  engineers  of  any  department  vrere  final  in  this  matter  

Mr.  Keefer.  You  >diould  have  the  right  to  attack  it  if  you  can 
show  any  error  in  it. 

Mr.  Van  Kennen.  That  is  what  I  want  an  opportunity  to  do. 

Mr.  ^IcLean.  If  Mr.  Van  Kennen  wishes  to  cross-examine  or  in 
any  way  attack  the  report  of  our  engineers  I  would  not  for  a  mo- 
ment cut  him  off  from  that  right.  I  simply  assumed  that  our  engi- 
neers in  collaboration  with  his  could  undoubtedly  find  such  facts 
and  report  on  them  perliaps  independently;  that  both  he  and  I,  if 
there  was  a  difTerence.  could  lay  such  difference  before  your  connnis- 
sion  .so  that  you  could  reach  a  determination.  If  lie  wishes  an  oppor- 
tunity to  cross-examine  I  should  be  delighted  for  liim  to  have  it. 
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Mr.  Tawney.  How  would  this  do?  If  there  are  any  differences 
between  the  engineers  of  the  applicant  and  the  engineers  of  the  State 
of  New  York,  submit  their  differences  to  the  United  States  district, 
engineer  and  Mr.  Stewart  to  adjust  before  submitting  them  to  the 
commission,  and  then  submit  the  conclusions  of  the  two  Federal  engi- 
neers rather  than  the  conclusions  of  the  engineers  of  the  State  and 
those  of  the  applicant. 

Mr.  McLean.  That  would  be  satisfactory  to  us. 

Mr.  MiGNAULT.  I  do  not  know  whether  that  would  be  entirely  reg- 
ular. The  commission,  of  course,  can  cause  a  survey  to  be  made  of 
the  Little  River.  There  are  certain  points  disclosed  by  the  evidence 
which  possibly  may  throw  some  doubt  on  the  survey  which  was  made 
by  Mr.  Tucker.  ^There  has  been  some  dredging  at  some  time,  and  we 
have  had  no  evidence  except  the  fact  that  there  has  been  dredg- 
ing. On  the  other  hand,  there  is  a  question  of  doubt  as  to  how  long 
some  of  the  silt  may  have  been  in  the  Little  River.  It  may  have  been 
there  for  centuries  for  all  we  know.  Apparently,  Mr.  Tucker  made 
his  soundings  in  every  case  by  trying  to  get  to  the  bottom  of  the 
river  and  get  through  the  silt.  We  have  nothing  to  show — ^barely  a 
presumption  and  not  a  very  strong  one  at  that — what  was  the  con- 
dition of  the  Little  River  at  the  time  when  this  dam  was  constructed. 
It  ma}^  be  impossible  to  determine  that. 

Mr.  Van  Kennen.  It  will  be  difficult,  at  least. 

Mr.  MiGNAULT.  But  in  view  of  the  uncertainty  of  the  evidence  it 
might  be  conducive  to  a  just  solution  if  the  commission  should  order 
some  survey  to  be  taken,  and  I  think  you  should  be  represented  on 
such  a  survey,  Mr.  Van  Kennen,  and  I  think  you  should  have  every 
right  to  cross-examine  the  engineers  to  determine  how  they  proceeded 
with  it.  I  do  not  think  you  are  called  upon  to  give  a  consent  to  any 
survey  unless  you  have  this  opportunity. 

Mr.  Van  Kennen.  That  is  about  what  I  thought. 

Mr.  MiGNAiiLiT.  The  commission  of  its  own  motion  could  order  the 
surveys  to  be  made  and  the  commission  would  naturally  give  you 
every  opportunity  to  be  represented  or  to  make  any  observation  that 
you  desire.  That  would  be  the  ordinary  proceeding  in  any  court. 

Mr.  Van  Kennen.  I  conceive  that  ought  to  be  satisfactory  to  us. 
I  see  no  reason  why  it  should  not. 

Mr.  Tawney.  This  is  a  matter  in  which  the  decision  of  the  court  is 
final,  and  the  rights  of  the  parties  must  be  protected  the  same  as  in 
any  case  before  a  court  of  final  jurisdiction. 

Mr.  Van  Kennen.  I  have  doubt  that  it  would  be  right  for  me  to 
say  that  I  should  take  this  as  final  without  an  opportunity  of  examin- 
ing into  it. 

Mr.  Powell.  There  is  one  feature  of  this,  this  is  a  gradual  accre- 
tion.  What  nbout  that? 

Mr.  Van  Kennen.  If  it  is  a  gradual  accretion  it  might  have  the 
same  effect.  I  regard  it  as  merely  a  deposit  in  our  forebay. 

Mr.  Powell.  Suppose  it  is  a  deposit. 

Mr.  Van  Kennen.  Then  I  take  it  that  we  have  the  right  to  take  it 
out.  It  would  seem  to  me  that  the  law  is  clear  that  if  a  sunken  log 
gets  into  my  forebay  I  would  have  the  right  to  take  it  out. 

Mr.  MiGNAijLT.  There  is  this  further  consideration,  thnt  whether 
the  natural  condition  of  the  Little  River  had  been  modified  or  not, 


'BSTRUCTIOX  or  ST.  LAWREXOE  ElYEK  AT  WADDI2^GT0N,  X.  Y.  259 


lar  you  ask  is,  to  take  from  tlio  main  rivei'  a  quaiitit}^  of  approxi- 
dAy  '21X)00  c.  f.  s.,  and  the  commission  is  obligeel  to  consider  that 
being  taken  from  a  navigable  river.  I  do  not  think,  from  my  point 
view,  that  we  are  concerned  with  a  condition  that  existed  100  years 
:a  or  more.    AMiat  concerns  us  is  as  to  the  effect  it  will  have  on  a 
\igable  boundary  vrater,  and  speaking  for  nwself  alone  the  im- 
ession  I  have  at  this  moment  is  that  it  seems  to  me  that  it  is  not 
ry  material  Avliat  was  the  condition  of  the  river  in  a  state  of  nature. 
It  what  appears  to  me  very  important  is  the  effect  of  this  diversion 
:27.000  c.  f.  s.  from  the  main  river  over  the  3,000  c.  f.  s.  which  now 
_  .'s  down  the  Little  River.   That  is  my  view. 
Mr.  Van  Kennex.  I  feel  this  way  about  it — we  have  been  there  for 

I  years;  we  have  been  operating  our  plant  there  continuously  on 
rights  which  we  thought  we  acquired  by  virtue  of  the  grants  and 
virtue  of  the  statutes  of  the  State  of  Xew  York,  which,  if  I  uncler- 
nd  the  law  of  the  State  of  New  York,  gives  us  the  right  to  the 
tural  flow  of  the  water.    Xow,  I  Avould  assume  that  within  the 
:  isdiction  of  this  commission,  with  respect  to  its  powers,  in  relation 

levels  that  it  would  respect  a  right  as  ancient  as  that  and  not 
ve  it  in  the  position  where  it  might  be  said  that  because  you  affect 
'  level  at,  we  will  say,  the  locks,  which  have  been  constructed  there 
>ny  many  years  after  our  plant  Avas  constructed,  that  you  would 

II  either  justly  or  as  a  legal  right  say  that  we  can  not  take  what 
have  had  for  100  years.  That  was  my  view  of  it,  whether  I  have 
ted  my  position  in  regard  to  that  or  not. 

-Mr.  Magkath.  You  Avill  deal  with  that  in  your  argument. 
^Ir.  Van  Kexnen.  I  certainly  shall. 

Mr,  Magrath.  What  are  we  to  do  with  this  application  now  ? 

Mr.  Tawney.  This  request  is  made  for  Mr.  Van  Kennen  to  submit 

result  of  liis  survey  to  the  commission,  and  Mr.  Van  Kennen,  for 

sons  which  he  has  stated,  declines  to  give  his  consent  to  submitting 

report  under  these  circumstances. 
Mr.  Keefer.  In  view  of  the  testimony  we  have  had  here,  do 

nderstand  that  Mr.  Van  Kennen  objects  to  a  survey  of  this  river 

iig  made  by  the  State  of  Xew  York,  in  order  that  they  could  check 
up  (    They  are  interested  in  the  matter  to  the  extent  of  any  sur- 

IS  above  the  natural  floAv.  Does  he  object  to  the  State  of  Xew  York 

nrtaining  what  that  data  should  be '( 
Mr.  Van  Kennen.  Certainly  not. 

]SIr.  Keefer.  ^Mien  the}^  bring  in  that  report  you  would  have  the 
riglit  to  check  it. 

Mr.  Tawney.  That  would  be  reopening  the  case. 

Mr.  Keeper.  Well,  there  is  no  hurry  in  deciding  this  case ;  the  ap- 
plicants do  not  want  to  build  immediatel}^ 

Mr.  MiGNAULT.  If  the  commission  ordered  a  survey  of  the  Little 
River,  the  case  would  have  to  be  reopened  if  the  parties  desired  to  be 
heard  on  the  report. 

!Mr.  McLean.  And  my  suggestion  was  to  obviate  the  necessity  of 
reopening  the  case;  that  was  the  form  which  my  suggestion  took. 

Mr.  Tawney.  But  if  j^our  engineer  and  the  engineer  for  the  appli- 
cants disagree  as  a  result  there  must  be  some  way  in  which  that 
agreement  could  be  determined ;  it  necessarily  involves  the  reopening 
of  the  case. 
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Mr.  McLean.  My  idea  was  that  Mr.  Van  Kennen  could  take  what 
differences  there  were  and  comment  upon  them  in  a  brief  to  this 
commission,  and  make  such  argument  as  he  desired  to  show  that  his 
survey  was  right. 

Mr.  TAWNEr.  Of  course,  he  should  have  the  right  of  cross-exami- 
nation. 

Mr.  McLean.  I  certainly  do  not  want  to  deny  any  right  that  he 
has  and  that  he  wishes  to  assert,  and  therefore  I  make  my  applica- 
tion in  this  form : 

"  That  the  State  of  New  York,  through  its  engineers,  be  allowed 
to  make  a  physical  examination  of  the  Little  Eiver  for  the  purposes 
of  determining  the  normal  flow,  and  submit  that  report  to  this  com- 
mission." 

Mr.  Powell.  Go  further — and  if  the  applicant  desires  to  have  his 
engineer  collaborate  with  those  engineers  he  can  do  so. 

Mr.  McLean.  We  would  be  glad  to  have  their  engineers  do  so. 

Mr.  Tawney.  In  effect,  your  request  is  that  the  further  hearing  be 
suspended  for  the  purpose  of  allowing  you  time  sufficient  within 
which  to  make  your  survey  of  the  Little  Eiver  and  present  the  result 
of  that  survey  to  the  commission  at  a  future  hearing. 

Mr.  McLean.  That  is  exactly  it. 

Mr.  Tawney.  It  means  the  continuance  of  this  hearing. 
Mr.  Van  Kennen.  I  suppose  this  is  an  application  for  the  con- 
tinuance of  the  hearing. 

Mr.  Tawney.  That  is  what  I  understand. 

Mr.  McLean.  Mr.  Perkins,  our  engineer,  tells  me  that  in  his  opin- 
ion the  actual  examination  would  not  extend  over  one  week.  So  far 
as  I  know,  he  could  proceed  with  it  at  once. 

Mr.  Tawney.  The  time  for  this  hearing  was  set  on  the  13th  of  Au- 
gust; there  was  nothing  done  since  that  time  by  you  to  make  any 
survey  of  this  river. 

Mr.  McLean.  No;  except  the  casual  examination  which  Mr.  Per- 
kins made  and  about  which  we  heard  his  testimony. 

Mr.  MiGNAULT.  Could  you  not  do  this,  Mr.  McLean:  You  could 
have  the  engineer  of  the  State  of  New  York  make  a  survey;  you 
could  then  communicate  wdth  Mr.  Van  Kennen,  and  if  you  think  it 
is  of  sufficient  importance,  then  you  could  ask  to  be  heard  by  the 
commission  as,  to  this  survey,  and  give  notice  of  that  to  Mr.  Van 
Kennen.  We  must  adjourn  this  case  to  a  future  date,  when  w^e  will 
consider  what  order  we  should  give  or  whether  we  should  give  any 
order.  So,  independently  of  any  present  order  of  the  commission, 
you  could  have  this  survey  made  and  then,  so  far  as  you  are  con- 
cerned, Mr.  Van  Kennen,  you  could,  if  necessary,  apply  for  a  reopen- 
ing of  the  case  to  put  your  view  of  the  survey  before  us.  It  would 
not  require  very  much  time,  and  the  argument  on  the  general  case 
can  be  proceeded  with  at  this  meeting.  I  think  it  would  be  a  great 
advantage  to  hear  what  counsel  now  present  have  to  say,  when  all 
the  facts  are  present  in  our  minds. 

Mr.  McLean.  That  would  be  perfectly  satisfactory  to  me.  My 
idea  was  not  to  postpone  in  any  way  the  present  hearing,  but  merely 
to  allow  us  to  file  this  as  a  supplementary  piece  of  evidence. 

Mr.  MiGNAULT.  You  go  ahead  and  have  the  survey  made  and  then 
give  notice  to  Mr.  Van  Kennen. 
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^Ir.  Van  Kennen.  I  think  ^Ye  could  all  agree  to  that. 

Mr.  MiGNAULT.  I  would  suggest  that  at  least  Mr.  Tucker  should  be 
^  recent  when  the  survey  is  made.  That  AYould  be  more  satisfactory 
t  tlie  other  side,  and  then  if  they  agreed  after  the  survey  is  sent  to 
it  could  be  sent.  If  there  is  a  disagreement  you  co.uld  apply  for 
I  reopening  of  the  case  to  be  heard  as  to  the  survey  merely. 

Mr.  McLean.  And  as  to  that  only. 

Mr.  MiGNAULT.  And  as  to  that  only. 

^Ir.  McLean.  That  would  be  satisfactory  to  us. 

^Ir.  Magkath.  Is  that  satisfactory  to  you,  ^Ir.  Van  Kennen? 

^Ir.  Van  Kennen.  Yes. 

Mr.  Powell.  There  is  an  important  consideration  about  the  argu- 
ment in  this  case.   Our  sixth  commissioner  is  not  here. 

Mr.  Tawney.  We  can  have  an  executive  session  and  discuss  that. 


FiUDAY,  October  4,  1918. 

Pursuant  to  the  adjournment,  the  commission  reconvened  at  10 
'clock  a.  m. 

Mr.  MiGNArLT.  Mr.  Chairman,  before  the  proceedings  begin  this 
orning  I  Avish  to  make  a  statement.  I  have  read  Avith  surprise  an 
litorial  in  the  ^lontreal  Gazette  of  yesterday  referring  to  the  appli- 
ition  which  is  on  trial  before  this  commission.  This  article  sug- 
^ts  that  the  applicant  noAv  comes  forward  and  asks  for  something 
■iich  the  success  of  the  St.  Lawrence  River  PoAver  Co.  in  a  recent 
plication  before  the  commission  encourages  it  to  belicA^e  they  can 
t.  It  also  states  that  the  Governments  and  people  of  both  Canada 
d  the  L'nited  States,  being  noAv  preoccupied  with  the  conduct  of  a 
eat  war,  the  time  for  a  raid  on  public  rights  near  at  home  is  to 
at  extent  propitious.   The  article  closes  by  saying: 

It  is  to  be  hoped  that  the  application  of  the  New  York  &  Ontario  Power  Co. 
11  receive  from  the  International  Joint  Commission  the  summary  treatment 
ich,  prima  facie,  it  seems  to  deserA-e.  The  resolute  refusal  of  three 
uadiau  commissioners  in  a  tribunal  of  six  would  be  sufficient. 

Making  every  allowance  for  a  possible  intention  to  merel}^  advocate 
<lue  regard  for  public  rights  in  a  great  Avaterway,  I  think,  never- 

dess,  that  there  can  be  no  doubt  as  to  the  impropriet}^  of  such  an 
ride  Avhich  comments  in  this  manner  upon  a  case  Avhich  is  sub 
'lice  before  this  international  tribunal,  and  the  suggestion  that  the 
lee  Canadian  commissioners  resolutely  refuse  to  entertain  the  ap- 
ication  and  thus  preclude  any  possibility  of  its  being  determined  on 

merits.  I  can  not  regard  otherAvise  than  as  an  insult,  Avhich  I  hope 
1?  not  deliberate,  to  the  honor  and  integrity  of  the  Canadian  com- 
Issioners. 

The  facts  suggested  in  the  article  as  to  the  circumstances  under 
iich  this  application  Avas  made  are  entirely  Avrong.  The  applica- 
>i\  was  filed  before  the  commission  on  April  24,  1918.  It  first  came 
1  for  trial  in  Atlantic  City  on  August  12,  and  it  Avas  Avhile  it  was 
ng  tried  that  the  application  of  the  St.  LaAvrence  River  PoAver 
).  Avas  presented  to  the  c,ommis:sion.  The  present  hearing  is  solely 
.  adjournment  of  the  hearing  in  Atlantic  City. 
I  have,  however,  nothing  to  do  Avith  the  motives  of  the  applicant, 
t  I  have  a  great  deal  to  do  with  tlie  un\eiled  suggestion  that  three 
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Canadian  commissioners,  of  whom  I  am  one,  should  resolutely  refuse 
to  entertain  the  application.  The  Canadian  commissioners,  as  re- 
quired by  Article  XII  of  the  treaty,  have  made  and  subscribed  a 
solemn  declaration  that  they  will  faithfully  and  impartially  per- 
form the  duties  imposed  upon  them  by  this  treaty,  and  now  the  sug- 
gestion is  made — and  I  hope  again  that  it  was  not  made  deliber- 
ately— that  we  violate  and  disregard  this  solemn  obligation.  I  can 
not  really  conceive  of  any  newspaper,  certainly  not  a  newspaper  of 
the  standing  of  the  Gazette,  maldng  such  a  suggestion  in  a  pending 
case  to  the  members  of  any  law  court  in  Canada  or  the  United 
States,  and  I  regard  it  as  all  the  more  unfortunate  since  it  is  made 
by  a  Canadian  newspaper  to  the  Canadian  members  of  an  inter- 
national court  in  a  case  brought  before  that  court  by  a  corporation  of 
the  United  States,  our  ally  in  this  great  war. 

May  I  also  say  that  this  treaty,  which  is  a  most  notable  advance 
in  the  direction  of  universal  international  arbitration,  would  speed- 
ily become  a  dead  letter  if  the  members  of  this  tribunal  of  six  were 
to  divide  equally  on  international  lines  without  any  regard  to  the 
claims  of  justice  and  honest  dealing  and  without  any  respect  for  the 
solemn  oath  of  impartiality  which  they  have  subscribed. 

Mr.  King.  Mr.  Chairman  and  gentlemen,  I  am  sure  that  counsel 
present  have  in  mind  some  comment  upon  this  identical  matter,  and 
I  intended  in  the  opening  of  my  brief  remarks  to  go  over  something 
of  the  ground  covered  by  Mr.  Mignault. 

As  representing  one  of  the  important  interests  before  the  commis- 
sion, and  with  no  intention  whatever  of  doing  what  would  be  highly 
improper  and  exceedingly  impolitic ;  that  is,  expressing  any  opinion 
as  to  the  action  taken  by  the  commission  upon  the  application  of  the 
St.  Lawrence  River  Power  Co.  or  with  regard  to  the  series  of  events 
extending  over  a  year,  which  ultimately  placed  the  commission  in  a 
rather  embarrassing  position  relative  to  that  application — I  think  it 
is  the  duty  of  counsel  to  deplore  and  to  condemn  in  the  strongest 
terms  such  a  mistaken  idea  of  the  duties  and  functions  of  this  inter- 
national tribunal  as  is  betrayed  in  the  article  now  in  question  and  in 
leading  articles  and  editorials  in  many  Canadian  newspapers.  The 
attitude  expressed  in  these  articles  deprives  this  commission  entirely 
of  its  judicial  character,  divests  its  members  of  the  right  to  determine 
questions  according  to  their  best  judgment.  It  puts  counsel  in  the 
position  where  its  sole  duty  is  that  of  flag  waving.  It  makes  the 
members  of  the  commission  pawns  in  the  hands  of  players  at  Ottawa 
and  at  Washington,  and  it  puts  counsel  and  expert  witnesses  who  are 
giving  valuable  time  in  the  effort  to  bring  the  real  facts  before  the 
commission  in  the  position  of  merely  wasting  their  time  in  a  very 
foolish  manner. 

And,  sirs,  I  want,  on  behalf  of  counsel  here,  to  say  in  the  strong- 
est and  most  emphatic  way  that  I  indorse  what  has  been  said  by  Mr. 
Mignault.  I  regret  and  deplore  and  condemn  the  careless  and  inac- 
curate estimate  of  the  duty  of  the  commission,  and  I  do  hope  that 
the  Canadian  public  will  realize  the  spirit  in  which  the  treaty  of 
1909  was  drawn ;  that  they  will  realize  tliQ  vision  of  those  who  drew 
that  treaty  and  who  brought  it  to  a  fulfillment;  that  the  commis- 
sion would  serve  an  extremely  useful  and  extremely  far-extending 
purpose  as  between  the  two  great  countries,  a  purpose  that  perhaps 
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.15  not  vet  been  realized  l\v  the  general  public  in  Canada,  covering 
ound  far.  outside  the  mere  boundary  ^Yaters  now  in  question.  And 
hope,  sirs,  that  when  any  of  us  are  addressing  you  the  commission 
ill  understand  that  we  feel  that  we  are  before  a  tribunal  the 
L-mbers  of  which  know  that  they  are  entitled  to  and  that  they 

0  expected  to  and  will  bring  to  the  consideration  of  the  questions 
fore  them  calm,  dispassionate,  and  unbiased  judgment,  and  will 
;ich  a  decision  without  fear  of  any  results  and  without  fear  of  any 
rson  or  nation.    Such  a  decision  is  the  only  one  which  will  be  in 

accordance  with  the  treaty  of  1909. 

Mr.  !McLeax.  ^Ir.  Chairman,  on  behalf  of  and  as  counsel  for  the 
State  of.  New  York  maj'  I  be  permitted  to  make  a  very  brief  state- 
ment on  this  stibject  I  Frankly,  it  would  hardly  seem  to  my  mind 
worth  the  attention  of  this  commission  or  of  counsel  here  to  take 
serioush-  such  an  article  as  has  been  referred  to.  It  is  too  small,  too 
prejudiced,  and  too  biased  to  reall}^  disturb  this  commission  or 
counsel.  However,  since  the  matter  has  been  brought  up,  I  want  to 
assure  you,  sirs,  that  I  most  heartily  and  fully  indorse  everything 
that  Mr.  King  has  said,  and  I  can  assure  you  on  behalf  of  the  State 
of  Xew  York  that  we  realize  the  high  functions  of  this  tribunal,  rep- 
resenting, as  it  does,  the  agreement  between  the  high  contracting  par- 
ties who  have  vested  in  this  tribunal  that  great  duty  of  determining 
points  of  common  interest  between  the  two  countries,  and  thus  re- 
moving the  cause  of  possible  friction  which  might  result  in  the  future 
in  such  terrible  and  disastrous  conflicts  as  Ave  see  about  us  to-day. 

With  this  idea  in  mind  we  have  every  reason  to  believe  thai  the 
two  high  contracting  parties  have  placed  on  this  commission  men  of 
ability,  of  standing,  of  reputation  in  their  communities,  whose 
character  and  attainments  are  far  above  such  improper  attacks  as 
have  been  disclosed  by  this  newspaper  article. 

On  behalf  of  the  State  of  Xew  York  Ave  lay  before  you,  sirs,  our 
rights  in  this  matter,  opposing  it  as  we  do,  but  with  every  feeling 
that  high  and  even  justice  Avill  be  administered  in  your  decision. 

Mr.  KooNCE.  Mr.  Chairman,  I  Avould  like  to  say  a  few  words  also. 
I  was  very  much  gratified  by  the  statement  made  by  Mr.  Mignault, 
and  I  can  assure  you  that  neither  he  nor  any  other  member  of  the 
commission  was  as  indignant  as  I  was  Avhen  I  read  that  article  in 
ye.sterda3''s  Gazette. 

1  have  been  as.sociated  with  this  commission  since  1912  and  have 
re])resented  the  United  States  in  a  majority  of  the  important  cases 
it  has  had  before  you  since  that  time.  I  do  not  know  of  any  decision 
rendered  b}'  this  commission  that,  to  my  mind,  has  not  been  in  accord 

Xh  what  was  right  and  just.  If  I  had  a  case  for  judicial  determi- 
lion.  jjersonalW  or  otherwise,  I  should  not  hesitate  to  trust  it  to 
>^  decision  of  the  six  men  who  now  compose  the  International  Joint 
•lumi.ssion. 

Mr.  Van  Kennen.  Mr.  Chairman,  possibly,  as  one  of  the  attorneys 
I-  the  applicant,  I  ought  not  to  say  anything  in  connection  Avith 
is  matter.  We  are  now  approaching  the  final  determination  of  this 
lestion.  and  I  want  to  assure  you  that  so  far  as  the  interests  of  my 
i.^nt  are  concerned  we  are  approacliing  it  Avith  the  fullest  confi- 
jice  that  the  members  of  this  commission,  particularly  the  members 
' '   jadian  section,  Avill  give  us  justice  in  this  matter.   That,  of 
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course,  is  all  Ave  can  expect,  and  we  feel  every  confidence  that  such 
will  be  the  result,  notwithstanding  this  incident  that  has  unfortu- 
nately arisen  through  the  publication  of  this  article,  which,  in  fact, 
is  untrue  in  many  respects. 

I  concur  entirely  in  what  Commissioner  Mignault  has  said  in  his 
statement,  and  I  would  not  change  anything  in  it,  except  I  might 
state  that  the  first  application  was  presented  to  the  Secretary  of  War 
over  a  year  ago,  ancl  it  was  upon  that  application  that  I  was  advised 
as  counsel  for  this  applicant  that  they  had  adopted  a  procedure 
whereby  matters  of  this  kind  should  be  first  passed  upon  by  this  com- 
mission before  giving  their  final  approval.  The  reason  assigned  in 
words,  as  well  as  in  inference,  was  that  this  commission  was  clothed 
with  ample  powers  to  get  at  the  true  facts  that  were  difficult,  at  any 
rate,  for  the  War  Department  to  obtain.  It  was  for  that  reason  that 
this  second  application,  so  to  speak,  as  Commissioner  Mignault  has 
said,  was  filed  first  in  April  of  this  year.  The  delay  from  last  year 
to  this,  or  whatever  time  there  v/as  a  delay,  vv^as  in  getting  the  reports 
of  our  engineers  upon  the  very  vital  questions  that  we  have  presented 
to  this  commission. 

Mr.  Magrath.  Gentlemen,  on  behalf  of  the  members  of  the  com- 
mission I  am  sure  I  express  their  opinion  when  I  say  we  are  very 
grateful  for  the  way  in  which  you  referred  to  the  commission  and  the 
important  work  we  are  called  upon  to  perform. 

Are  you  ready  to  proceed  now,  Mr.  V,an  Kennen,  with  3^our  argu- 
ment ? 

ARaUMENT  OF  ME.  VAN  KENNEN  ON  BEHALF  OF  THE  APPLICANT. 

Mr.  Van  Kennen.  Mr.  Chairman  and  commissioners,  I  shall  en- 
deavor to  be  as  brief  as  possible  in  my  remarks  to  this  commission 
with  respect  to  the  application  of  the  New  York  &  Ontario  Power 
Co.  I  shall  endeavor  to  confine  m^^self  as  much  as  possible  to  the 
facts,  discussing  only  my  view^s  of  the  law  where  I  think  it  is  neces- 
sary in  the  belief  that  possibly  all  of  us  will  as]?:  to  file  supplem^ental 
memoranda  of  the  legal  questions,  and  with  that  idea  before  me  I 
want  to  begin  my  statement  with  this : 

That  prior  to  the  year  1808  the  State  of  New  York  granted  unto 
the  predecessors  of  one  Ogden  the  title  to  the  lands  on  the  south 
shore  of  the  St.  Lawrence  River  at  Waddington.  At  that  time  and 
prior  thereto  Ogden  and  his  associates  Avere  the  owners  of  all  the 
lands  south  of  the  Little  River,  covering  the  riparian  rights  and 
covering  the  situs  involved  in  this  application. 

Mr.  Powell.  Were  they  the  owners  before  you  got  the  grant,  or 
do  you  mean  that  that  was  covered  by  the  grant? 

Mr.  Van  Kennen.  I  mean  that  the  grant  did  not  go  directly  to 
Ogden,  but  in  1808,  at  the  time  of  the  first  legislation  of  the  State 
of  New  York  with  respect  to  the  water  rights  and  privileges,  he  and 
his  associates  had  acquired  all  the  property  on  the  south  shore. 

Now,  I  will  not,  of  course,  read  into  the  record  all  of  these  grants, 
of  which  there  were  six  in  number,  but  I  will  read  one  merely 
wherein  the  State  of  New  York  granted  unto  the  predecessor  of 
Mr.  Ogden  in  title  in  the  year  1788 : 

All  that  certain  tract  or  parcel  of  land  situate  in  tlie  county  of  Montgomery 
(now  St.  Lawrence),  on  the  south  side  of  the  River  St.  Lawrence,  consisting 
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lots  Nos.  1,  2,  3,  4,  5,  and  0,  in  the  townslnp  of  :Madria  (now  Waddinccton) , 
.ielineatt\l  on  a  map  hereof  filed  in  our  secretary's  office,  together  with  all 
1  singular  the  rights,  hereditaments,  and  appurtenances  to  the  same  belong- 

:  or  in  any  wise  appertaining,  excepting  and  reserving  to  ourselves  all  gold 
1  silver  mines  and  5  acres  of  every  100  acres  of  the  said  tract  of  land  for 

_liways. 

Xow,  each  of  the  grants  contained  practically  the  same  identical 
lijuaffe  with  respect  to  the  other  lots  in  question.   In  passing  here 

ant  to  say  that,  as  the  law  stood  on  that  date  in  the  State  of  New 
rk.  that  conveyed  to  the  grantee  the  title  to  the  bed  of  the  stream 

nonnavigable  waters.  In  other  words,  I  want  to  say  that  that 
mt.  in  the  terms  in  which  it  was  made,  would  give  to  the  riparian 
ner  tlie  title  to  the  bed  of  the  stream  in  all  nonnavigable  waters. 
V  little  later  than  ISOS  there  was  a  grant  of  the  island  property, 
w.  that  was  Ogden  Island,  which  was  the  north  side  of  that 
oam,  and  of  which  so  much  has  been  said.  That  grant  was  this : 

vll  that  certain  land  known  and  designated  by  the  name  of  Isle  au  Rapide 
:.  situate  in  the  River  St.  Lawrence,  opposite  village  of  Hamilton  (now 
■  Idingtcn),  in  the  township  of  Madrid  (now  AVaddington),  in  the  county  of 
Lawrence,  containing  703  acres,  together  with  all  and  singular  the  rights, 
.  ditaments,  and  appurtenances  to  the  same  belonging  or  in  any  wise  apper- 
in-jT.  excepting  niul  reserving  to  ourselves  all  gold  and  silver  mines;  to  have 
!  to  hold  the  above-described  and  granted  premises  unto  the  said  Daniel 
'  'ormick,  predecessor  in  title  to  Ogden,  his  heirs  and  assigns,  as  a  good  and 
feasible  estate  of  inheritance  forever. 

r  shall  repeat  that  that  grant,  under  the  law  of  the  State  of  New 
rk,  would  give  to  the  riparian  owner  of  the  island  of  Ogden  title 
he  bed  of  the  stream  to  the  center  thereof. 

lieturning  for  a  moment  to  the  date  1808,  we  have  an  act  of  the 
i-lature  which.  I  take  it.  influences  the  situation.  In  that  year  the 
j-islature  of  the  State  of  New  York  passed  an  act  in  which  it  was 
ited  that  Ogden  and  his  associates  were  the  owners  of  the  riparian 
'Is  on  either  side  of  this  Little  Eiver,  and  had,  prior  thereto,  con- 
icted  a  dam  at  that  place.  As  a  matter  of  fact,  I  get  from  history 
t  the  dam  was  constructed  in  about  the  year  1803-4,  and,  conse- 
ntly.  the  dam  was  in  existence  wlien  this  act  was  passed.  That  act 
•  horized  Ogden  and  his  associates,  the  riparian  owner  and  the 
uer  of  the  dam,  to  build  a  canal  with  locks  and  dams  and  all  other 
essary  work  to  make  the  Little  River  a  complete  navigable  stream 

tlie  passage  of  boats  up  and  down  the  St.  Law^rence  River.  I 
dd  like  the  commission  at  this  point  to  visualize  the  situation  at 
t  time  and  to  keep  in  mind  that  in  the  year  1808  on  the  north  of 
-  island  were  these  tempestuous  rapids  that  have  been  described  by 
nesses  in  their  testimony  here.  In  those  days  it  was  absolutely 
;)0ssible  to  navigate  the  St.  Lawrence  River  westerly  of  that  point 
^^pt  in  the  most  primitive  way  by  hauling  the  bateaux,  drawing  a 

feet  or  a  few  inclies,  I  may  say,  of  water,  up  along  the  shore  of 
north  channel.  The  State  of  New  York,  in  the  interests  of  navi- 
ion.  authorized  the  owners  of  this  property  on  either  side  of  this 
lie  River,  who  had  prior  to  that  time  constructed  a  dam  across  the 
r  at  exactly  the  ]>oint  wliere  it  now  exists  and  where  it  has  existed 
in  that  date  to  this,  to  construct  locks  and  to  maintain  its  dam  and 
I'uild  a  canal  and  to  improve,  I  say,  that  stream  for  purposes  of 
jgation.  It  also  went  further  than  that;  it  gave  those  people 
right  to  make  certain  charges  for  tlie  use  of  that  canal  and  those 
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locks;  it  specified  particularly  the  amount  that  might  be  charged, 
and  it  also  authorized  these  people,  Ogden  and  his  associates,  at  that 
time  to  impound  the  water  by  the  maintenance  of  this  dam  or  the 
construction  of  others,  and  to  use  that  for  their  own  industrial  pur- 
poses, as  well  as  to  dispose  of  that  water  for  industrial  and  commer- 
cial purposes.  The  only  reservation  made  by  this  act  was,  first,  a 
limitation  upon  the  amount  of  tolls  that  they  could  charge,  and,  sec- 
ondly, a  limitation  as  to  the  time  they  could  charge  those  tolls, 
namely,  Y5  years,  after  which  the  State  reserved  the  right  to  a  read- 
justment of  their  tolls. 

From  that  day,  so  far  as  history  tells  us,  and  certainly  so  far  as  the 
evidence  shows — and  we  did  introduce  some  evidence  carrying  us 
back  a  great  mtoy  years;  perhaps  not  as  far  as  1808  or  1826,  but 
the  witness  Eutherford,  a  man  ox  very  advanced  years,  said  that  dur- 
ing ail  his  lifetime — there  were  numerous  mills  erected  on  this  dam 
that  utilized  the  water  for  commercial  purposes.  It  is  therefore  in- 
ferable, and  I  believe,  without  question,  true,  that  from  the  date  of 
the  construction  of  that  dam,  namely,  in  1803,  there  began  then  and 
there  commercial  enterprises,  mills,  factories,  and  other  v/orks, 
built,  in  solid  mass,  from  the  island  side  of  that  dam  directly  across 
the  bed  of  this  stream  to  the  south  side.  And  lying  behind  this  dam 
was,  from  one  end  to  the  other,  a  series  of  mills  and  factories  draw- 
ing water  from  it  for  their  operation. 

Not  only  that,  but  the  evidence  is  clear  that  upon  the  strength  of 
the  act  of  legislature  of  1808  they  actually  constructed  and  operated 
a  canal.  And  for  years  that  canal  was  operated  just  in  compliance 
with  the  authority  granted  to  these  people  by  the  act  of  1808. 

Now,  we  will  return  again  for  a  moment  to  the  act  of  1826.  I  will 
not  read  all  the  act,  but  the  substance  of  it,  so  far  as  it  pertains  to 
this  matter,  is  this :  That  they  granted  to  Ogden,  who  had  then  ac- 
quired all  the  interests  of  his  associates  in  this  property  on  both  sides, 
the  land  below  the  dam  susceptible  of  improvement  to  the  navigable 
waters  thereof — 

Provided,  Nothing  contained  herein  shall  operate  to  prevent  the  people  of  the 
State  of  New  York,  after  seventy-five  years  from  April,  1808  (which  was  the 
date  of  the  prior  act),  from  altering  or  regulating  the  tolls:  And  provided  fur- 
ther, That  nothing  in  this  act  contained  shall  be  taken  to  prevent  the  State  from 
taking  below  the  dam  water  for  the  use  of  any  navigable  canal  constructed  by 
the  State. 

I  confess  that  there  is  some  obscurity  in  this  matter,  but  I  take  it 
that  it  is  perfectly  clear,  at  any  rate,  that  the  legislature  by  this  act 
granted  unto  Ogden  at  that  time  the  absolute  title  to  the  bed  of 
the  stream  below  the  dam  to  the  navigable  waters.  To  explain  that 
I  must  return  again  for  a  moment  to  the  testimony  that  has  been 
given,  where  it  appears  for  a  distance  below  the  dam  there  were 
shallow  waters,  after  which  there  was  a  drop  in  the  deeper  water, 
and  there  were  witnesses  who  testified  that  to-day  there  is  naviga- 
tion for  boats  of  full  canal  size  that  come  up  or  go  downstream 
from  the  island  and  to  the  wharf  at  Waddington,  Now,  that  is  one 
matter.  I  say  that  the  language  of  that  statute,  perhaps,  is  further 
involved  in  some  mist  when  it  says,  "  To  the  navigable  waters  be- 
low." What  did  they  mean  by  that?  They  evidently  meant  that 
the  waters  above  were  not  navigable,  and  I  am  putting  some  stress 
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»n  this  in  order  to  ascertain  what  was  in  the  minds  of  the  legis- 
'^-s  and  of  the  people  at  that  time. 

Mr.  Tawney.  You  mean  between  the  navigable  waters  below^  and 
'  dam  the  waters  are  not  navi^rable  ? 

Mr.  Van  Kennen.  Yes,  sir.  It  is  a  fair  inference;  that  is  all  I 
V.  int  to  say. 

Mr.  MiGNAFLT.  But.  as  a  matter  of  fact,  your  evidence  would  tend 
diow  that  the  river  was  navigable  above  and  below  the  dam  in  a 
le  of  nature. 

Mr.  Van  Kennen.  It  depends,  Mr.  ^lignault,  altogether  upon 
at  we  mean  by  "navigable,"  and  that  will  be  a  part  of  this  argu- 
iit  from  my  standpoint. 

\[r.  Tawney.  Just  for  my  own  information,  let  me  ask  this  ques- 
u :  When  this  act  referring  to  the  grant  from  which  you  are  now 
ring  was  passed,  was  the  dam  in  existence?" 
.\[r.  Van  Kennen.  At  the  time  of  the  act  of  1826  the  dam  was  in 
<tence. 

Mr.  Tawney.  I  gathered  from  your  reading  of  the  act  that  the 

ds  granted  are  all  below^  the  dam? 
Mr.  Van  Kennen.  Yes.  sir;  I  think  that  is  fair. 
^Ir.  Tawney.  And  the  extent  is  limited  by  the  navigability  of  the 

Ter  below  the  dam,  which  is  some  distance  below? 

^^r.  Van  Kennen.  Yes;  that  is,  it  covered  the  nonnavigable 

■tch  of  the  stream  between  

\[r.  Tawney.  Well,  there  is  a  nonnavigable  stretch,  of  course,  with 
dam  there. 

Mr.  Van  Kennen.  But  undoubtedly  it  referred  to  the  nonnavi- 
Mity  of  the  stream  itself.    It  would  have  no  meaning  if  it  did  not. 

^^r.  Tawney.  But  independent  of  the  dam,  there  w^as  navigable 
ter  below  the  dam? 

\rr.  Spratt.  Some  distance  beloAV  the  dam. 

-Mr.  Tawney.  I  mean  that  for  some  distance  below^  the  dam  there 
.  as  navigable  water. 
Mr.  Van  Kennen.  Absolutely. 

Mr.  Tawney.  So  that  3^our  grant  is  limited,  according  to  the  de- 
scription, to  the  navigable  water  up  to  the  dam  or  the  land  between 
the  navigable  water  and  the  dam. 

Mr.  Van  Kennen.  Perhaps  I  ought,  in  that  connection,  to  refer  to 
the  testimony  of  Mr.  Lea,  our  engineer.   He  spoke  of  the  Hogs  Back, 
'  wliich  was  on  the  north  side.    Now,  he  says  that  Hogs  Back  runs 
'-ctly  across  the  island  and  the  south  shore  is  that  part  from  the 
11  down  to  the  deeper  waters  below.    Therefore,  I  say  that  from 
present  site  of  the  dam  below^  that  was  this  Hogs  Back  on  the 
th  sliore  that  corresponds  to  the  Hogs  Back  on  the  other  shore, 
1  probably  not  any  considerable  amount  of  water — I  do  not  mean 
I — but  I  mean  that  it  was  shallow  at  that  point.   I  am  not  defin- 
1  it.  but  I  am  stating  what  was  evidently  in  the  mind  of  the  man 
')  drew  this  statute. 

\fr.  Tawney.  That  is  what  I  want  to  get  at,  whether  or  not  he  had 
mind  the  fact  that  this  dam  w^as  there  at  that  time  and  that  there 
-  a  stretch  of  the  river  that  because  of  the  dam  and  because  of  the 
vsical  conditions  was  unnavigable,  but  that  there  was  a  certain 
ut  failher  down  that  was  na\  igal>le. 

Mr.  Van  Kennen.  I  will  pass  that  on  this  assumption,  thai  it  is  a 


268      OBSTRUCTION  OF  ST.  LAWRENCE  RIVER  AT  WADDINGTON,  N.  Y. 

little  obscure;  I  will  admit  that;  and  possibly  a  little  inconsistent 
from  some  standpoints,  but  at  any  rate,  that  was  what  they  did. 

Mr.  MiGNAULT.  May  I  ask  you  if  the  purport  of  your"  ar.i^-ument, 
Mr.  Van  Keenen,  is  to  show  that  the  Little  River  above  the  dam  was 
nonnavigable  and  that,  therefore,  the  grant  of  property  on  the  river 
went  to  the  bed  of  the  stream? 

Mr.  Van  Kennen.  That  is  precisely  what  I  want  to  show.  Now, 
in  view  of  that  I  want  to  say  this,  that  there  was  introduced  after 
being  given  to  me  through  the  kindness  of  Mr.  McLean,  representing 
the  State  of  New  York,  the  report  of  the  chairman  of  the  judiciary 
committee  of  the  State  of  New  York,  bearing  date  the  16th  day  of 
March,  1826.  I  think  it  has  a  sufficient  bearing  upon  the  Avhole  situ- 
ation and  that  I  ought  to  read  it. 

Mr.  Viele,  from  the  committee  on  the  judiciary,  to  whom  was  referred  the 
petition  of  David  A.  Ogden,  of  the  connty  of  St.  Lawrence,  reported  as  follows, 
to  wit :  That  the  prayer  of  the  petition  is,  in  effect  

Mr.  Tawney.  Was  this  a  report  on  the  bill? 
Mr.  Van  Kennen.  On  the  bill,  evidently. 
Mr.  Tawney.  It  was  a  report  to  the  Senate  ? 

Mr.  Van  Kennen.  Yes,  sir.  I  take  it  that  it  is  a  fair  inference  that 
upon  the  strength  of  this  report  that  bill  was  passed.  The  report 
states : 

That  the  prayer  of  the  petition  is,  in  effect,  that  the  State  will  release  to 
the  petitioner  and  to  those  who  have  purchased  under  him  all  the  title  which 
the  State  may  have  to  that  part  of  the  bed  or  soil  of  the  River  St.  Lawrence 
which  lies  between  an  island  in  said  river  called  Isle  au  Rapide  Plat  and  the 
continent  or  main  shore.  It  appears  from  the  representatiohs  of  the  petitioner 
that  he  is  now  the  owner  of  the  above-mentioned  island  and  of  the  lands  op- 
posite thereto ;  so  that  he  is  the  proprietor  of  the  shores  on  both  sides  of  the 
branch  of  the  river  which  divides  the  island  from  the  continent.  That  in  1809 
the  petitioner  and  his  associates  were  authorized  by  an  act  of  the  legislature  to 
erect  a  dam  from  the  main  shore  to  the  island  and  to  construct  locks  and  exact 
certain  tolls  for  the  passage  of  boats  through  the  same. 

As  a  matter  of  fact,  the  dam  had  already  been  constructed. 

They  were  also  authorized  to  take  from  the  dam  the  water  which  might  be 
requisite  for  mills  and  other  works.  The  rights  granted  by  the  above-men- 
tioned act  w^ere  limited  to  seventy-five  years,  eighteen  thereof  having  nearly 
expired. 

Now,  of  course,  it  is  not  quite  that,  because,  as  we  maintain,  the 
limiting  was  to  the  right  to  charge  so  much  per  ton  for  tolls.  It  did 
not  limit  our  right  to  have  the  dam  there  at  all,  nor  to  use  the  water 
there,  but  it  merely  was  a  regulative  statute  for  the  purpose  of  con- 
trolling the  fact  that  in  75  years  from  that  date  they  might  impose 
different  tolls.  Plowever,  I  will  pass  that,  because  the  act  itself  would 
probably  be  better  than  this  petition. 

The  petitioner  [that  is,  Ogden]  further  represents  that  a  permanent  dam 
with  a  lock  has  been  erected  across  the  said  river  by  the  petitioner  and  that 
various  buildings  for  manufacturing  purposes  have  been  erected  and  are  now 
erected  on  the  bed  of  that  part  of  the  St.  Lawrence  which  by  the  operation  of 
the  dam  has  been  rendered  occasionally  dry. 

The  petitioner  further  represents — 

and  it  is  testified  to  by  a  witness  whose  deposition  has  been  sub- 
mitted to  the  committee — 

that  the  branch  of  the  river  which  is  between  the  island  and  the  main  shore 
was  unnavigable  in  its  natural  state  for  boats,  though  rafts  went  down  occa- 
sionally, at  much  risk  and  generally  with  loss. 
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They  undoubtedly  Tvent  over  this  Hogs  Back  below  the  dam. 

he  same  witness  further  states  in  his  deposition  that  below  the  dam  there 
space  wlik'h.  when  the  water  is  low,  is  not  covered  with  water,  but  that 
iig  the  summer  season,  when  the  river  is  high,  its  bed  is  covered  with 

er  to  the  height  of  about  IS  inches. 

.  lie  petitioner  [now,  that  is  Ogden]  claims  to  have  title,  in  virtue  of  his 
g  the  owner  of  both  shores,  to  the  bed  of  the  soil\of  the  river  which  lies 
veen  the  island  and  the  main  shore,  and  represents  that  he  has  been  advised 
counsel  that  his  claim  is  well  founded,  but,  apprehending  that  doubts  may 
entertained  on  this  subpect  and  that  any  uncertainty  as  to  his  title  may 
ot  the  value  of  the  manufactures  which  have  been  erected  and  are  erecting 
\v  the  dam.  the  petitioner  de-ires  to  have  his  title  confirmed  by  a  relin- 

-hment  of  ail  rights  which  the  State  may  have  by  an  act  of  the  legislature, 
he  committee  do  not  feel  themselves  called  upon  to  give  any  opinion  as  to 
IxHitioner's  eiaim  of  titie.  They  conceive  it  only  recpiisite  for  them  to  slate 
facts  which  have  been  presented  to  the  committee,  that  the  Senate  may 
-e  how  far  it  may  be  proper  to  grant  the  prayer  of  the  petitioner.  It  ap- 
•s  to  the  committee  that  if,  as  they  believe,  a  reservation  of  that  part  of 
bed  of  the  river  which  lies  between  Island  au  Rapide  Plat  and  the  lands 
he  petitioner  on  the  main  shore  could  be  of  no  advantage  or  use  to  the 
e,  the  prayer  of  the  petitioner  may  be  granted,  more  especially  as  such  a 
it  will  tend  to  encourage  many  very  useful  enterprises  and  manufacturing 
Idishments.  which  will  be  benefited  by  a  relinquishment  of  any  title  which 
Stale  may  have  to  the  land  in  question.  The  committee  have,  therefore, 
■  ared  a  bill  by  which  the  State  will  relinquish  any  claim  to  the  lands  under 
waters  of  the  strait  which  divides  the  island  from  the  mainland,  with  a 
rvation  to  the  State  to  take  from  it  any  waters  which  may  be  required  for 
al  or  internal  improvements,  and  reserving  to  the  State  also  a  right  to 
date  the  tolls  at  the  lock  built  by  the  petitioner  after  the  before-mentioned 
ii  expires,  namely,  seventy-tive  years,  it  having  been  represented  to  the 
inittee  that  the  lock  is  on  the  land  of  the  petitioner  and  does  not  occupy 
part  of  what  was  the  natural  bed  of  the  stream. 

Xow,  if  the  statute  had  been  passed  with  that  clear  perception  that 
.  Viele  exhibited  when  he  made  his  report,  there  would  have  been 
doubt  at  all  confronting  us  in  this  matter  at  this  time.  And  it 
V  be  ob-erved  here  that  his  recommendation  was  that  if  the  State 
1  any  title  to  the  bed  of  that  stream  from  the  upper  reaches  of  the 
nd  to  the  lower  reaches,  it  should  be  granted  to  Ogden. 

I  hat  brings  me  to  the  point  raised  by  Conunissioner  Mignault  as 
•ur  point  of  view. 

Mr.  Mignault.  It  was  only  an  inquiry  as  to  your  position. 

Mr.  Tawney.  Was  the  bill  accompanying  that  report  enacted  as 
orted.  or  were  there  amendments? 

Mr.  Van  Kenxex.  I  can  not  tell  that.  I  can  only  speak  of  the  act 
I  this  recommendation;  but  I  want  to  say  that  the  act  did  not 
ctlv  follow  this  report,  so  there  is  a  presumption  that  it  was 
ijably  amended. 

Mr.  Tawney.  In  what  respect  did  it  differ? 

Mr.  Van  Kennen.  In  this  respect,  that  this  recommended  the 
ole  stretch  of  the  stream  from  the  intake  to  this  lower  stretch.  The 
for  some  reason,  seemed  to  have  granted  specifically  only  that 
!  t  below  the  dam. 

Mr.  Tawnfy.  And  above  the  navigable  water  below  the  dam? 

Mr.  Van  Kennex.  Yes;  that  is  a  fair  interpretation  of  the  two 
papers  as  I  have  them  before  me.  I  do  not  know  what  was  in  the 
ilind  of  this  committee.  It  was  of  two  minds  in  one  respect.  He  did 
not  commit  himself  as  to  whether  the  riparian  owners  owned  to  the 
bed  of  the  stream.  That  is  one  thing  that  he  was  sidestepping,  and 
I  do  not  blame  him  for  sidestepping  it,  either. 
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Mr.  Tawney.  Well,  it  was  not  necessary  for  his  purpose. 

Mr.  Van  Kennen.  No,  it  was  not.  Then  the  statute  followed, 
with  the  grant  below  the  dam.  They  may  have  had  two  ideas.  In 
1808  there  was  an  act  passed  which  authorized  them  to  canalize  that 
stream  and  improve  it,  to  build  dams  in  it,  and  to  build  locks  in  it — 
that  is,  at  the  dam— or  to  build  other  dams,  and  to  grant  them  the 
right  to  sell  the  water  from  that  impounded  stream.  And  the  legis- 
lature may  have  reached  the  conclusion  that  that  granted  to  these 
people  all  rights  that  were  requisite  above  the  dam.  I  agree  with 
that  interpretation,  so  far  as  I  am  concerned  individually.  In  other 
words,  the  State  of  New  York  made  a  grant  to  these  people  at  that 
point  canalizing  that  stream,  authorizing  them  to  improve  it,  to  do 
what  they  chose  with  it  in  order  to  utilize  it  for  navigation  purposes. 
And  I  believe  that  the  legal  presumption  necessarily  follows  that 
when,  you  do  that  you  give  them  all  the  right  that  they  need  above 
the  stream. 

Mr.  Tawney.  That  may  be  the  interpretation  of  the  Senate,  and 
may  account  for  the  modification  of  the  bill. 

Mr.  Van  Kennen.  It  is  more  than  likely  that  that  is  true. 

Mr.  Tawney.  It  may  account  for  the  fact  that  the  committee's 
recommendation  was  not  fully  adopted. 

Mr.  Van  Kennen.  I  think  that  is  a  fair  inference,  and  I  believe 
it  to  be  the  truth  in  regard  to  that.  But  I  have  another  statement  to 
make  in  regard  to  that  matter.  I  want  to  say  upon  that  point  that 
the  question  of  the  title  to  the  bed  of  the  stream  is  dependent  upon 
the  definition  which  you  give  to  the  word  "  navigability."  The  old 
idea  of  a  navigable  stream  was  the  rule  which  has  come  to  this  coun- 
try from  the  common  law  of  England  and  refers  entirely  to  the 
streams  in  which  the  tide  ebbs  and  flows.  In  England,  under  the 
rule  that  was  existing  at  that  time,  if  I  understand  it  correctl}^,  no 
stream  w^as  navigable  except  where  the  tide  ebbed  and  flowed. 
Therefore,  the  Niagara  Kiver  would  not  be  navigable.  Many  of  our 
other  streams  would  not  be  navigable  under  that  rule.  The  St.  Law- 
rence River  at  this  point  would  not  be  navigable.  I  might  multiply 
those  illustrations. 

Therefore,  if  you  apply  that  definition,  the  counsel  who  advised 
Mr.  Ogden  with  reference  to  that  matter  was  undoubtedl}^  right,  that 
when  they  granted  that  to  the  riparian  owners  they  oAvned  severally 
on  either  side  to  the  the  bed  of  the  steam.  But  I  want  to  say  in  this 
connection — and  it  may  be  going  too  far,  although  I  do  not  intend 
to — that  in  my  opinion  as  a  lawyer  who  has  given  some  consideration 
to  the  question  of  this  and  similar  points,  that  when  in  1808  and  in 
1826  those  acts  of  the  legislature  were  passed,  that  that  act  if  passed 
upon  hj  the  courts  of  the  State  of  New  York  at  that  time  would  have 
given  to  Ogden  the  title  to  that  stream  without  any  question  at  all. 
What  effect  the  changes  of  principles  of  law  may  have  upon  a  man's 
title  once  fixed  I  do  not  know.  I  suppose  it  ought  to  be  the  reason- 
able principle  that  if  a  man  once  acquired  a  right  which  was  a  full 
right  at  the  time  he  acquired  it,  no  subsequent  legislation  or  even 
interpretation  of  the  statute  should  deprive  him  of  that  right. 

But  I  pass  along  a  little  on  that  point,  and  I  will  come  to  this :  I 
said  that  under  the  common  law  of  England,  if  that  law  were  pre- 
vailing to-day,  there  would  not  be  any  argument  here.   The  title  to 
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-  bed  of  that  stream  would  rest  in  the  applicant  in  this  case.  But, 
I  haps  unfortunately  for  us,  although  possibly  fortunate  for  a  great 
my  other  people,  the  common  law  of  England  on  this  subject  is  not 
^^licable  to  the  waters  of  the  State  of  New  York  to-day. 
Mr.  PowEix.  Well,  your  courts  have  held  that  it  is. 
ATr.  Van  Kennen.  I  beir  vour  pardon.  I  am  coming  to  that,  I 
nk. 

Mr.  Powell.  Down  as  late  as  83d  Xew  York  they  held  so. 
^ir.  Vax  Kexxex.  I  do  not  think  we  will  differ  when  I  get 
:  oTigh.   I  want  to  say  this,  that  there  came  a  change  in  the  law  and 
'  English  rule,  as  I  understand  it,  was  extended  in  our  country 
that  navigable  streams  were  no  longer  defined  by  the  definition 
the  ebb  and  liow  of  the  tide,  but  were  defined  upon  some  other 
is.    Therefore,  the  definition  was  extended  so  that  the  Niagara 
\  er  became  a  navigable  stream  in  the  eyes  of  the  law  of  the  State 
Xew  York.    The  St.  Lawrence  from  one  end  of  it  to  the  other 
ame  a  navigable  stream.    The  Hudson  was  a  navigable  stream, 
hough  for  a  different  reason,  namely,  that  the  English  rule  did 
I  apply.   The  Mohawk  was  called  a  navigable  stream  for  a  differ- 
'  reason,  namely,  that  the  State  reserved  its  rights  in  that.  I  under- 
iid  the  rule  of  law  to  be  to-day  in  the  State  of  New  York  that  the 
ie  Canal,  a  ditch  dug  through  the  State  of  New  York,  wholly  arti- 
al.  has  become  navigable  vraters,  so  far  as  interpretations  are  con- 
i  ned.   Now,  you  can  see  the  change  that  took  place. 
Mr.  King.  The  only  trouble  was  the  lack  of  boats,  I  suppose. 
]\lr.  Vax  Kexnex.  I  can  not  give  the  reason  alwa3^s  for  tlie  rule, 
but  the  rule  is  there  nevertheless  and  it  lias  been  decided  by  the 
courts  of  our  State  as  well  as  the  courts  of  the  United  States  that  the 
Erie  Canal  is  a  navigable  stream. 

Powell.  That  is  b}^  act  of  legislature,  is  it  not? 
Mr.  Vax  Kexxex.  No.   The  rule  is  governed  more  by  capacity — 
by  purpose.  As  one  authority  has  stated,  in  England  all  the  inland 
rivers  were  short. 

Mr.  MiGXAULT.  If  it  is  a  stream  at  all,  it  is  a  navigable  stream  ? 
Mr.  Vax  Kexxex.  I  do  not  want  to  go  that  far,  but  I  will  say 
this,  that  our  now  pretty  well  accepted  definition  of  the  word  "  navi- 
gability "  is  a  stream  which  will  carry  to  market  any  of  the  useful 
products  of  our  country. 
Mr.  MiGXAULT.  Even  logs? 

Mr.  Vax  Kexxex.  Yes;  I  want  to  go  that  far,  but  I  would  hate 
to  predicate  that  fact  so  strong  as  to  say  that  that  was  my  opinion 
as  a  lawyer.  I  do  not  say  that  it  is  changing.  But  the  point  that 
I  want  to  make  is  this,  that  in  1808  and  in  1826  those  changes  had 
not  taken  place;  they  became  subsequent  changes  by  the  various  deci- 
sions of  the  courts  gradually  extending  that  rule  little  by  little  until 
they  liave  almost  got  to  the  point  whei'e,  as  Commissioner  Mignault 
suggests,  when  you  can  carry  a  log  it  is  navigable.  And  in  order  to 
avoid  a  very  great  inconsistency  in  our  law  they  are  trying  to  make 
a  distinction  between  navigability  in  fact  and  navigability  in  law. 
The  point  that  I  want  to  put  clearly  before  the  commission  is  this, 
that  undoubtedly  when  the  act  of  1808  was  passed  the  interpretation 
placed  upon  the  na\  igability  of  streams  would  have  given  to  these 
applicants  the  title  to  the  bed  of  that  stream  above  the  dam.  Now, 
I  think  I  ha\'e  gone  as  far  as  necessary  on  that  point. 
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Mr.  James  White.  Was  not  the  Erie  Canal  opened  in  1826  ? 

Mr.  Van  Kennen.  Yes ;  I  think  it  was  approximately  at  that  time. 

Mr.  James  Wpiite.  And  at  the  same  time  there  was  a  lot  of  canal 
legislation  and  canal  building.  Would  it  not  be  a  fair  inference  to 
say  that  at  that  time  navigability  meant  that  the  stream  was  navi- 
gable by  canal  boats? 

Mr.  Van  Kennen.  No  ;  the  decision  came  along  after  that.  It  was 
a  United  States  court  decision;  it  grew  out  of  the  fact  that  some 
fellow  ran  into  another  and  it  was  a  question  of  jurisdiction  between 
the  State  and  the  Federal  Government. 

Mr.  Powell.  Not  to  interrupt  you — this  is  in  your  favor ;  it  is  not 
against  you — speaking  of  this  doctrine,  about  the  presumption  of  it 
extending  to  the  center  of  the  stream  in  these  large  rivers,  the  New 
York  court  says,  "  Subsequently  this  doctrine  was  entirely  repudi- 
ated in  New  York,"  the  authority  being  given  as  92  New  York,  463 ; 
or  45  American  Keporter. 

Mr.  Van  Kennen.  It  agrees  with  mj  general  point  of  view^,  does 
it  not  ? 

Mr.  Powell,.  Yes. 

Mr.  Van  Kennen.  I  want  to  say  to  the  members  of  this  commission 
that  I  am  endeavoring  to  state  as  clearly  as  I  can  the  actual  law  of 
the  State  of  New  York  and  the  history  of  that  law  as  far  as  I  know 
it.  I  am  not  trying  to  color  it  in  any  way  in  our  favor,  but  I  believe, 
and  I  tell  you,  that  that  is  my  understanding  of  it. 

Mr.  Powell.  Let  us  boil  it  down.   Your  argument  is.  this,  that  at 
the  time  Ogden  got  this  grant  the  law  of  l^ew  York  v^^as  that  it  , 
carried  to  the  center  of  the  stream  ? 

Mr.  Van  Kennen.  Yes,  sir. 

Mr.  Powell.  That  any  subsequent  change  made  by  the  legislature 
could  not  alter  that  law  ? 

Mr.  Van  Kennen.  That  is  my  point. 

Mr.  Powell.  Are  you  prepared  to  go  further  and  say  that  the  Leg- 
islature of  the  State  of  New  York,  if  New  York  had  divested  itself 
of  their  property  in  the  bed  of  that  stream,  is  powerless  under  your 
decision  to  take  it  away  except  by  condemnation? 

Mr.  Van  Kennen.  That  is  what  I  am  coming  to. 

Mr.  Powell.  Then,  we  are  a  unit  on  that. 

Mr.  Van  Kennen.  Now,  assuming  that  I  am  approximately  cor- 
rect and  that  by  the  grant  of  the  riparian  lands  and  by  the  rights  as 
a  riparian  owner  they  became  entitled  to  the  bed  of  this  stream  and 
supplemented  that  by  the  grants  that  in  the  State  of  New  York  are 
the  only  powers  that  give  water-power  rights,  namely,  canalization 
of  streams^ — I  know  of  no  other  way  in  our  State  by  which  they  get 
water-power  rights,  except  by  canalization,  which  comes  through 
the  theory  that  the  State  of  New  York  has  some  control  over  the 
navigability  of  these  streams,  and  in  order  to  protect  the  naviga- 
bility against  the  riparian  owner  who  owns  the  bed  of  a  stream  and 
puts  across  a  dam  there  they  reserve  the  right  to  require  the  locks 
for  the  protection  of  navigation — that  is  a  fundamental  principle 
upon  which  are  based  all  legislation  and  all  decisions  of  the  State 
of  New  York  pertaining  to  the  water-power  rights  of  a  man  who 
projects  a  dam  across  a  stream.  In  other  words,  there  is  absolutely 
no  general  dam  act  in  our  State,  so  far  as  I  know.    I  should  be  very  " 
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_liul  to  tind  one.  but  I  never  in  my  research  have  been  able  to  find 
a  so-called  general  dam  a.t  in  the  State  of  New  York. 

Mr.  ^liGNAULT.  I  have  a  reference  here  to  an  opinion  by  Mr. 
Justice  Collins  in  202  New  York,  page  IS.  and  to  Mr.  eTustice  Grey's 
opinion  in  200  New  York,  page  414.  Unfortunately,  I  have  not  the 
reference  to  the  name  of  the  case. 

Mr.  Van  Kenxex.  That  is  the  Long  Sault  development  case. 

^Ir.  MiGXAVLT.  It  was  as  to  whether  the  riparian  title  in  the  State 
of  New  York  goes  to  the  thread  of  the  stream  in  a  boundary  river. 

Mr.  Vax  Ken:nen.  I  shall  very  gladly  explain  what  I  understand 

at  to  be.  That  is  the  famous  Long  Sault  case,  as  I  understand  it. 
..•'t  me  tell  you  the  point  of  that  case. 

^Ir.  MiGXAULT.  I  know  what  the  point  was. 

Mr.  Powell.  That  case  does  not  apply  here,  because,  so  far  as  this 
annel  is  concerned,  it  is  not  international. 
^Ir.  Vax  Kexxex.  I  want  to  go  further  than  that. 
Mr.  Powell.  That  distinguishes  the  two  cases.  The  United  States 
are  drawing  distinctions  in  some  cases  between  international  streams 
nd  national  streams.  This  is  intranational,  because  it  is  between  an 
and  and  the  American  shore. 

Mr.  MiGXAULT.  That  is  a  very  debatable  question.  Here  is  an 
island  in  a  river  which  is  an  international  boundary  river  and  the 
international  boundary  goes  north  of  the  island.  Is  the  water  south 
of  the  island  not  in  an  international  river? 

Mr.  Powell.  Xo  ;  it  is  not. 

Mr.  Vax  Kexxex.  I  am  very  willing  to  accept  Commissioner 
Powell's  interpretation,  but  I  want  to  sa}^  to  you  in  connection  with 
the  Long  Sault  case  that  this  is  the  fact :  The  question  up  before  the 
court  at  that  time  was  not  this  question  as  to  who  owned  the  bed  of 
the  stream,  and  that  court  did  not  decide  that.  It  was  obiter  so  far 
as  the  decision  was  concerned. 

Mr.  MiGXAULT.  There  is  a  good  deal  in  what  you  say,  but  still  it 
may  be  entitled  to  some  weight. 

Mr.  Vax  Kexxex.  I  believe  that  under  the  law  as  it  stands  to-day 
in  the  State  of  Xew  York  it  must  be  admitted  that  the  bed  of  the 
stream  in  this  international  water  is  in  the  State.    I  do  no  want  to 
beg  that  question  at  all.    But  I  say  that  case  did  not  decide  it,  al- 
though it  referred  to  it  and  established  it  as  a  principle.   But  there 
are  one  or  two  other  cases  that  have  decided  the  ])articular  question. 
It  arose  not  in  the  St.  Lawrence  River,  but  in  the  Niagara  River,  and 
it  related  to  tlie  right  to  excavate  from  the  bottom  of  the  river  the 
sand  for  manufacturing  purposes.  The  question  arose  pretty  sharply, 
and  was,  I  say,  perhaps  unfortunate  for  us,  but  at  any  rate  this  is 
true,  that  the  Long  Sault  case,  even  if  you  take  it  as  a  precedent  here, 
does  not  apply  to  our  case;  not  only  for  the  reason  that  has  been 
Mjrgested  b}^  Commissioner  Powell,  but  for  the  further  reason  that 
r  ere  is  every  evidence  that  at  the  time  when  these  questions  came  up 
was  regarded  as  a  nonnavigable  stretch  of  the  stream,  and  this  is 
J  predicated  upon  navigability.    Consequently,  nobody  ever  sug- 
~ted  that  the  South  Sault  was  not  navigable.    But  here  is  a  sure 
ifgestion  that  that  little  reef  crossing  there  was  not  navigable.  So 
it  the  rule  might  be  entirely  different.   Although  they  might  find, 
il  they  were  passing  uj)on  it  directly,  that  the  bed  of  the  stream  to 
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the  Long  Sault  belonged  to  the  State,  they  would  not  necessarily 
find,  when  applied  to  our  case,  that  it  belonged  to  the  State  when  it 
passes  over  that  reef. 

If  I  am  correct  in  regard  to  this  matter,  then  I  claim  that  we  are 
entitled  to  the  natural  flow  of  that  stream  as  a  matter  of  right.  And 
I  want  to  say  that  it  is  a  vested  right,  and  I  want  to  say  that  we  can 
not  be  deprived  of  it  in  any  way.  We  may  be  regulated  out  of  it- 
it  is  barely  possible  that  we  can  never  enjoy  the  full  benefits  of  it — 
by  some  process  of  elimination  or  regulation;  but  we  certainly  can 
not  be  deprived  of  that  right  unless  we  are  compensated  for  it.  That 
is  a  right  and  under  our  Constitution  it  is  a  sacred  right,  and  nobody 
can  take  it  away  from  us.  I  am  talking  now  about  the  natural  right 
that  we  have,  bfeing  to  the  natural  flow  of  that  stream. 

Mr.  MiGNAuLT.  Are  you  claiming  that  you  have  any  right  to  own- 
ership in  the  flowing  water,  or  merely  a  right  to  use  it  as  it  passes 
over  your  property,  assuming  that  you  own  the  bed  of  the  stream? 

Mr.  Van  Kennen.  That  is  all  I  claim.  In  our  country  we  do  not 
speak  of  owning  water. 

Mr.  MiGNAULT.  Would  not  the  consequence  be  if  the  flow  of  the 
stream  diminishes  you  must  take  the  water  as  it  comes  to  you,  and 
you  have  no  vested  right  because  the  water  in  previous  years  flowed 
in  greater  abundance  over  your  land  than  it  does  to-day  ? 

Mr.  Van  Kennen.  In  one  respect  you  may  be  right,  if  this  were 
all  natural,  but  I  assert  as  a  positive  fact  that  no  man,  nor  no  coun- 
try, by  any  authority  could  divert  the  water  from  beyond  our  intake 
without  paying  us. 

Mr.  Tawney.  Mr.  Van  Kennen,  do  you  mean  that  your  right  is 
superior  or  is  subject  to  the  right  of  navigation? 

Mr.  Van  Kennen.  I  do  not  claim  that  it  is  superior  to  navigation. 

Mr.  Tawney.  It  is  subject  to  the  right  of  navigation? 

Mr.  Van  Kennen.  It  is  subject  to  it. 

Mr.  Tawney.  You  were  speaking  about  the  absoluteness  of  your 
right  to  the  natural  flow. 

Mr.  Van  Kennen.  I  think  3^ou  are  absolutely  right  from  our  point 
of  view.  I  was  not  arguing  from  quite  that  point  of  view.  Naviga- 
tion is  superior  to  any  other.  But,  however,  I  want  to  say  from  my 
standpoint  we  are  entitled  to  the  natural  flow  of  that  stream.  The 
question  comes  up  as  to  what  that  is.  We  might  all  differ  in  regard 
to  that  matter,  I  can  very  readily  see  that  we  have  differed.  With- 
out very  much  investigation  some  of  them  have  said  it  is  much  less 
than  we  claim  for  it.  Without  any  very  definite  knowledge  of  where 
they  got  their  information,  they  have  here  stated  that  the  natural 
flow  of  the  Little  River,  by  authority  of  our  War  Department  and  its 
officers,  who  have  evidently  made  an  investigation  and  have  reported 
in  regard  to  the  matter,  is  26,000  cubic  feet.  Now,  I  want  to  make 
this  statement  with  respect  to  that  matter:  That  if  that  was  taken 
upon  what  I  would  call  the  mean  flow  of  the  stream  it  does  not  differ 
materially  from  ours,  because  I  want  to  say  that  as  a  thumb  rule  for 
the  application  of  this  you  can  say  that  our  report  and  investigation, 
made  as  carefully  as  we  know  how  to  make  them,  showed  that  the 
natural  flow  of  that  stream  is  approximately  one-tenth  of  the  full 
flow  of  the  St.  Lawrence  River.  I  do  not  claim  that  this  is  accurate 
absolutely,  but  it  is  accurate  enough  for  the  purposes  of  our  investi- 
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_  rion  and  reasoning.  So,  when  tliev  say  that  the  mam  stream  dis- 
:ir<res  195.000  cubic  feet  per  second,  you  can  figure  approximate!}^ 
e-tenth  of  that  goes  down  the  Little  Eiver. 

When  they  speak  of  220,000  c.  f.  s.,  which  they  claim  is  the  critical 
■  int  so  far  as  navigation  is  concerned,  our  idea  is  approximately 
...00()  c.  f.  s.  going  down  the  Little  Eiver.    I  am  not  going  to  read 
this,  but  I  sav  that  we  have  introduced  in  evidence  plate  No.  2, 
^^  hich  from  our  figures  shows  about  that.   They  are  very  easy  to  un- 
derstand: they  are  within  limits  that  will  be  safe  for  us  to  reason 
upon  in  all  of  these  matters. 

The  State  of  Xew  York  has  said,  it  seems  to  me,  that  we  ought  to 
ow  more  about  it.    One  witness.  I  have  forgotten  whether  it  was 
r.  Stewart  or  someone  else,  said  in  substance  that  the  variation 
irht  be  1.500  c.  f.  s.  or  2.000  c.  f.  s.  and  another  Avitness  said  ap- 
•ximately  10  per  cent.    I  am  speaking  now  of  the  variations  of 
'  natural  flow  of  the  Little  Eiver  from  the  point  of  view  of  the 
I  ious  people  who  have  otl'ered  testimony  here,  and  I  will  assume  in 
argument  that  probably  a  variation  of  say  10  per  cent  might  exist, 
want  to  emphasize  this  a  little,  because  it  might  have  a  bearing 
on  the  determination  of  this  connnission,  and  I  think  it  should 
\  e  a  £rreat  bearing,  according  to  my  way  of  thinking,  and  in  view^ 
the  fact  that  the  State  of  New  York,  undoubtedly  feeling  that  it 
entitled  to  some  knowledge  in  regard  to  the  matter,  wants  to  make 
investigation. 

Now,  we  can  all  see  that  if  I  am  correct  in  my  view  and  if  we  are 

ritled  to  the  natural  floAv  of  the  stream,  we  ought  to  know  how 
ch  that  is,  and,  of  course,  that  introduces  a  personal  factor  always, 
1  somebody  has  got  to  say  how  deep  w-as  that  water  at  a  par- 
dar  stage:  and  if  you  go  down  below  the  surface  of  the  natural 
eam.  or  did  yon  go  down  to  it,  or  did  you  include  this  as  unnat- 
d  and  tliat  as  unnatiu'al.  Of  course,  I  can  conceive  that  these  ele- 
nts  might  come  in,  but  at  the  same  time  I  think  we  have  yet  to 
i  r  where  there  has  been  a  single  suggestion  that  amounts  to  more 
n  approximately  a  variation  of  10  per  cent,  Avhich  might  be  the 

i  iation  within  the  limits  of  human  error,  because  it  is  a  little  diffi- 

;t  to  define  it.  Let  us  take  that  for  the  sake  of  argument  and  to 
plifv  my  argument  a  little  more.    The  Eiver  St.  Lawrence  is  a 

1  river ;  it  is  a  powerful  river ;  it  is  icebound  for  a  large  portion  of 
year.  I  have  personallv  known  of  its  carrying  bowlders  as  big 
that  desk  there  for  miles  in  its  ice.    They  say,  maybe  it  does  not 

'  into  the  Little  Eiver,  but  favorable  wdnds  might  probably  have 
r  it  in  there.  Besides  that,  at  the  entrance  the  current  is  swifter 
1  consequently  the  ice  is  shallower;  as  you  go  farther  down  in 
stream  you  find  the  ice  thicker  in  winter,  and  the  first  ice  would 
V  out  and  tlie  other  ice  would  follow  down.  Evidence  has  been 
red  that  that  has  been  done.  In  the  olden  times,  when  we  were 
ng  these  plants  very  much  more  than  now,  there  was  undoubtedly 

jiost  the  full  current  going  down  through  there.  Well,  in  a  hun- 
d  years  a  great  nnmy  things  may  take  place,  and  therefore  Avhen 
1  come  down  to  the  point  of  some  fellow  saying  that  that  pai*- 
ilar  rock  that  stands  there  in  that  channel  was  there  by  nature 

lore  the  Indians  trod  the  shores,  or  was  put  in  tliere  since  180S.  I 
'I'j  not  know  how  in  the  world  you  are  going  to  tell.    But  I  think  it 
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is  safe  to  say  they  did  not  grow  there  like  potatoes ;  someway  they  got 
there.    That  is  the  point  I  am  trying  to  make  upon  that. 

Now,  if  I  am  correct  upon  that,  I  say  that  we  not  only  have  the 
right  to  the  natural  flow  of  the  stream,  but  we  have  the  right  to  keep 
the  stream  swept.  I  have  not  yet  heard  it  disputed  from  any  source 
that  if  I  have  the  right  to  the  natural  flow  of  the  stream  above  to  the 
mill  dam  I  certainly  have  the  right  to  remove  a  sunken  log  without 
asking  anybody's  permission.  If  that  were  not  so  there  would  not  be 
a  water-power  proposition,  so  far  as  lumbering  operations  are  con- 
cerned, worth  a  continental  to-day,  because  in  the  modern  methods 
of  operating  these  projects  you  and  I  know  perfectly  well  that  they 
are  now  handling  logs  in  the  shape  of  pulp  wood,  and  so  forth,  of 
such  small  diniensions  that  the  specific  gravity  is  practically  nil, 
and  that  thousands  and  thousands  of  these  logs  are  precipitated  to 
the  bottom  of  their  ponds,  and  if  we  can  not  take  them  out  as  a  right 
that  we  have  incidental  to  our  water-power  right,  then  I  can  assure 
you  that  the  water-power  game  in  this  country  is  up,  so  far  as  that 
is  concerned. 

Now,  then,  in  addition  to  that,  we  have  embankments  and  im- 
pediments here  that  have  been  put  into  this  stream.  There  is  one 
long  bridge  across  the  entire  stretch  with  two  openings,  as  I  remem- 
ber, for  the  discharge  of  water,  that  has  been  put  in  there  within 
recent  years.  These  are  artificial  obstructions.  We  have  the  right 
under  the  evidence  that  has  been  introduced,  and  under  the  deeds 
which  have  been  given  in  evidence,  to  remove  that  at  any  time  we  see 
fit  by  replacing  and  giving  the  owners  the  right  to  go  over  by  some 
other  way. 

Mr.  MiGNAULT.  Will  you  mention,  for  my  information,  the  deed 
which  gives  you  the  right  to  remove  the  bridge. 

Mr.  Van  Kennen.  I  can  not  put  my  finger  on  it  at  the  moment. 
Mr.  MiGNAULT.  You  have  it  in  the  record? 

Mr.  Van  Kennen.  Yes ;  and  if  I  have  not  put  in  that  specific  deed, 
because  it  has  not  been  necessary  to  put  in  all  the  deeds,  I  will  see 
that  you  get  the  deed  upon  that  point.  Now,  I  say  that  we  ought  to 
have  the  right,  and  we  claim  we  have  the  legal  right,  to  sweep  that 
stream. 

Mr.  MiGNAULT.  I  would  not  think  of  disputing  the  right  of  a  mill 
owner  to  remove  obstructions  that  have  fallen  into  his  mill  pond.  I 
think  that  is  an  incident  of  his  right.  The  whole  question  here  is, 
What  was  the  condition  of  that  river  at  the  time  when  your  grants 
were  made  ? 

Mr.  Van  Kennen.  Undoubtedly;  and  I  will  admit  that  there 
would  be  possibly  some  difficulty  now  in  determining  that.  I  am 
forced  to  admit  that  from  the  very  nature  of  the  thing.  I  do  not 
want  any  more  than  we  are  entitled  to,  either,  so  far  as  that  is  con- 
cerned, and  I  am  not  claiming  any  more  than  we  are  entitled  to.  We 
think  we  have  done  it  the  best  we  can,  and  we  have  given  a  tabulated 
statement  of  Avhat  it  is,  and  it  gives  us  approximately  one-tenth  of 
the  flow  of  the  stream  as  a  matter  of  right. 

Now,  gentlemen,  we  come  to  another  point.  Assuming  that  we  are 
correct  so  far  in  our  argument  and  that  we  have  the  right  to  remove 
the  natural  obstruction  in  this  water,  we  have  gone  further  than  that; 
we  have  asked  more  than  that.  We  have  asked  the  right  to  excavate 
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the  bottom  of  that  stream  for  the  purpose  of  aHowino-  us  to  use  the 
natural  flow  of  that  stream  at  the  higrhest  degree  of  efficiency.  An- 
other way  of  expressing-  that  would  be  to  say  that  we  are  asking  to  be 
permitted  to  do  a  thin<»:  which  in  its  nature  is  the  highest  type  of  con- 
servation. In  other  Avords,  we  are  not  asking  for  one  bit  more,  in  this 
line  of  my  argument,  than  Ave  are  entitled  to.  But  Ave  ask  the  right 
to  use  what  we  are  entitled  to,  so  that  the  Avater  Avill  ai^proach  our 
dam.  at  a  speed,  so  to  speak,  at  a  rate,  so  to  speak,  as  AA'ill  maintain 
our  head.  And  in  order  to  do  that  we  must  make  some  excavation. 

I  do  not  Avant  any  confusion  about  that  point  of  vieAv.  It  is  per- 
haps a  technical  engineering  proposition,  but  it  is  certainlj^  one  that 
I  belieA'e,  if  it  is  called  a  privilege,  then  I  think  it  is  a  privilege 
vhich  ought  to  be  accorded  to  us,  in  order  to  develop  these  resources 
which  we  have  to  the  highest  degree  of  efficiency. 

Mr.  Spratt.  We  do  not  ask  for  any  more  Avater. 

Mr.  McLean,  I  do  not  quite  understand  the  point.  Is  it  this :  That 
in  addition  to  Avhat  the  natural  state  of  the  stream  was,  you  ask  the 
right  to  excavate  through  material  from  the  bed  of  that  stream? 

Mr.  Van  Kennen.  Yes.  sir.  I  think  that  is  correct,  and  I  do  so 
for  this  purpose,  you  understand,  of  permitting  us  to  use  what  we 
are  entitled  to:  that  is  the  natural  flow  and  no  more. 

Mr.  McLean.  I  get  it. 

Mr,  Van  Kennen.  At  the  highest  degree  of  effciency. 
Mr.  McLean.  Yes,  I  understand. 

Mr.  Van  Kennen.  Xoav.  gentlemen,  I  Avill  not  spend  any  time 
elaborating  on  this.  I  Avill  merely  illustrate  this  Avith  one  thing 
with  which  you  are  perfectly  familiar,  and  that  is  the  Niagara  situa- 
tion. That  development  on  the  American  side  is  probably  the  most 
wasteful  develo])ment  of  Avater  power  that  has  ever  been  knoAvn,  ac- 
cording to  the  vieAvs  of  many  engineers.  It  develops  at  a  head  of  ap- 
proximately one-third,  and  I  do  not  knoAv  but  Avhat  I  may  be  in^ 
eiTor  in  putting  it  as  high  as  that.  But  the  point  I  Avant  to  make  is 
that  the  development  upon  the  American  side  of  Niagara  Falls  is 
wasteful  development  for  the  reason  that  they  do  not  use  the  head 
that  they  could  get.  and  consequent^  the  power  that  is  produced  is 
very  greatly  limited.  The  Canadian  Government  is  much  wiser  in 
its  'method*  of  development,  if  I  understand  it  aright.  It  is  now 
projecting  a  development  Avhich  Avill  enable  the  discharge  of  the 
waters  to  Avhich  they  are  entitled  over  an  escapement  at  Chippewa 
where  the  heiglit  will  be.  how  much  more,  Mr.  White? 

3kfr.  Arthi  k  White.  305  feet. 

^Ir,  Van  Kennen.  As  against  160  feet  on  the  American  side.  Am 
I  approximately  correct? 

^Ir.  Arthur  White.  That  is  substantially  correct. 

Mr.  Van  Kennen.  So  that  you  can  see  that  if  they  were  deA^eloped 
on  the  ^Vjnerican  side  to  the  same  degree  of  efficiency  as  on  the  Cana- 
dian side,  they  Avould  produce  tAvice  as  much  poAver.  approximately, 
as  they  are  producing  to-day.  And  the  dav  Avill  come,  and  it  is  not 
far  distant.  Avhen  the  poAA^ers  at  Niagara  Falls  on  the  American  side 
will  be  scrapped  and  Avhen  they  Avill  develop  it  on  a  much  higher 
degree  of  efficiency,  according  to  my  views. 

Now.  wliat  I  say  here  is  this:  I  want  the  right — and  if  it  is  a  privi- 
lege, I  will  say  so:  to  that  extent  I  ajii  willing  to  ask  for  that  privi- 


278      OBSTRUCTION  OF  ST.  LAWEENCE  RIVER  AT  WADDINGTON,  N.  Y. 

lege.  I  want  that  we  be  permitted  to  so  deal  with  the  bottom  of 
that  stream  that  we  can  use  the  w^ater-power  rights  to  which  we  are 
entitled,  to  the  highest  degree  of  efficiency,  and  that  is  all. 

Now,  I  come  olong  to  the  next  proposition,  and  that  is  this :  What 
is  the  present  condition  there?  I  do  not  want  to  find  fault  with 
anybody,  but  I  want  to  say  of  Mr.  Stewart,  as  the  boys  say  when 
they  get  into  a  ball  game,  and  when  the  umpire  is  giving  them  the 
worst  of  it  in  the  pinches.  He  has  taken,  for  instance,  the  condition 
in  his  figures  at  what  he  understands  that  to  be  at  that  time  with 
respect  to  the  diversion  of  the  water  in  the  Little  River,  namely, 
2,000  c.  f.  s.,  as  he  says.  He  bases  all  his  figures  on  2,000  c.  f.  s.  di- 
version in  the  Little  Eiver.  I  want  him  to  correct  me  in  that  if  I 
am  not  right.  Why  he  took  2,000  c.  f.  s  and  not  3,000  c.  f.  s.  or 
5,000  c.  f.  s.,  only  appears  when  he  states  that  he  understood  that 
that  was  about  what  was  being  diverted  there  at  that  time.  He 
may  be  approximately  right,  but  let  us  see  what  the  situation  is.  I 
have  tried  to  show  that  we  are  entitled  on  the  Little  Eiver  to  the  nat- 
ural flow,  which  is  10  per  cent  of  the  whole  river.  For  many,  many 
years,  since  1808,  we  diverted  probably  approximately  the  full  nat- 
ural flow.  One  mill  after  the  other  was  destroyed  or  burned 
down  

Mr.  Taavney.  What  do  you  mean  by  saying  you  diverted  the  nat- 
ural flow? 

Mr.  Van  Kennen.  I  say  that  we  took  the  natural  flow  down 
through  the  river. 

Mr.  Tawnet.  You  mean  you  utilized  the  natural  flow. 

Mr.  Van  Kennen.  That  would  be  a  better  expression.  We  util- 
ized what  we  were  entitled  to.  I  meant  diversion  from  the  main 
stream  and  put  it  down  there. 

Mr.  Tawney.  That  is  the  natural  diversion. 

Mr.  Van  Kennen.  Yes;  I  do  not  mean  physical  diversion;  your 
criticism  is  absolutely  correct. 

Mr.  Tawney.  I  do  not  want  to  get  matters  confused. 

Mr.  Van  Kennen.  I  say  that  for  many,  many  years,  and  up  to 
what  date  and  as  to  w^hat  quantities  the  evidence  shows,  that  for  many, 
many  years  there  was  utilized  on  the  Little  River  approximately,  I 
should  say,  the  natural  flow  of  that  stream.  At  any  rate,  there 
were  mills  from  one  end  of  that  stream  to  the  other  across  the  entire 
section.  There  was  a  power  canal  constructed  which  went  down- 
stream for  a  long  distance,  and  on  it  there  were  mills  and  factories 
innumerable.  Let  us  picture  the  situation  when  that  was  there  and 
when  the  water  was  being  used  out  of  the  Little  River  to  run  all  these 
wheels.  Well,  Mr.  Stewart  says,  "  Now,  Mr.  Van  Kennen.  that  is  all 
right;  it  is  possibly  true,  but  you  allowed  that  mill  to  burn  down 
and  that  wheel  to  be  shut  off,  and  you  did  not  rebuild  it.  You 
allowed  the  gristmill  at  the  south  end  to  be  closed  because  they 
could  mill  grain  out  in  Minnesota  cheaper  than  they  can  do  in 
your  country;  you  allowed  that  shingle  mill  to  go  into  disuse  be- 
cause the  forests  of  northern  New  York  have  been  denuded  of  their 
timber ;  you  allowed  that  lumber  mill  over  on  the  other  corner  to  be 
taken  out,  because  similar  conditions  existed  with  respect  to  that. 
The  immense  paper  mill  which  ran  there  up  until  very  recent  years 
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you  allowed  to  go  into  disuse,  for  the  reason  that  instead  of  making 
paper  out  of  rags  as  they  did  they  now  make  it  out  of  pulp  wood 
at  a  cheaper  rate,  and  consequently  it  went  out  of  business."  Anti 
he  says.  '*  Because  you  have  destroyed  these  and  therefore  increased  the 
'  n\d  at  Lock  24.  you  should  not  be  allowed  to  reclaim  what  you 

ive  been  entitled  to  since  ISOS,  and  this  commission  should  say  that 
iliey  must  maintain  the  status  quo  of  that  situation." 

Xow,  I  think  that  is  a  fair  presentation  of  the  argument  made  by 
Mr.  Stewart.  If  I  have  overdrawn  I  apologize  because  I  have  no 
intention  of  doing  so.  At  least,  that  is  as  I  understand  the  conten- 
tions put  up  from  the  Canadian  <ide.  I  say  that  that  is  giving  us 
the  worst  of  it  in  the  pinches.  I  believe  that  we  ought  at  least  to  be 
entitled  to  what  nature  has  giveii  us  and  I  say  we  are  entitled  to  it 
without  question. 

Let  us  see  what  has  happened.  The  critical  points  of  navigation — 
and  I  am  perfectly  willing  to  say  that  navigation  interests  should 
be  protected,  and  that  the  Federal  jurisdiction  is  paramount  in  that 
respect — I  want  to  say  so  far  as  that  is  concerned  that  the  parties 
who  agreed  to  this  treaty  and  created  this  commission  recognized 
existing  conditions.  It  did  not  propose  to  deprive  the  people  at 
Niagara  Falls  of  the  water  they  were  using  at  the  time  the  treaty 
was  made.  It  gave  to  Canada  36.000  c.  f.  s.,  it  gave  to  the  United 
States  20.000  c.  f.  s..  and  for  what?  For  business  interests  that 
had  been  established  in  these  two  countries,  with  some  slight  limita- 
tions. I  have  alwavs  thought  of  course  that  Canada  got  a  little 
the  best  of  the  bargain  Avhen  they  got  36.000  c.  f.  s.  to  our  20,000 
c.  f.  s..  but  I  have  not  any  reason  to  complain  about  that  at  all,  be- 
cause I  think  that  before  this  commission  gets  its  entire  jurisdiction 
worked  out  it  will  have  equalized  anything  of  that  kind.  There 
may  have  been  a  good  reason  that  I  clo  not  see,  but  I  never  could 
quite  understand  how  it  was  that  we  got  20,000  c.  f.  s.  and  jom  ff-^*- 
36.000  c.  f.  s. 

Mr.  Keefer.  To  equalize  the  Chicago  drainage  perhaps. 
]Srr.  Van  Kexxex.  That  was  only  6.000. 

^fr.  Kooxce.  If  the  commission  is  interested,  I  can  tell  why. 
Mr.  Vax  Kexxex.  I  was  never  able  to  find  out. 
Mr.  Powell.  That  is  not  material  here. 

Mr.  MiGXAULT.  That  is  several  hundred  miles  away  from  your 
place  and  3^ou  can  leave  it. 

Mr.  Vax  Kexxex.  I  would  be  very  glad  to  find  out  sometime. 

Mr.  Tawx-^ey.  Judge  Koonce  will  tell  you  down  at  the  hotel  if  you 
are  so  anxious  about  it. 

Mr.  Kooxce.  I  can  sa}^  now  that  it  has  no  reference  to  the  Chicago 
drainage. 

Mr.  Vax  Kex^xex.  The  point  I  want  to  discuss  is  this:  That  when 
the  engineers  came  to  us  from  one  side  and  say  that  because  our 
business  lias  been  established  there  and  because  we  have  allowed  some 
of  the  wheels  to  become  disused  we  ought  not  now  have  the  right 
to  put  them  in  use  again. 

^Ir.  Powell.  I  did  not  understand  that  argument  to  be  made. 
Who  made  that  contention? 

Mr.  Van  Kexxex.  That  is  the  logical  result  of  tlie  argument 
made  on  the  other  side. 
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Mr.  Powell.  Yoii  are  pushing  that  argument  to  an  absurdity. 

Mr.  Van  Kennen.  No,  sir ;  I  am  not.  Mr.  Stewart  said  that  if  we 
were  allowed  to  divert  30,000  c.  f.  s.  by  way  of  the  Little  River  that 
that  would  be  in  substance  asking  for  a  diversion  of  28,000  c.  f .  s.  more 
than  we  are  diverting  now,  or  that  is  going  through  there  at  the  pres- 
ent time.  Then  he  says,  based  upon  that  figure,  that  that  will  lower 
the  water  at  Lock  24  by  2  feet.  That  is  his  statement.  Now  I  say 
that  if  we  are  entitled  to  divert  the  natural  flow  and  that  was  based 
upon  the  critical  point,  222,000  c.  f.  s.,  or  as  he  puts  it,  190,000  c.  f.  s.^ 
we  then,  instead  of  diverting  28,000  c.  f.  s.  additional,  at  222,000  c.  f .  s. 
we  would  only  be  diverting  8,000  c.  f .  s.  at  the  worst,  and  at  190,000 
c.  f.  s.  we  would  only  be  diverting  11,000.  These  are  approximately 
correct.  If  we  are  entitled,  as  a  matter  of  right  to  take  out  of  there  at 
the  low  stage  of  the  stream  190,000  c.  f.  s.,  if  we  are  allowed  as  a  right 
to  take  out  approximately  10  per  cent  in  that  low  stage,  then  it  is  not 
quite  fair  for  us  to  be  confronted  with  the  proposition  that  we 
are  taking  out  28,000  c.  f.  s.,  and  therefore  lowering  it  on  the  other 
side,  as  he  says,  2  feet.  Because  if  we  had  our  mills  in  operation  and 
taking  out  what  they  required,  the  diversion  would  be  only  11,000 
or  12,000  c.  f .  s.  and  then  the  fall  on  Lock  24  instead  of  being  2  feet 
would  only  be  1  foot.  I  am  not  giving  the  actual  figures,  but  they 
are  approximate  figures. 

The  next  point  that  I  want  to  make  is  this:  What  is  our  plan? 
Our  plan  has  been  this:  We  have  asked  this  commision  for  its 
approval  of  a  plan  to  construct  a  dam  at  A  or  B.  It  has  been  sug- 
gested, and  probably  correctly  suggested,  by  Commissioner  Mignault 
that  an  alternative  proposition  probably  would  not  be  entertained  by 
the  commission,  but  there  may  be  some  way  of  getting  around  that. 
But  at  any  rate,  the  reason  for  that  is  that  at  A  we  would  have  a 
little  more  economical  development,  as  I  understand  it,  from  the 
engineers.  At  B  we  would  have  more  excavation  for  a  tailrace  to  be 
made.  I  suppose  Ave  might  ask  at  this  time  to  have  it  amended,  or 
it  is  possible  that  the  commission  might  say  at  any  point  between 
A  and  B. 

Mr.  Powell.  Is  A  above  the  point  mentioned  in  the  statute  of  New 
York  or  below  it? 

Mr.  Van  Kennen.  It  is  above;  it  is  upstream.  We  own  the  land 
at  A  by  the  grant  of  1826. 

Mr.  Tawnet.  You  are  the  riparian  owner  at  either  location,  as  I 
understand  it,  except  the  overflowing  of  certain  lots? 

Mr.  Van  Kennen.  Yes ;  which  we  have  under  our  control  and 
which  we  could  undoubtedly  acquire  to-morrow. 

Mr.  Tawney.  How  about  the  abutments  of  the  dam  ? 

Mr.  Van  Kennen.  We  own  those. 

Mr.  Tawney  The  dam  would  abut  on  your  own  property  ? 

Mr.  Van  Kennen.  Yes,  sir.  At  any  rate,  what  we  have  asked 
is  that.  Now,  why  have  we  asked  that  ?  We  have  in  contemplation 
the  development  of  power  for  electrical  purposes,  which  is  a  new 
invention  so  far  as  the  age  goes.  Until  very  recently  a  proposition 
of  that  kind  would  have  been  of  no  great  use,  and  when  I  say 
recently  I  say  within  the  period  of  our  lifetime.  You  could  not 
transmit  it  anywhere.  You  could  not  use  it  except  at  the  point  of 
production.    But  now  we  can  send  that  to  Montreal,  to  New  York, 
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or  to  any  of  the  centers  of  activity,  and  do  it  upon  an  economical 
I  and  feasibly  commercial  operation.  So  that  it  becomes  a  purpose 
:  for  the  development  of  power  which  Ave  want  to  do  at  that  place. 
We  have  asked  for  30,000  cubic  feet.  We  do  not  require  any  ad- 
ditional water  at  certain  staires  of  the  stream,  but  at  lower  stages  of 
I  the  stream  we  shall  have  additional  water  beyond  what  we  claim 
as  our  right.  Even  if  we  had  that  alone  we  w^ould  have  a  mean 
development  there  which  would  amount  to  26,000  or  27,000  horse- 
power, but,  as  the  engineer  has  well  explained,  if  we  could  have  a 
continuous  flow  of  30,000  that  would  give  us  approximately  28,000 
or  29.000  hoi*sepower  at  that  point.  He  says  he  is  perfectly  willing 
to  have  this  commission  regulate  it  so  that  if  it  is  adversely  atfected 
it  might  be  cut  down.  5lr.  Stewart  gave  190,000  cubic  feet  as 
the  flow,  and  there  is  no  record,  that  I  know  of,  of  the  flow  of  this 
stream  revised  up  to  date  which  shows  that  it  ever  got  down  to  that 
low  stage.  There  is  a  record,  however,  at  194,000  which  was  a 
monthly  mean,  but  which,  he  says,  may  have  possibly  gotten  clown 
to  190,000  in  a  single  day  in  60  years.  So  we  are  not  afraid  of  that. 
It  is  a  well  known  fact  among  engineers  and  business  men  that  a 
development  which  will  maintain  its  normal  efficiency  for  75  or  80 
per  cent  of  the  time  is  well  worth  the  development.  And  when 
we  get  up  to  one  month  from  1860  to  the  present  time  at  that  low 
stage  where  it  might  have  to  be  regulated  somewhat,  none  of  us  is 
going  to  live  to  see  the  day  when  it  Avill  have  to  be  regulated.  But 
if  you  do  want  to  regulate  it,  we  have  no  objection  whatever.  Not 
only  have  we  no  objection  to  your  regulation  of  that  matter,  which 
I  tliink  is  fully  within  the  province  of  this  commission  and  has  been 
done,  as  I  under^rtand  it.  by  this  commission  in  other  instances, 
but  we  have  no  objection  whatever  to  supervision  with  respect  to 
construction. 

}>h'.  Powell.  Have  you  any  statute  of  limitations  against  the 
State  in  respect  to  the  ownersliip  of  land  in  New  York? 

Mr.  Van  Kennex.  The  best  that  I  could  say  is  that  there  is  no 
statute  of  the  State  but  there  is  a  general  statute  with  respect  to  the 
rights  which  might  be  acquired  by  use,  if  that  is  wdiat  you  have 
in  mind. 

Mr.  Powell.  That  is,  the  State  can  not  lose  its  ownership  of  land 
by  adverse  uses? 

Mr.  Van  Kennex.  No:  there  is  no  such  law  as  that. 

Mr.  Powell.  Not  even  the  law  of  presumed  grant? 

Mr.  Van  Kennen.  The  statute,  as  I  understand  it,  of  what  we 
call  prescriptive  rights  acquired,  which  is  based  upon  a  presumption 
of  grant,  applies  against  the  State  the  same  as  it  does  against  an 
individual. 

Mr.  Powell.  Is  that  limited  to  easements,  or  does  it  extend  to  the 
lee  as  well? 

Mr.  Van  Kennen.  To  the  fee  as  well. 

Mr.  Powell.  Do  you  agree  to  that,  Mr.  McLean? 

Mr.  McLean.  Except  as  to  terms  and  some  modifications  as  to 
how  tlie  riglits  may  rise. 

Mr.  \'an  Kennen.  Now,  I  am  going  to  pass  that  and  come  to  the 
next  point.  Of  course,  our  dam  at  present  and  our  mills  have  gone 
down  until  now  there  are  only  five  or  six  u\)(m  this  whole  water 
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power  that  are  in  use.  We  are  a  public  service  corporation,  au- 
thorized by  the  State  of  New  York  to  carry  on  a  public  service 
business  and  to  acquire  property  for  that  purpose.  We  have 
done  so.  In  a  very  small  way,  comparatively,  we  are  now  operating 
on  that  dam  a  public  service  business  of  lighting  the  streets  of 
Waddington  and  its  buildings.  At  any  rate,  while  it  may  be  small, 
it  is  respectable  and  I  think  it  maintains  all  the  rights  which  we  are 
entitled  to. 

But,  passing  beyond  that,  our  dam  is  out  of  repair,  so  sadly  out 
of  repair,  that  it  must  be  renewed  or  repaired  in  some  form.  There- 
fore, we  have  come  to  this  commission  asking  the  right  to  recon- 
struct and  repair,  or  in  the  alternative,  as  I  said,  build  this  dam  at 
point  A.  The  ^moment  we  do  that  and  utilize  this  water  we  know 
that  it  must  have  some  effect  upon  the  levels.  Consequently,  that 
brought  it  directly  within  the  jurisdiction  of  this  commission.  Al- 
though we  were  in  existence  before  the  commission,  it  nevertheless 
affects  the  level  of  the  stream,  and  we  are  here.  It  is  unfortunate 
for  us,  gentlemen,  that  there  is  not  some  tribunal  to  which  we  can 
appeal  from  which  we  can  get  final  determination.  We  will  get 
final  determination  here,  to  be  sure,  but,  unfortunately,  the  Secre- 
tary of  War  comes  in,  and  I  assume  we  shall  have  to  talk  with  him ; 
then,  we  have  been  obliged  to  go  to  the  Secretary  of  State  to  get  the 
right  to  transmit  a  part  of  this  electricity,  which,  by  the  way,  the 
public  service  commission  of  the  State  of  New  York  has  granted 
us  the  right  to  do,  into  the  Dominion  of  Canada.  One-half  of  all 
the  electrical  energy  which  we  can  produce  up  to  34,000  horsepower, 
if  I  remember  the  figures  correctly,  have  been  authorized  to  be  trans- 
mitted into  Canada ;  the  other  half  the  public  service  commission  of 
the  State  of  New  York  has  required  to  be  held  for  the  use  and 
benefit  of  the  commercial  industries  of  our  own  country. 

I  say  that  in  order  to  do  that  we  had  to  go  through  the  Secretary 
of  State's  office.  When  it  comes  dow^n  to  the  Dominion  of  Canada 
we  have  not  yet  quite  reached  the  end  of  our  applications,  that  is  to 
say,  I  assume  that  the  minister  of  public  works  will  have  to  be  con- 
sulted. But  we  had  to  begin  somewhere.  We  probably  have  got  to 
go  to  the  State  of  New^  York  with  respect  to  that  dam,  at  least. 

Mr.  MiGNAULT.  Mr.  Van  Kennen,  I  stated  at  the  beginning  of  the 
hearing  that  I  w^as  afraid  that  you  had  begun  somewhat  at  the 
wrong  end.  Assuming  that  the  Dominion  of  Canada  will  not  allow 
you  to  construct  the  weir  and  the  embankment  on  Canadian  terri- 
tory, what  then  ? 

Mr.  Van  Kennen.  I  do  not  know  just  how  far  your  jurisdiction 
with  respect  to  that  goes,  and  that  was  the  point  I  was  coming  to. 

Mr.  MiGNAULT.  I  want  you  to  address  to  us  any  argument  you  can. 
I  am  not  expressing  any  opinion,  but  I  am  looking  at  it  from  the 
point  of  view  of  this  difficulty,  assuming  we  grant  you  all  you  ask, 
and  you  can  not  obtain  from  the  Dominion  of  Canada  or  from  the 
United  States  the  authority  required  under  Article  III  of  the  treaty 
to  construct  this  obstruction  or  embankment,  or  what  has  been  called 
the  submerged  weir,  of  what  use  will  be  the  approval  which  we 
have  granted?  That  is  a  point  I  would  like  you  to  consider,  and  I 
had  hoped  that  after  the  hearing  at  Atlantic  City,  where  I  called 
your  attention  to  this  point,  you  would  have  gone  to  Ottawa  and 
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'  Washington  and  attempted  to  regularize  your  position.   I  put  the 
iiole  question  before  you  because  I  want  to  hear  what  jow  have 
I'j  say. 

Mr.  Van  Kennkx.  I  will  answer  one  branch  of  it  at  a  time.  For 
-ranee,  we  went  to  the  Secretary  of  War  first.  We  had  to  go  to 
iie  place  first.  And  I  do  not  think  I  am  traveling  outside  of  any 
itidence  when  I  say  that  the  Secretary  of  War  said,  "  Now,  the 
icrnational  Joint  Commission  is  the  commission  that  has  juris- 
rion  over  the  question  of  these  levels.  You  should  go  before 
m  first,  and  if  they  approve  of  your  project,  then" — I  will  not 

•  that  they  stated  to  us  that  they  would  approve  it,  because  I  think 
1  ought  not  to  state  that  and  I  do  not  know  anything  about  that, 
but.  at  any  rate,  they  said  that  they  would  like  to  have  first  the  views 

this  commission,  that  they  had  adopted  that  as  a  course  of 
'cedure. 

\Ir.  ^MiGXATTLT.  I  do  uot  think  that  is  exactly  in  accordance  with 
'  precedents  of  the  commission. 
-Mr.  KooxcE.  Will  you  allow  me  to  explain  that? 
Mr.  MiGXAULT.  Yes:  I  would  like  to  hear  what  you  have  to  say, 
Mr.  Koonce. 

Mr.  KooxcE.  Tlie  Xew  York  Ontario  Power  Co.  made  applica- 
II  to  the  War  Department  in  the  usual  way  for  approval  of  its 
ais  for  these  works.  We  investigated  the  project  to  the  extent  of 
ermining  its  efi'ect  on  navigation,  which  is  the  main  thins^  that 
lies  under  the  jurisdiction  of  the  department,  and  we  came  to 
^  conclusion  that  it  had  no  objectional  features  so  far  as  naviga- 
!i  in  American  waters  was  concerned.  I  will  speak  about  this  from 
1916  application,  which  was  the  first  application  made  by  this 
iipany.  At  that  time  they  simply  contemplated  the  use  of  the 
ural  flow:  they  did  not  have  this  scheme  of  embankment,  etc.,  in 
nadian  territory.  That  is  where  we  came  to  the  conclusion  that 
re  were  about  25,000  or  26.000  second-feet  of  water  as  the  natural 
V  of  that  river :  that  the  rebuilding  of  this  dam  and  its  reconstruc- 
a  on  the  plans  that  they  proposed  woidd  not  affect  injuriously 
.  igation  in  our  territory:  and  if  we  had  been  in  a  position  to  do 
we  would  have  approved  tlie  plans  and  transmitted  them  to  you 
rhe  regular  way.  As  I  said  before,  our  records  showed  that  four 
five  years  preceding  the  Government  of  Canada  had  made  very 
ung  representations  against  any  further  use  or  diversion  of  water 

•  ough  tins  little  channel,  and  had  represented  to  us  that  they  were 
l  y  much  opposed  to  it.   They  would  not  entertain  the  proposition 
any  respect.    But  at  the  time  this  application  of  1916  was  made 
luid  before  us  an  order  in  council  of  the  Government  of  Canada 
wliicli  they  had  withdrawn  their  objection  to  the  extent  of  say- 

j-  that  they  were  willing  to  have  it  considered  by  the  International 
lit  OjirimissioM.   Tliat  is  on  our  records,  and  I  suppose  Mr.  Keefer 
knowledge  of  tliat.    I  tliink  it  was  passed  sometime  in  1915 
1916. 

\^\^  as  you  know  if  you  are  acquainted  with  the  history  of  the 
ited  States  for  the  past  8  or  10  years,  have  not  enacted  any  water- 
■  er  legislation.   Congress  has  not  passed  a  water-power  bill.  The 
ir  Department  lias  n<jt  approved  any  power  development  plans. 
\\  e  have  been  trying  to  get  Congress  to  pass  what  we  call  a  general 
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power  bill.  I  have  a  copy  of  the  one  which  is  now  pending.  The 
two  Houses  of  Congress  have  been  at  loggerheads  on  it.  One  has  a 
theory  that  this  water-power  is  a  national  asset  and  that  the  Govern- 
ment should  charge  a  royalty  for  its  use.  The  Senate  takes  the  view 
that  it  is  a  State  matter  and  a  matter  of  riparian  rights  and  that  the 
simple  assent  on  the  part  of  the  Federal  Government  is  all  that  is 
necessary.  Between  those  two  we  have  never  got  any  legislation. 
During  the  past  year  the  heads  of  three  of  our  important  depart- 
ments, the  War  Department,  the  Interior  Department,  and  the  Agri- 
cultural Department  have  caused  a  general  power  bill  to  be  drafted 
which  has  been  transmitted  to  Congress  through  the  President.  It 
has  passed  the^House  of  Representatives  and  is  now  pending  in  the 
Senate.  At  the  time  the  application  of  this  company  came  up  this 
legislation  was  in  contemplation  and  as  had  been  our  policy  for  the 
past  8  or  10  years,  we  declined  to  act  affirmatively  on  any  water- 
power  proposition  until  Congress  has  enacted  this  what  we  consider 
necessary  legislation.  That  is  the  reason  we  did  not  act  affirmatively 
on  these  plans.  We  simply  said  to  the  Secretary  of  War  in  returning 
the  plans  to  him  that  while  we  had  no  objection  to  them  from  the 
navigation  standpoint,  we  recognized  the  fact  that  they  affected 
Canadian  interests  and  it  was  a  matter  that  should  come  before  the 
International  Joint  Commission  and  that  we  had  no  objection  to 
their  being  referred  to  the  commission  for  consideration  in  advance 
of  final  consideration  by  us.  Now,  the  effect  of  that  would  be  just 
as  it  was  in  the  St.  Croix  River  case.  You  will  consider  this  appli- 
cation and  approve  it  or  disapprove  it  as  you  see  fit.  Then  when  this 
legislation  is  enacted  this  company  will  come  before  the  Secretary 
of  War  of  the  United  States  or  this  commission,  if  it  is  in  existence 
at  that  time,  and  secure  the  necessary  approval.  I  assume  that  they 
will  take  the  same  course  over  here  on  this  side  before  the  proper 
Ministers  of  Canada  to  secure  the  approval  of  the  Canadian  Govern- 
ment. I  do  not  myself  see  any  reason  why  the  commission  should 
not  act  on  these  plans  and  complete  its  consideration  of  this  proposi- 
tion in  advance  of  action  by  the  two  Governments.  It  may  be  that 
they  will  never  get  any  permit  from  our  Government. 
Mr.  MiGNAULT.  That  is  the  point. 

Mr.  KooNCE.  But  this  is  one  of  the  steps  in  that  direction.  It  is 
one  of  the  steps  that  has  to  be  taken  and  your  investigation  is  one  of 
the  most  valuable  ones  because  you  bring  out  the  fact  that  will  be  of 
infinite  use,  not  only  to  our  Government  but  to  the  Government 
of  Canada  in  dealing  with  this  matter;  facts  which  neither  of  our 
Governments  would  be  able  to  elicit.  In  that  way  I  think  your  ad- 
vanced consideration  of  it  is  much  to  be  preferred. 

Mr.  MiGNAULT.  So  far  as  any  action  of  your  Government  is 
concerned  any  decision  which  we  may  render  would  be  purely  ad- 
visory. 

Mr.  KooNCE.  Yes;  we  would  be  governed  b}^  your  decision  un- 
doubtedly. 

Mr.  Tawney.  I  do  not  think,  Mr.  Mignault,  that  that  is  a  cor- 
rect inference,  that  our  final  judgment  here  would  be  advisory.  I 
think  what  Mr.  Koonce  means  is  that  in  this  matter  involving  the 
rights  and  interests  in  both  countries  which  must  be  adjudicated  by 
this  commission  under  the  treaty,  the  fact  which  the  record  of  this 


OBSTRrCTIOX  OF  ST.  LAAVREXCE  mXBB.  AT  WADDIXGTON^  X.  Y.  285 


1  leeting  Tvill  disclose  to  the  two  Governments  will  enable  them  to 
I  a  better  view  of  the  whole  situation  to  determine  whether  or  not, 
lependent  of  tlio  act  of  the  commission,  the  proiK)sed  obstruction, 
'.  and  diversion  of  these  watei-s  should  be  authorized  by  the  Gov- 
MUients  themselves.  That,  I  take  it,  would  be  the  chief  value  to 
^'  Governments,  because  with  the  aid  of  this  reference  both  (tov- 
iiments  will  have  in  their  possession  the  information  concerning 
•  rights  and  interests  of  both  countries  that  they  otherwise  could 
T  have  had  if  they  had  had  ex  parte  hearing  on  the  proposition. 
Mr.  KiX)NrE.  It  is  infinitely  to  be  preferred  to  have  this  investiga- 
n  by  the  commission  in  advance,  particularly  as  there  will  prob- 
iy  be  opposition  on  both  sides  in  some  form  or  other  to  the  granting 
this  application.  It  may  be  that  neither  Government  will  ever 
int  it,  but  that  does  not  preclude  you  from  doing  what  the  treaty 
;)o-es  upon  you  in  respect  to  it. 

Mr.  Tawney.  And  what  one  of  the  Governments  has  asked  us 
do. 

Mr.  MiGNAi  LT.  Has  the  Government  of  the  United  States  asked  us 
lo  it.  or  has  it  merely  said  that  it  saw  no  objection  to  our  doing  it? 
Mr.  KooNCE.  Your  department  said  that  it  saw^  no  objection,  but 
-  transmittal  to  you  by  the  State  Department  it  seems  to  me  is  a 
luest. 

Mr.  Keeper.  It  is  a  request  for  a  hearing,  as  I  understand  it. 
Mr.  KooNCE.  Nothing  else,  of  coiu'se. 

Mr.  Powell.  As  I  understand  it,  there  are  two  separate  elements 

-  essary  to  constitute  legality.  One  is  the  approval  of  this  com- 
-sion  and  the  other  is  the  approval  of  the  United  States.  One  is 
r  subsidiary  to  the  other.  They  are  entirely  independent.  They 
ild  have  gone  there  instead  of  coming  to  us.  They  could  have 
■le  to  the  United  States  first  and  got  one  and  come  to  us  to  get  the 
er.  In  fact,  the  United  States  sent  a  very  curt  note  to  us  at  one 
le  for  not  having  had  them  in  the  first  instance  approve  of  it 
fore  we  undertook  to  approve  of  it,  inasmuch  as  we  had  laid  down 
rule  to  that  effect. 

Mv.  KooNCE.  AVas  not  that  a  case  that  did  not  arise  under  Arti- 
III? 

-Mr.  Powell.  Xo:  it  was  under  Article  III.  It  was  the  St.  Croix 
-e. 

Mr.  KooxcE.  But  you  have  a  precedent  for  this. 

Mr.  Tawxey.  I  am  very  glad  to  get  the  statement  of  Mr.  Koonce 
for  the  information  of  the  commission  and  also  for  the  record. 

Mr.  Vax  Kexx'ex.  In  respect  to  that,  gentlemen,  I  was  just  about 
to  say  that  it  really  is  unfortunate  that  in  an  enterprise  of  this  kind 

-  can  not  find  some  central  bod}^  to  which  we  may  appeal  and  get  a 
d  determination. 

-Mr.  Tawxev.  Is  not  that  natural  in  view  of  the  two  territorial 
isdictions  within  which  your  project  extends?    Under  the  treaty 
jurisdiction  of  tliis  commission  extends  to  both  sides.   But  when 
I  pi'opose  an  obstruction  on  one  side  or  on  both  sides  in  counection 
ih  any  given  ijroject  it  necessarily  follows  that  the  Government 
iliin  whose  jurisdiction  the  obstruction  is  to  be  erected  should 
ijiorize  that  obhtruclioii.  subject,  however,  to  the  approval  of  this 
« ''mmis.sion  that  represents  both  countries. 
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Mr.  Van  Kennen.  I  can  very  readily  understand  that,  but  the 
point  I  want  to  make  is  that  I  wish  this  commission  when  it  decided 
this  had  full  jurisdiction  to  decide  for  everybody. 

Mr.  Mageath.  That  can  only  be  accomplished  in  one  way,  by 
Canada  taking  in  the  State  of  New  York. 

Mr.  Van  Kennen.  I  do  not  think  this  is  so  serious  as  that,  but  I 
think  there  ought  to  be  a  tribunal  and  that  this  commission  ought  to 
be  the  tribunal. 

Mr.  Pow^ell.  It  is  just  possible  when  you  look  at  this  thing  logi- 
cally that  this  commission  has  the  power.  Taking  as  the  majoi- 
project,  the  chief  object  in  view,  the  diversion  of  this  water,  then 
might  not  these  very  things  follow  as  remedial  measures  and  as  such 
we  have  the  right  to  impose  them?  I  simply  suggest  that;  I  do  not 
give  it  as  an  opinion. 

Mr.  Van  Kennii:n.  I  wish  your  point  of  view  were  correct,  because 
I  am  before  this  commission  now  and  have  presented  all  the  facts 
and  made  the  best  case  I  can,  and  I  am  willing  to  abide  by  the  deter- 
mination of  this  commission;  but  I  do  not  want  to  be  put  in  the  posi- 
tion v\^here  I  have  to  go  and  ask  somebody  else. 

As  soon  as  the  application  for  the  reconstruction  of  our  dam  that 
has  been  there  since  1808  was  made,  of  course,  there  was  some  ques- 
tion about  the  effect  upon  the  level  at  Lock  No.  24,  and  we  knew 
that  as  well  as  anybody  else.  Then  there  came  to  be  naturally  and 
properly,  I  will  say,  some  objection,  if  you  want  to  call  it  an  objec- 
tion— a  protest,  perhaps,  would  be  better — on  the  part  of  the 
Dominion  Government  of  Canada  with  respect  to  that  matter.  We 
then  proceeded  immediately  to  determine  what  could  be  done  in  the 
way  of  obviating  the  objection,  so  far  as  possible,  at  least,  that  was 
offered  on  account  of  the  lowering  of  the  water  by  taking  what  God 
Almighty  gave  us  the  right  to  take  on  the  other  side.  Therefore,  we 
called  into  conference  our  engineers,  and,  if  I  understand  it  cor- 
rectly, they  immediately  began  to  collaborate  with  the  engineers  of 
the  Dominion  of  Canada  with  respect  to  doing  something  to  com- 
pensate for  the  lowering  of  the  water  at  Lock  24  in  the  interests  of 
navigation. 

I  had,  I  suppose,  some  right  to  think  that  the  plan  of  our  engineers 
met  with  approval,  some  approval,  at  least,  from  the  engineers  of  the 
Dominion  of  Canada.  That  plan  suggested  that  they  put  this  em- 
bankment between  Canada  Island  and  Ogden  Island;  and  also  the 
proposed  fill  at  the  point  E  in  our  project.  I  was  advised  by  our 
engineers  that  there  would  be  a  twofold  effect  of  this  proposed  fill 
between  Canada  Island  and  Ogden  Island  and  the  weir,  or  whatever 
you  might  call  it,  at  the  head  of  or  near  the  entrance  to  Lock  24.  I 
was  advised  by  them,  and  I  still  believe,  and  the  evidence,  I  think, 
without  going  into  all  its  details,  shows  that,  so  far  as  the  elevation 
of  water  is  concerned,  the  whole  project,  taking  into  account  the 
passing  through  the  Little  Eiver  of  30,000  cubic  feet  for  utilization 
at  our  dams,  which  we  claim  we  are  entitled  to  most  of  the  time  any 
way,  and  at  lower  stages  of  the  water  would  require  a  certain  amount 
of  surplus  water  to  be  given  and  at  a  mean  stage  of  250,000  cubic  feet 
for  the  main  flow  of  the  river  amounts  to  only  about  30,000  second- 
feet  of  additional  water ;  that  in  view  of  the  fact  that  we  were  put- 
ting in  these  compensatory  works  at  this  point,  improving,  as  we  be- 
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oved.  navigation,  and  as  we  have  attempted  to  show  also  maintain- 
i:-  the  level  at  this  place,  it  is  only  just  and  fair  that  any  compensa- 
n  for  that  work  that  we  have  done  and  which  we  believe  is  bene- 
:al  for  navigation,  and  which  if  you  should  ask  nie  I  should  say 
It  the  Dominion  Government  or  any  other  Government  might  well 
■ord  in  the  interests  of  navigation  to  do  the  same  identical  thing, 
It  we  should  have  this  additional  water.   Xow,  that  is  all  there  is 
that  project.   Our  project  being,  then,  this,  according  to  my  point 
view :  That  the  remedial  works  at  D  and  at  E  will  be  some  advan- 
ce to  us  in  that  the  fill  between  Canada  Island  and  Ogden  Island 
il  lower  our  taih-ace  somewhat,  giving  us  approximately  1.000 
isepower  or  thereabouts:  the  fill  at  E  will  also  raise  the  water  at 
■  entrance  of  the  lock  and  would  doubtless  raise  our  head  a  certain 
oiuit,  whicli  would  also  be  beneficial.   Xow,  I  for  one  can  not  see 
.  y  that  is  not  a  fair  proposition. 

Sir.  Tawxey.  You  say  the  construction  of  the  fill  from  the  lower 
end  of  Ogden  Island  to  Canada  Island  will  give  yon  an  additional 
amount  of  horsepower  to  the  extent  of  1,000? 

^Ir.  Van  Ken n ex.  Mr.  Lea,  that  was  about  vour  statement,  was  it 
not  ? 

^Ir.  Lea.  If  we  get  30.000  cubic  feet  per  second  it  would  not  be  any 
more  than  1.000.   If  we  get  less  it  will  be  less,  of  course.  . 

Mr.  Van  Kexxex.  If  we  get  the  full  30.000  cubic  feet  per  second 
"with  the  lowering  of  our  tailrace,  we  would  get  the  benefit  of  about 
1,000  horsepower  ( 

^Ir.  Lea.  Yes,  sir. 

Mr.  Tawxey.  So  you  could  operate  your  plant  efficiently  and 
economically  even  witliout  this,  could  you  not? 
!Mr.  Vax  Kexxex.  AVe  certainh^  could. 

!Mr.  Tawxey.  The  construction  of  this  work  is  for  the  purpose 
merely  of  giving  you  an  additional  1,000  horsepower? 

Mr.  Vax  Kexxex.  And  also  to  compensate  for  raising  the  water 
there  for  navigation,  to  raise  the  water  over  the  Hog's  Back.  The 
complaint  was  that  by  taking  the  30,000  it  was  going  to  lower  the 
water  in  the  north  channel. 

Mr.  Tawxey.  But  your  compensation  above  is  for  the  water  that 
you  take  in  through  the  Little  Eiver,  is  it  not? 

Mr.  Van  Kexxex.  I  think  the  commissioner  is  not  quite  clear 
upon  that  ix)int. 

Mr.  Tawxey.  It  is  not  full  compensation,  then,  that  you  accom- 
pli^^li  by  the  construction  of  the  submerged  weir? 

^Ir.  Vax  Kexxex.  I  want  to  get  at  it  this  way:  The  embankment 
between  Ogden  Island  and  Canada  Island  will  raise  the  water  all  the 
way  up  the  north  channel,  even  as  far  up,  as  I  understand  the  testi- 
mony, as  the  entrance  to  Lock  No.  24. 

Mr.  Tawxet.  I  did  not  know  it  went  up  that  far.    I  misuncler- 
^^^ood  one  of  tlie  witnesses,  then,  j'^esterday  when  he  indicated  that 
•  ould  not  go  as  far  as  that.   I  was  under  the  impression  from  the 
limony  of  one  of  the  witnesses  yesterday  that  the  compensation 
account  of  this  construction  from  the  lower  end  of  Ogden  Island 
<^,"anada  Island  did  not  extend  as  far  ujj  as  Lock  24,  and  that  the 
Mpensation  accomplished  j>y  the  construction  of  the  weir  was  for 
purpose  of  compensation  for  the  inflow  at  Lock  24. 
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Mr.  Van  Kenne^^  I  think  the  evidence  is  a  little  different  from 
that;  that  it  would  do  something.  It  serves  there  a  dual  capacity; 
first,  improving  navigation  by  raising  the  water  in  the  north  chan- 
nel: ancl,  second,  by  assisting  us  in  lowering  the  tailrace.  At  E  it 
raises  the  water  at  the  entrance  and  also  necessarily  would  raise  the 
water  at  our  intake.  So  that  that  serves  a  dual  purpose.  We  can 
operate  this  project  without  these,  of  course.  I  have  not  any  doubt 
of  that  at  all,  and  Mr.  Lea,  the  engineer,  assures  me  that. 

Now,  let  us  see  what  the  objections  are.  I  have  examined  so  far 
as  I  deem  it  necessary  the  objection  of  Mr.  Stewart,  representing 
the  Dominion  Government,  except  in  one  particular.  In  addition 
to  what  he  says  about  the  lowering  of  the  water  he  comes  to  this: 
He  says  that  ihere  is  in  contemplation  a  larger  scheme  of  develop- 
ment, namely,  the  regulation  of  Lake  Ontario  by  the  construction 
of  a  dam  at  Canada  Island  or  vicinity,  and  that  we  ought  not  to 
allow  the  New  York  &  Ontario  Power  Co.  to  use  its  natural  right 
because  it  might  possibly  somehow,  some  time  in  the  future,  interfere 
with  this  greater  development.  That  means,  of  course,  that  these 
men  who  have  invested  their  $400,000  in  a  plant,  which  at  present 
is  useless,  must  await  the  final  determination  of  the  two  Govern- 
ments upon  a  project  of  that  kind. 

Mr.  MiGNAULT.  You  are  forced  to  wait  the  final  determination  of 
the  two  Governments  before  you  can  do  anything  ? 

Mr.  Van  Kennen.  Surely,  but  not  for  the  final  determination  of 
the  canalization  of  the  Eiver  St.  Lawrence. 

Mr.  MiGNAULT.  No ;  but  until  you  get  the  consent  of  the  two  Gov- 
ernments to  the  construction  of  these  works  you  can  do  nothing. 

Mr.  Spratt.  That  is  not  the  point  made  by  Mr.  Stewart. 

Mr.  MiGNAULT.  I  am  not  dealing  with  Mr.  Stewart's  objection. 

Mr.  Van  Kennen.  I  am  only  taking  up  one  objection  with  the 
other.  I  do  not  want  to  waste  any  time  on  the  matter,  but  I  really 
understood  that  that  was  Mr.  Stewart's  objection. 

Mr.  MiGNAULT.  You  see  the  trend  of  my  mind  ? 

Mr.  Van  Kennen.  Yes;  I  know  we  have  a  long  road  yet  before  us. 
I  am  sorry  that  we  have  that  long  road.  I  wish  you  could  decide  it 
here  to-day,  but  you  can  not.  However,  we  have  to  get  going  some- 
where. But  he  said  that  this  ought  to  be  denied,  if  I  understand 
him  correctly;  that  it  should  be  held  up  until  the  two  Governments 
by  united  action  determine  whether  they  will  canalize  the  St.  Law- 
rence or  regulate  the  flow  of  Lake  Ontario  by  the  construction  of  a 
dam  in  that  place.  That  means,  as  I  say,  that  these  people  who  have 
invested  their  money  must  hang  on  if  they  can  until  that  time.  I 
am  in  favor  of  Mr.  Stew^art's  proposition  personally,  and  I  believe 
that  our  people  are  generally ;  I  do  not  know,  but  I  speak  for  myself. 
But  what  we  are  opposed  to  at  this  time  is  that  we  should  be  called 
upon  to  wait  the  slow  movement  of  two  Governments  to.  unite  upon 
a  policy  which  might  come  to  that.  Why,  they  referred  here  to  the 
fact  that  the  Deep  Waterways  Commission  had  reported  in  favor  of 
this  project  in  1900,  I  think. 

Mr.  Tawney.  You  are  right,  and  you  might  add  also  that  there 
was  another  commission  that  reported  in  1872. 

Mr.  Van  Kennen.  And  I  think,  Mr.  Commissioner — I  am  predi- 
cating it  upon  memory,  and  I  want  to  withdraw  it  if  it  is  not  cor- 
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.•t — that  since  1900  and  Avithin  the  last  five  years  there  has  been 
connnission  of  Cono-ress  that  reported  against  it.  I  do  not  say 
lit  that  is  true.  They  disapproved  it  on  the  ground  that  it  was  com- 
orcially  unfeasible — a  representative  body  of  the  United  States 
■vermnent. 

Xow,  we  have  had  a  great  many  projects.  God  loiows  I  hope  they 
11  do  this,  because  it  will  benefit  us  by  increasing  our  head,  and 
iope  they  will  do  it  immediately.  But  we  have  had  a  great  many 
vernmental  projects,  as  everybody  knows.  I  suppose  there  is  not 
.  body  here  who  has  forgoteen  the  fact  that  ever  since  we  were  boys 
oy  have  been  talking  about  the  (leorgian  Bay  Canal.  They  never 
^  e  gotten  it  yet.  I  am  only  arguing  this  for  the  purpose  of  saying 
■At  I  do  not  think  we  ought  to  be  called  upon  to  wait  all  this  time 
ch  the  interests  and  all  other  carrying  charges  on  a  property,  even 
dest  as  it  is  of  $400,000  to  $500,000,  and  not  give  us  an  opportunity 
develop  it. 

1  now  come  to  the  next  objection,  which  is  introduced  b}^  the 
•minion  Marine  Association.    They  say  that  it  might  interfere 
:h  navigation.    Of  course,  we  know  that  the  project  of  putting 
'  embankment  between  those  two  islands  will  increase  the  speed 
the  current.    ]SIr.  Stewart  has  given  it  as  approximately  2  miles, 
ihink  that  is  a  trifle  less  than  our  engineers  gave  it.    We  have 
iuonstrated  beyond  all  question  that  in  other  stretches  of  that 
1  th  channel  the  current  is  swifter  than  it  would  be  after  w^e  put  in 
is  embankment.    But  they  still  say  that  even  though  that  is  so, 
•y  be  it  would  interfere  with  navigation,  because  these  other  swifter 
>ts  we  have  now  ways  of  avoiding  by  going  into  slacker  water  and 
r  boats  will  run  up.    Now,  let  us  see.    There  is  no  evidence  upon 
,  t  point,  but  the  reasonable  assumption  is  that  the  current  diverted 
tlie  embankment  at  this  place  bearing  somewhat  over  toward  the 
nadian  shore  will  certainly  have  two  etfects  if  we  apply  the  rule  of 
ysics  to  it:  namely,  it  will  necessarily  lengthen  the  slack  water  on 
.  .0  side  of  Canada  Island  and  also  along  the  Canadian  shore.  If 
it  does  that — and  I  will  not  say  that  it  does,  nor  do  I  claim  that  the 
jlence  shows  that  it  does — but  if  it  should  do  that,  with  the  little 
rease  in  the  current  any  boat  that  could  navigate  it  now  would 
tainly  be  able  to  navigate  it  then.    Let  us  see  what  it  all  amounts 
The  navigator  brought  here  by  this  Dominion  Marine  Associa- 
'11  says,  *•  We  would  be  able  to  navigate  that  except  possibly  watli 
r  slowest  boat.''    He  said  tlie  Prmcc,  if  I  remember  correctly ;  at 
\'  rate,  **  with  our  slowest  boat."    Xow,  there  is  no  upstream  traffic 
ept  the  Richelieu  boats. 

Mr.  King.  I  do  not  think  that  is  quite  a  proper  interpretation  of 
pt.  Batton's  evidence. 

Mr.  ^'AN  Kennex.  I  do  not  intend  to  overstate  it  at  all,  but  that 
about  it.  But  when  all  is  said  and  done,  there  is  no  upstream 
ligation  except  very  occasionally;  once  in  a  while  a  tug.  As  far 
the  testimony  has  gone,  the  upstream  navigation  of  the  tugs  has 
1  Ijeen  noticeable;  it  is  negligible.  The  upstream  navigation,  so 
r  as  other  boats  are  concerned,  is  represented  here  by  the  Richelieu, 
the  Canadian  Steamship  Co.'s  lines;  that  is,  they  are  downstream 
L^r  boats  that  they  run  daily.  It  is  just  barely  possible  that  one 
their  boats,  or  maybe  two  of  them,  miglit  have  to  lock  at  this  place 
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instead  of  going  up  on  the  outside  if  we  did  this.  But  there  is  ; 
ample  opportunity  for  that.    I  will  not  press  that  any  further. 

The  State  of  Xew  York  comes  in  and,  of  course,  they  say  that 
they  have  some  interest  here.  Just  how  specific  and  how  definite 
it  is  not  very  clear  at  this  point.  But,  at  any  rate,  judging  from 
what  has  taken  place,  they  claim  that  the  .  State  has  some  interests 
in  what  we  might  call  the  surplus  waters.  I  do  not  think  they  dis- 
pute that  we  have  the  right  to  the  natural  flow  of  the  stream,  but 
if  we  wanted  this  extra  3,000  cubic  feet  at  times  or  2,000  cubic  feet 
and  even  more  at  very  low  stages  of  the  season,  that  they  would 
have  interest  in  that.  And  it  is  possible  that  they  may  say  that  they 
have  some  interest  in  the  bed  of  the  stream.  I  will  leave  that  for 
them.    But  th^y  come  here  and  they  will  state  their  proposition. 

We  maintain,  as  I  have  argued,  that  we  are  entitled  to  the  natural 
flow,  and  anything  above  that  I  do  not  think  we  are  entitled  to  as  a 
matter  of  right;  it  would  be  a  matter  of  favor.  Sometimes  it  is 
nothing,  absolutely  zero.  At  other  times  it  amounts  to  something. 
At  the  mean  natural  flow  of  the  stream,  which  I  state  to  be  250,000 
cubic  feet  per  second,  it  would  be  approximately  2,500  cubic  feet  per 
second  extra. 

Mr.  MiGNAULT.  Through  the  Little  River? 

Mr.  Yan  Ke^s^nex.  Through  the  Little  River.  Now,  I  am  con- 
cluding with  this  statement,  and  in  view  of  much  that  has  been 
said  I  do  not  want  to  overlook,  nor  do  I  want  this  commission  to 
overlook,  what  we  claim  to  be  our  natural  right,  namely,  in  sub- 
stance, when  that  river  discharges  250,000  cubic  feet  per  second 
we  are  entitled  to  25,000  as  a  matter  of  right.  If  you  see  fit  to  give 
us  the  other  5,000  as  a  matter  of  favor  we  want  it.  But  when  the 
people  come  and  say  that  this  commission  is  handing  out  favors  to 
anyone  we  want  to  know  the  measure  of  those  favors  that  they  are 
handing  out,  if  there  are  any,  and  we  do  not  ask  any  that  we  do 
not  think  we  have  amply  paid  for.  We  do  not  ask  any  that  we  do 
not  believe  we  have  paid  for  by  the  benefits  to  navigation,  which 
we  have  shown  and  proven  here  to  be  due  to  our  proposed  construc- 
tion. But  we  do  not  want  the  people  of  Canada,  nor  the  people  of 
the  United  States,  or  anybody  else  to  get  the  impression  that  this 
commission  is  granting  to  us  as  a  matter  of  favor  any  30,000  cubic 
feet  of  water.  We  claim  that  as  a  matter  of  right  we  are  entitled 
to  the  natural  flow,  and  we  claim  that  if  you  give  us  up  to  the  30.000 
that  that  is  a  very  negligible  quantity  when  you  come  to  take  it  into 
full  consideration. 

The  people  ought  to  understand  that  instead  of  making  assaults, 
as  somebody  has  done  in  regard  to  this  situation,  it  seems  to  me  that 
the  people  ought  to  understand  that  we  have  certain  rights  that  we 
are  entitled  to  and  not  that  we  are  here  asking  favors  of  this  com- 
mission beyond  what  I  have  stated  the  facts  to  be.  The  coloring 
given  to  the  public  press  would  be  entirely  different  when  they  come 
to  understand  that  I  stand  here  before  this  commission  asking  for 
this  company  a  right  to  that  amount  and  not  as  a  favor.  If  there  is 
any  right  beyond  what  we  are  entitled  to  as  a  matter  of  law,  as  I 
see  it,  I  want  the  people  to  know  what  that  is  and  why  it  is  given. 
That  is  why  I  have  been  and  am  still  so  emphatic  upon  the  question 
of  our  natural  rights  in  this  matter.   I  do  not  want  anybody  to  go 
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away  with  the  idea  that  I  am  askino-  for  anything  here  that  I  am  not 
entitled  to.  and  I  will  not  stand  for  it,  because  I  am  not  and  this 
company  is  not.  All  we  want  is  what  we  have  had  since  1808  and 
before  that  time  as  we  view  it.  We  may  be  wrong,  but  I  think  we 
are  entitled  to  it.  and  I  resent  any  insinuation  that  anybody  is  giving 
us  anything,  and  particularly  that  I  am  here  asking  them  to  give  any- 
thing.  I  am  not. 

(The  commission  thereupon,  at  1  o'clock  p.  m.,  took  a  recess  until 
•2.30  o'clock  p.  m.) 

AFTER  RECESS. 

AEGUMENT  OF  MR.  MARSHALL  McLEAN  (FOR  THE  STATE  OF 

NEW  YORK). 

Mr.  McLeax.  ^Ir.  Chairman  and  gentlemen  of  the  Commission: 
In  replying  to  ]\Ir.  Van  Kennen,  in  order  that  I  may  follow  the  se- 
quence of  his  argument,  I  shall,  in  the  first  instance,  take  up  the 
question  of  the  title,  if  any,  acquired  by  the  applicants  under  the 
statutes  of  1808  and  1826.  Before  doing  so,  and  in  order  that  a 
proper  point  of  view  may  be  taken  as  to  the  meaning  of  these  stat- 
utes— as  a  preliminary  statement  which  I  will  follow  up  later  on,  the 
-econd  point,  with  what  I  believe  to  be  proper  argument,  I  trust,  and 
to  sustam  it — I  must  say  that  the  St.  Lawrence  Eiver  was  from  the 
earliest  time  a  navigable  river  and  that  the  Little  River  is  and  has 
Keen  from  the  earliest  time  an  absolutely  essential  and  component 
part  of  the  St.  Lawrence  River.  They  constitute  not  two  streams,  but 
in  their  essence  and  in  fact  they  are  one  river. 

Mr.  Van  Kennen,  in  laying  before  you  the  statute  of  1808,  did  not 
give  it  in  full.  I  am  going  to  ask  your  permission  to  place  it  before 
you  in  full,  because  I  believe  that  only  in  that  can  you  really  appre- 
ciate its  full  effect. 

^Ir.  Powell.  The  exhibit  gives  the  statute  in  full. 

Mr.  ;McLeax.  The  exhibit  gives  the  statute  in  full.  I  shall  read  the 
statute  of  1808: 

121. — An  Act  for  opening  and  establishing  a  Lock  Navigation  on  the  river 
St.  Lawrence  in  the  town  of  Madrid. 

[Became  a  law  April  1st,  1808.] 

"  Whereas  it  lias  been  represented  to  this  Legislature  by  various  Petitions 
from  the  inhabitants  of  the  County  of  St.  Lawrence,  that  by  means  of  a  certain 
m  lately  erected  and  made  by  Jo-shua  Waddington,  David  A.  Ogden  and 
omas  L.  Ogden,  across  a  branch  of  the  river  St.  Lawrence  running  between 
-  town  of  Madrid,  and  a  certain  Lsland  called  "Isle  au  Rapid  Plat,"  the 
ter  is  made  comparatively  smooth  both  below  and  above  it  and  that  if  boats 
aid  be  transported  over  the  said  dam  by  means  of  a  Lock  or  Locks,  the  navi- 
tion  of  the  said  river  would  not  oidy  be  greatly  improved,  by  avoiding  a 
ry  impetuous  cun-ent  for  several  miles,  but  boats  would  be  enabled  to  pass 
the  riv^r  under  tlie  Anjerican  shore.   Therefore: — 

Br  it  enacted  bp  the  People  of  the  State  of  New  York  represented  in  Senate 
l  Afmiiihhi  That  .Joshua  Waddington,  David  A.  Ogden  and  Thomas  L. 

-dfrh,  their  heirs  and  assigrjs,  shall  have  full  right,  power  and  authority  to 
iStruct  and  make  a  canal  in  such  manner  and  direction  as  they  shall  judge 
•r>er  between  a  certain  Island  in  tlio  river  St.  Lawrence  known  and  called 
the  name  of  "  Isle  au  Rapid  Plat"  and  the  Banks  along  the  American  side 
the  Jiaid  river,  and  V>  construct  in  such  canal,  and  in  the  waters  and  places 

ijoining  the  same  in  addition  to  the  dam  already  erected  all  such  locks,  dams, 
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and  other  works  and  devices  as  shall  be  necessary  for  the  purpose  of  making 
a  complete  navigable  water  communication  between  the  said  Island  and  the 
American  side  of  the  said  river,,  and  that  they,  their  heirs  and  assigns  may 
take  the  water  which  shall  be  contained  within  any  lock,  dam,  pond,  dyke,  or 
other  improvement  made  by  them  and  make  use  of  the  same,  either  on  their 
sole  account  or  in  connexion  with  any  person  or  persons,  for  mills  or  other 
works  for  which  the  use  of  water  is  necessary  which  may  be  erected  or  con- 
structed by  them  or  to  grant,  bargain,  sell  or  otherwise  to  dispose  of  the  use 
of  the  said  water  to  any  person  or  persons  for  any  lawful  purpose  and  the 
monies,  rents  and  profits,  resulting  therefrom  to  take  and  receive  for  their  own 
use  and  benefit  in  addition  to  the  tolls  and  profits  hereinafter  mentioned  and 
allowed  to  be  taken. 

And  he  it  further  enacted  That  the  said  Joshua  Waddington,  David  A.  Ogden 
and  Thomas  L.  Ogden,  their  heirs  and  assigns  shall  be  and  hereby  are  author- 
ised to  demand,  take  and  receive  from  every  boat  or  vessel  passing  through 
such  canal  or  lo«ks  or  either  of  them  so  to  be  made  a  certain  toll  not  to  exceed 
at  or  alter  the  rate  of  twenty-five  cents  per  ton  of  said  boat  or  vessel  Pro- 
vided  nevertheless,  That  for  all  boats  or  or  vessels  under  the  burthen  of  two 
tons,  the  said  Joshua  Waddington,  David  A.  Ogden  and  Thomas  L.  Ogden, 
their  heirs  and  assigns  shall  be  authorised  to  demand,  take  and  receive  the 
sum  of  fifty  cents  and  no  more,  and  for  any  boat  or  vessel  exceeding  the 
burden  of  six  tons  the  sum  of  one  dollar  and  fifty  cents,  and  no  more. 

And  he  it  further  enacted  That  if  the  said  Canal  and  Locks,  shall  not  within 
the  period  of  three  years  from  and  after  the  first  day  of  July  next  be  made 
and  completed  so  that  a  boat  or  vessel  of  fifty  feet  in  length  and  ten  feet  in 
breadth  and  two  feet  draught  of  water  may  pass  and  repass  the  same,  then 
and  in  such  case  all  the  rights,  powers  and  privileges  hereby  granted  and 
vested  in  the  said  Joshua  Waddington,  David  A.  Ogden  and  Thomas  L.  Ogden, 
their  heirs  and  assigns,  shall  cease  and  determine. 

And  he  it  f  urther  enacted,  That  the  duration  of  this  Act  is  hereby  limited  to 
seventy-five  years,  after  which  time  all  the  powers,  privileges,  and  advantages 
granted  by  it  shall  cease  and  determine." 

I  ask  you  to  note  the  words : 

That  the  duration  of  this  act  is  hereby  limited  to  75  years,  after  which  time 
all  the  powers,  privileges,  and  advantages  granted  by  it  shall  cease  and 
determine. 

I  wish  to  call  your  attention  first  to  the  words  describing  the  pres- 
ent dam,  or  so  much  of  the  present  dam  as  was  in  existence  in  1808, 
The  words  are :  "  In  addition  to  the  dam  already  erected." 

That  recognized  the  existence  of  this  dam,  and  in  that  point  there 
is,  to  my  mind,  the  only  matter  in  relation  to  this  act  that  is  difficult 
of  interpretation.  Did  these  words  merely  recognize  the  existence 
of  this  dam,  or  did  they  mean  something  more  ?  Did  they  not  mean 
that  in  recognizing  that  dam  the  right  to  maintain  it  was  given? 
Consider  the  situation  at  the  time  of  this  act.  Ogden  was  the  ripa- 
rian owner  of  each  side  of  the  stream.  He  had  built  this  dam  across 
a  branch  of  the  Little  Eiver  without  authority  from  the  State,  and 
if  he  had  the  right  to  build  and  maintain  this  dam  without  sanction 
of  the  Legislature  of  the  State  of  New  York,  why  did  he  come  for 
this  act?  What  was  his  purpose?  If  the  river  was  nonnavigable, 
if  there  were  no  rights  of  navigation  in  that  river,  why  did  he  come 
to  the  State  of  New  York,  seeking  for  what  is  given  in  this  act, 
namely,  the  right  to  construct  a  canal.  If  it  were  private  lands  and 
private  waters,  he  could  dig  his  canal,  he  could  maintain  his  dam 
without  sanction  from  the  State  of  New  York.  In  coming  to  the 
legislature  of  the  State  for  this  act,  they  show  beyond  question  to  my 
mind  that  they  Imew  or  were  uncertain  of  their  status  before  the 
law,  and  that  in  procuring  this  act  and  in  the  reference  to  the  dam 
already  existing,  they  acquired  and  wished  to  acquire  the  sanction  of 
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the  State  of  Xew  York  to  the  dam  then  in  existence,  to  the  right  to 

canalize  the  river  at  that  point,  for  75  j'ears  and  no  longer. 
Mr.  ]\IiGNAULT.  Was  not  the  vital  part  of  the  statute  the  authority 
.ven  to  them  to  charge  tolls,  to  build  a  lock  and  charge  tolls.  Other- 
ise.  it  may  have  Wen  a  matter  of  difficulty  what  tolls  they  might 
-large.    And  did  they  not  require  the  authority  of  the  legislature 

u.  give  them  the  right  to  charge  these  tolls  which  are  mentioned  in 

I  he  statute? 

Mr.    ^McLean.  I  know  of  no  statute  or  law  in  existence  at  tli^ 
•  .me  of  this  act,  namely,  ISOS,  which  required  the  citizens  of  the  State 
f  Xew  York  to  acquire  rights  on  a  charter  from  the  State  to  charge 
r  the  right  of  passage  across  private  property.    If  this  was  in  fact 
I  ivate  property,  they  had  the  right,  in  my  opinion,  to  charge  tolls. 
yiv.  MiGXAULT.  But,  assuming  it  was  not  private  property. 
^Ir.  ^IcLean.  Oh,  then  they  must  come  to  the  legislature  for  the 
right,  and  it  was  necessar}^  for  them  to  have  their  charter. 

^Ir.  MiGNAULT.  I  suppose  3'our  arguments  amounts  to  a  dilemma — 
c  ither  it  was  private  property,  or  it  was  not. 
McLeax.  Absolutely. 
Mr.  ]MiGNAULT.  And  if  it  was  private  property,  they  could  charge 
Us  without  that  authority. 
Mr.  ^McLean.  Yes. 

iNIr.  iMiGXAULT,  And  if  it  was  not  private  property,  they  required 
e  authorit}^  of  the  legislature,  and  the  fact  that  they  asked  for 
thority  would,  according  to  your  argument,  show  that  they  had  no 
idits  of  ownership. 

Mr.  ]McLeax.  Absolutely.    We  had  no  public-service  commission 
these  days  to  regulate  the  charges  for  people  crossing  rights 
I  waj^ 

Mr.  Powell.  One  thing  is  clear,  and  that  is  that  the  public  had  the 
right  of  navigation  in  that  stream. 
]\Ir.  ^McLeax.  That  is  my  contention. 

iMr.  Powell.  That  goes  without  saying ;  that  is  admitted  by  every- 
body. 

Mr.  McLeax.  Xo:  I  do  not  think  Mr.  Van  Kennen  admits  that. 

Mr.  Vax  Kexxex.  I  certainh^  have  admitted  it. 

Mr.  Powell.  That  is  step  number  one;  step  number  two  is  that 
these  people  put  a  lock  in  there. 

Mr.  iMiGXAULT.  Putting  in  a  dam  is  obstructing  the  right  of  navi- 
gation. 

Mr.  Powell.  They  put  in  a  dam  with  a  lock  in  it.  That  was  the 
only  means  of  getting  downstream.  As  a  matter  of  common  law 
they  were  oljliged  to  give  the  use  of  that  lock  free,  because  it  was  a 
substitution  for  a  natural  right. 

Mr.  McLeax.  Absolutely.  If  this  was  a  public  stream,  it  was 
absolutely  necessary  for  them  to  come  to  the  State  of  New  York  for 
this  charter,  because  this  act  amounts  to  a  charter. 

Mr.  Po^\^:ll.  But  the  charter  is  only  necessary  in  connection  with 
the  navigation  right. 

Mr.  McLeax.  Xo;  not  if  it  is  public  water. 

Mr.  PowEu..  What  you  mean  by  public  water  is  where  the  soil  

Mr.  McLeax.  And  they  are  navigable  waters. 
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Mr.  Powell.  But  it  was  in  doubt  whether  it  was  in  this  party  or 
not,  and  they  went  to  the  legislature  out  of  abundance  of  caution. 
Assuming  that  this  man,  Ogden,  was  j:he  owner  of  the  soil,  and  he 
put  in  that  lock,  he  was  bound  to  allow  the  public  to  go  up  and  down 
it  free.  Now,  they  went  to  the  legislature  to  get  the  privilege  of 
charging  tolls  there,  where  otherwise  he  was  obliged  to  give  free 
passage.   That,  to  my  mind,  is  the  object  of  going  to  the  legislature. 

Mr.  McLean.  And  if  he  was  obliged  to  go  to  the  legislature  for 
t?he  right  to  put  that  lock  in  there  and  charge  tolls,  he  was  bound  to 
go  to  the  legislature  for  the  right  to  block  that  channel  with  his 
dam.  And  the  words  "  in  addition  to  the  dam  already  built "  were 
put  in  for  the  purpose  of  acquiring  from  the  State  a  recognition  of 
the  then  existing  dam  and  the  right  to  maintain  it. 

Mr.  Powell.  It  was  in  doubt  whether  we  had  the  right  to  put  the 
dam  there  or  not.  The  whole  thing  hinged  on  whether  he  was  the 
owner  of  the  bed  of  the  stream  or  not,  and  he  went  to  the  legislature 
to  quieten  these  doubts. 

Mr.  McLean.  Let  me  call  attention  to  another  feature  of  this  act 
of  1808  which  grants  to  Ogden  and  his  associates : 

And  that  they,  their  heirs  and  assigns,  may  take  that  water  which  shall  be 
contained  within  any  lock,  dam,  pond,  dyke,  or  other  improvement  made  by 
them  and  make  use  of  the  same. 

If  they  had  in  their  private  property  in  that  water  the  use  of  water 
for  their  mills,  to  take  water  from  the  pond  above  this  dam,  then 
it  was  not  necessary  for  them  to  go  to  the  legislature  to  get  that 
right.  But  they  did.  And  the  legislature,  in  giving  them  that  right, 
said : 

That  the  duration  of  this  act  is  hereby  limited  to  75  years,  after  which  time 
all  the  powers — 

not  only  the  power  to  charge  tolls,  but — 

all  the  powers,  privileges,  and  advantages  granted  by  it  shall  cease  and  de- 
termine. 

The  right  to  charge  tolls,  the  right  to  take  water  above  the  dams, 
to  use  it  for  mills,  to  sell  it;  all  of  these  rights  granted  by  that  act 
to  Ogden  shall  cease  and  determine.  Historically,  but  of  no  interest 
except  historically  to  the  questions  here  raised,  the  dam  or  the  locks 
and  canal  were  not  built  within  the  three  years  required  by  the  act. 
A  further  act  extending  the  time  was  obtained,  and  then  a  second 
further  extension  of  time  was  obtained,  and  the  canal  evidently  was 
not  built  until  some  time  in  1815. 

Mr.  Tawney.  Was  it  finally  built  within  the  extended  time  ? 

Mr.  McLean.  Yes;  there  is  no  question  but  that  it  seems  to  have 
been  built  within  the  extended  time.  I  will  now  submit  for  your 
consideration  the  act  of  April  17,  1826.  It  is  short,  and  I  shall  read 
it  in  toto : 

Chap.  280. — An  Act  confirming  to  David  A.  Ogden  certain  lands  situate  in  a  branch  of 
the  river  St.  Laurence.  Became  a  law  April  17th,  1826,  with  the  approval  of  the 
Governor.    (Passed  by  a  two-thirds  vote.) 

Be  it  enacted  by  the  people  of  the  State  of  New  York  represented  in  Senate 
'Und  Assembly  That  David  A.  Ogden  of  the  County  of  St.  Laurence  being  the 
proprietor  of  both  sides  of  a  branch  of  the  river  St.  Laurence  in  the  town  of 
Madrid  and  across  whicli  river  he  has  erected  a  dam  and  locks  in  pursuance  of 
an  act  of  the  Legislature  of  this  State  passed  April  1,  1808,  shall  and  he  is 
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reby  declared  to  be  vested  with  all  the  rights  of  the  people  of  this  State  to 
e  lands  situate  below  the  said  dam  and  which  by  reason  thereof  has  been 
ndered  susceptible  of  improvement  and  extending;  down  the  branch  of  said" 
ver,  from  the  said  dam  ro  the  navigable  waters  thereof.   To  have  and  to  hold 
the  said  David  A.  Ogden  his  heirs  and  assigns  forever.    Prodded  that  noth- 
contained  herein  shall  operate  to  prevent  the  people  of  this  State,  at  the 
\piration  of  the  term  of  seventy-tive  years  from  the  said  first  day  of  April, 
e  thousand  eight  hundred  and  eight,  to  alter  and  regulate  the  tolls  on  boats 
ssing  Siiid  locks,  as  they  in  their  discretion  may  deem  proper.    A)id  provided 
tJur  that  nothing  in  this  Act  contained  shall  be  taken  to  prevent  or  in  any 
nner  to  hinder  the  State  from  taking  from  the  said  branch  of  the  river  St. 
aurence  below  the  said  dam  any  water  for  the  use  of  any  navigation  canal 
canals  which  may  be  constructed  by  the  State  or  by  virtue  or  in  pursuance 
:  any  act  of  the  Legislature  of  this  State. 

Please  note  that  parenthetical  clause  in  the  act — 

And  which  by  reason  thereof  has  been  rendered  susceptible  of  improvement. 

In  my  attempt  to  properl}^  construe  these  statutes  before  your  hon- 
;  able  coniniission,  1  sought  every  source  of  information  that  I  could 
link  of,  because  I  submit  it  is  a  true  rule  that  in  construing  a  statute 
must,  if  possible,  approach  it  as  nearl}^  as  may  be  at  the  time  when 
.0  statute  was  passed  to  find  the  intent  of  the  legislators  in  passing 
iUt  statute. 

I  went  through  the  old  records  of  the  senate  of  the  State  of  New 
\'ork.  and  there  I  found  the  report  of  the  senate  committee  on  ju- 
-ciary  which  was  submitted  with  this  bill,  and  feeling  that  it  was 
rtinent  to  the  question  and  should  be  laid  before  you  when  these 
ututes  disclose  difficulties  of  construction,  I  procured  certified  copies 

I  that  report  of  the  senate  judiciar}-  connnittee  to  lay  before  ^^ou. 
Mr.  Van  Kennen  has  read  this  in  toto,  and  so  I  shall  not  read  it 

_ain.   I  shall  only  ask  permission  to  call  your  attention  to  a  few  of 
e  clauses.    I  read — 

That  the  prayer  of  the  petition  is,  in  effect,  that  the  State  will  release  to 
e  petitioner,  and  to  those  who  have  purchased  under  him,  all  the  title  which 
State  may  have  to  that  part  of  the  bed  or  soil  of  the  River  St.  Lawrence 
:ich  lies  between  an  island  in  the  said  river  called  "  Isle  au  Rapid  Plat,"  and 
•  continent  or  main  shore. 

^h^.  MiGNAULT.  What  is  the  date  of  that  report  ? 

:Mr.  :McLeax.  Thursday,  11  o'clock  a.  m.,  March  16,  1826. 

Mr.  MiGXAiTLT.  That  was  before  the  act  of  1826  was  passed. 

^Ir.  McLeax.  This  was  the  report  which  the  senate  committee  on 

diciary  handed  to  the  desk  of  the  senate  when  the}^  submitted  this 

II  and  i^etition,  which  had  been  handed  in  to  them.  The  act  was 
en  moved,  pursuant  to  the  ancient  procedure  of  the  senate,  to 
hat  is  called  second  reading.  It  then  had  to  lie  on  the  desks  of  the 
'  rubers  for  some  time  by  consent  of  the  house  for  the  house  to  con- 
<r,  and,  as  a  matter  of  fact,  it  came  back  from  the  house  and  was 
u^.sed  by  the  senate  on  April  17,  1826,  and  it  was  signed  by  the  gov- 
jior  on  the  same  day  that  it  was  passed. 

Mr.  Tawney.  That  is  the  report  that  accompanied  the  bill  from 
the  committee  on  judiciary  in  the  senate. 
Mr.  McLean.  Exactly. 

Mr.  Tawney.  And  stating  the  reasons  why  they  recommended  the 
passage  of  the  bill. 

Mr.  McLean.  Yes,  Mr.  Tawney;  I  know  that  you  have  made  hun- 
dred] s  of  such  reports. 

Mr.  Tawney.  I  ha\'e  made  a  good  many. 
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Mr.  McLean.  I  therefore  deem  it  is  proper  for  you  to  consider  it, 
because  it  was  a  document  accompanying  the  bill  and  presented  at 
the  time. 

Mr.  Tawney.  Giving  the  reasons  of  the  judiciary  committee  for 
their  favorable  consideration. 

Mr.  McLean.  I  think  Mr.  Van  Kennen  will  agree  that  it  is  well 
to  have  it  in  for  the  elucidation  of  that  statute. 

Mr.  Van  Kennen.  I  am  very  glad  it  is  in. 

Mr.  McLean.  You  probably  look  upon  its  effect  from  a  different 
angle  from  that  in  which  I  view  it. 

Mr.  MiGNAULT.  You  seem  to  agree  that  we  should  consider  this 
report ;  otherwise  I  doubt  whether  you  could  refer  to  a  report  of 
that  nature  to  construe  an  act  of  the  legislature  or  an  act  of  Parlia- 
ment. 

Mr.  Tawney.  The  Supreme  Court  of  the  United  States  holds  that 
a  report  acompanying  a  bill,  favorably  considered  and  acted  upon 
by  the  Congress  of  the  United  States,  is  competent  for  consideration 
in  the  construction  of  a  statute. 

Mr.  MiGNAULT.  In  some  cases  they  have  refused  to  allow  such  re- 
ports to  be  referred  to,  and  in  other  cases  they  seem  to  have  con- 
sidered them  as  showing  what  was  the  state  of  the  question  when  the 
legislature  passed  the  act.  The  jurisprudence  is  not  uniform  on 
that. 

Mr.  Tawney.  It  depends  on  whether  the  intent  of  the  legislature 
was  clear  from  the  act  itself.  If  there  is  any  doubt  of  the  intent, 
recourse  may  be  had  to  such  a  document  as  this. 

Mr.  MiGNAULT.  I  quite  understand. 

Mr.  McLean.  I  just  call  your  attention  to  the  fact  that  in  the  pre- 
liminary part  of  this  report  they  refer  to  the  prayer  of  the  petition 
as  asking  certain  rights  in  the  soil  of  the  Kiver  St.  Lawrence. 

Mr.  MiGNAULT.  I  suppose  that  original  petition  can  not  be  found. 

Mr.  McLean.  No;  the  original  petition,  I  presume,  has  been  lost. 
But  the  records  of  the  senate  and  of  the  house  were  printed  and  are 
in  the  possession  of  the  clerk  of  the  senate,  and  if  you  w^ill  examine 
the  certified  copy  you  will  find  that  this  copy  is  certified  to  by  the 
clerk  of  the  senate  of  the  State  of  New  York. 

Mr.  MiGNAULT.  As  an  official  document? 

Mr.  McLean.  Yes.  These  reports,  as  Mr.  Tawney  has  said,  are 
considered  as  official  documents  where  they  become  necessary  for 
elucidating  the  meaning  of  a  statute.  But  the  petitioners  refer  to  this 
Little  River  as  the  River  St.  Lawrence,  not  as  a  nonnavigable  branch, 
but  as  the  River  St.  Lawrence.   Again  I  quote: — 

The  petitioner  further  represents,  that  a  permanent  clam  with  a  lock  has  been 
erected  across  the  said  river  by  the  petitioner,  and  that  various  buildings  for 
manufacturing  purposes  have  been  erected,  and  are  now  erecting,  on  the  bed 
of  that  part  of  the  St.  Lawrence  which  by  the  operation  of  the  dam  has  been 
rendered  occasionally  dry. 

It  says  they  are  "now  erecting;"  that  is  1826. 

Mr.  MiGNAULT.  That  would  be  below  the  dam. 

Mr.  McLean.  That  is  on  the  downstream  side  of  the  dam,  and  is 
represented  on  this  chart.  Exhibit  N.Y-1  by  these  areas  marked  A, 
B,  C,  D,  E,  and  F.   Then  I  read  : 

The  petitioner  further  represents,  and  it  is  testified  to  by  a  witness  whose 
deposition  has  been  submitted  to  the  committee,  that  the  branch  of  the  river 
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which  is  between  tlie  island  and  the  main  was  nnnavisable  in  its  natural  state 
r  boats,  though  rafts  went  down  occasionally  at  much  risk,  and  generally 
ih  loss.  The  same  witness  further  states  in  his  deposition,  that  below  the 
:  m  there  is  a  space  which,  when  the  river  is  low,  is  not  covered  with  water ; 
r  that  during  the  summer  season  when  the  river  is  high,  its  bed  is  covered 
:rh  water  to  the  height  of  about  IS  inches. 

Eeferring  again  to  these  same  areas  lying  below  the  dam.  Pro- 
eding,  the  report,  of  the  committee  says : 

The  petitioner  claims  to  have  title,  in  virtue  of  his  being  the  owner  of  both 
'>res.  to  the  bed  or  soil  of  the  river  which  lies  between  the  island  and  the 
main,  and  represents  that  he  has  been  atlvised  by  counsel  that  his  claim  is 
well  founded.  But  apprehending  that  doubts  may  be  entertained  on  this  sub- 
ject, and  that  any  uncertainty  as  to  his  title  may  affect  the  value  of  the 
manufactories  which  have  been  erected  and  are  erecting  below  this  dam,  the 
petitioner  is  desirous  to  have  his  title  confirmed  by  a  relinquishment  of  all  right 
which  the  State  may  have,  by  an  act  of  the  legislature. 

The  committee  do  not  feel  themselves  called  upon  to  give  any  opinion  as  to 
tlie  petitioner's  claim  of  title. 

but  they  go  on  and  say  that  if  the  rights  of  the  State  of  New  York 
will  not  be  injured,  that  in  their  opinion  the  senate  may  make  this 
gi*ant. 

May  I.  as  Mr.  ^^an  Kennen  did,  ask  you  to  visualize  for  a  moment 
the  actual  physical  conditions  that  existed  in  1826?  The  dam  had 
been  created,  and.  as  recited  in  this  act,  it  had  been  in  existence  for 
about  18  years.  Along  the  downstream  side  of  the  dam  were  these 
areas,  which  had  been  rendered  dry  land  at  low  stages  of  the  water, 
or  at  other  stages  only  cohered  by  a  few  inches  of  water.  Differing 
from  the  modern  development  of  a  water  power,  the  mills  had  been 
laced  along  the  dam  across  the  stream.  Naturally  they  could  not 
e  erected  on  the  dam  itself,  and  these  buildings  must  have  satis- 
factory foundations.  The  owners  of  the  property  and  the  builders 
of  these  mills  had,  therefore,  erected  buildings  on  these  areas  lying 
below  the  dam.  but  appreciating  fully  that  they  had  no  title  to  the 
areas  occupied  by  their  buildings — perhaps  I  am  putting  too  strong 
an  interpretation  on  it  when  I  say  "  appreciating  fully  " — but  by 
their  own  representation  apprehending  that  there  were  doubts  as  to 
their  title  to  these  lands,  they  come  to  the  Legislature  of  the  State  of 
New  York  and  ask  that  title  be  given  to  them.  And  what  do  they 
ask  ?  They  ask  that  a  title  to  the  bed  of  the  river  be  given  to  them 
of  the  entire  channel  of  the  Little  River  between  Ogden  Island  and 
the  main  shore.  That  was  their  position.  Now,  I  call  your  atten- 
tion to  the  bill : 

That  David  A.  Ogden,  of  the  county  of  St.  Laurence,  being  the  proprietor  of 
both  sides  of  a  branch  of  the  River  St.  Laurence  in  the  town  of  INIadrld  and 
across  which  river  he  has  en^ted  a  dam  and  locks  in  pui'suance  of  an  act  of 
the  legislature  of  this  State  passed  April  1,  180S,  shall,  and  he  is  hereby, 
declared  to  be  vested  with  all  the  rights  of  the  people  of  this  State  to  the  lands 
situate  below  the  same  dam  and  wliicli  by  i-eason  tlicrcof  has  been  rendered 
tui^-eptible  of  improvement. 

Just  so  soon  as  I  began  to  study  the  situation  and  read  that  statute 
it  struck  me  that  tliese  words  "  and  which  by  reason  thereof  have 
been  rendered  susceptible  of  improvement "  was  an  amendment  that 
had  been  added  by  some  one  to  the  bill  as  originally  drafted,  and  I 
did  not  reacli  a  satisfactory  scjlution  in  my  own  mind  until  through 
an  investigation  of  the  charter  and  of  the  historic  references  to  the 
town  of  Waddington  I  found  the  condition  of  the  buildings  that 
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were  erected  below  the  dam,  and  then  it  seemed  to  me  perfectly  clear 
what  was  intended  by  this  statute. 

Mr.  MiGN AULT.  What  is  the  age  of  that  chart  you  have  before  you '? 

Mr.  McLean.  Mr.  King,  you  have  the  original  from  which  this 
chart  was  made. 

Mr.  King.  It  is  the  United  States  Survey,  Detroit,  not  the  last  one. 
The  survey  is  1871,  and  it  is  revised  up  to  1910. 

Mr.  McLean.  I  will  say,  as  Mr.  Van  Kennen  has  outlined  in  his 
argument  this  morning,  that  these  areas  exposed  to  this  dam  and 
below  the  dam  are  all  ledge  rocks;  thej  are  not  deposits  of  recent 
years,  and  I  am  perfectly  willing  to  concede  that  probably  they  are 
the  same  ledgp  of  rocks.  That  on  the  north  side  is  called  the  Hog's 
Back,  and  the  ledge  runs  clear  across  and  across  to  this  Little  Eiver. 
But  it  will  be  easily  seen  by  a  physical  inspection  that  these  areas 
are  all  ledge  rocks,  and  they  existed  there  from  time  immemorial.  I 
shall  read  that  part  of  the  statute,  first  without  the  parenthetical 
clause  and  then  with  it.    I  first  read  without  the  clause : 

That  David  A.  Ogden,  of  the  county  of  St.  Laurence,  being  the  proprietor  of 
both  sides  of  a  brancli  of  the  River  St.  Laurence  in  the  toM^n  of  Madrid  and 
across  which  river  he  has  erected  a  dam  and  locks  in  pursuance  of  an  act  of 
the  legislature  of  this  -State  passed  April  1,  1808,  shall,  and  he  is  hereby,  de- 
clared to  be  vested  with  all  the  rights  of  the  people  of  this  State  to  the  lands 
situate  below  the  said  dam  and  extending  dow^n  the  branch  of  said  river  from- 
the  said  dam  to  the  navigable  waters  thereof. 

To  my  mind  that  is  what  they  asked,  and  the  statute  as  passed 
reads — 

shall  and  he  is  hereby  declared  to  be  vested  with  all  the  rights  of  the  people  of 
this  State  to  the  lands  situate  below  the  said  dam,  and  which  by  reason  thereof 
have  been  rendered  susceptible  of  improvement,  and  extending  down  the  branch 
of  the  said  river  from  the  said  dam  to  the  navigable  waters  thereof. 

I  believe  that  there  is  no  other  conclusion  that  can  be  reached  in 
construing  the  meaning  and  intent  of  this  act  of  1826,  but  that  it  was 
a  grant  to  Ogden  and  his  associates,  some  kind  of  title  to  the  lands 
upon  which  their  mills  were  erected  below  the  dam,  or  to  such  lands 
as  in  the  use  of  the  dam  they  might  wish  to  occupy  for  the  erection 
of  their  mills. 

Mr.  MiGNATjLT.  Your  argument  is  that  the  parenthetical  phrase, 
which  you  think  was  an  amendment,  had  the  effect  to  restrict  the 
rights  which  they  had  asked  from  the  legislature. 

Mr.  McLean.  Yes;  merely  to  these  areas  below  the  dam  occupied 
by  them  with  their  mills.    The  act  further  provides — 

Provided,  That  nothing  contained  herein  shall  operate  to  prevent  the  people 
of  this  State,  at  the  expiration  of  the  term  of  seventy-five  years  from  the  said 
first  day  of  April  one  thousand  eight  hundred  and  eight,  to  alter  and  regulate 
the  tolls  on  boats  passing  said  locks  as  they  in  their  discretion  may  deem  proper. 

That  also  was  a  difficult  problem  to  my  mind  to  elucidate  when 
I  first  studied  it.  Why  should  that  privilege  have  been  recognized 
in  this  act  of  1826  as  possibly  to  extend  beyond  the  period  of  limita- 
tion in  the  statute  of  1808  ?  I  think  I  found  a  satisfactory  solution  in 
the  report  accompanying  the  act  of  1826  in  which  the  committee 
says — 

The  committee  have  therefore  prepared  a  bill,  by  which  the  state  will  relin- 
quish any  claim  to  the  lands  under  the  waters  of  the  strait  which  divide  the 
island  from  the  main  land,  with  a  reservation  to  the  State  to  take  from  it  any 
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waters  which  may  be  required  for  canals  or  internal  improvements,  and 
reserving  to  the  State  also  a  right  to  reguhite  the  toll^i  at  the  lock  built  by  the 
petitioner,  after  the  above-mentioned  ter  mhas  expiretl ;  it  having  been  rep- 
sented  to  the  committee  that  the  K>ck  is  on  the  hinds  of  the  petitioner  and  does 
not  occupy  any  part  of  what  was  the  natural  bed  of  the  river. 

^IiGNAULT.  That  would  mean  that  the  lock  was  on  the  island. 

Mr.  McLean.  On  tlie  island  and  not  in  the  bed  of  the  river.  In 
other  words,  that  this  act  of  1826  was  a  conditional  grant.  It  is,  in 
fact,  a  tacit  reco*rnition  of  the  fact  that  if  that  lockNvas  on.  private 
land,  that  after  the  75  years  Qoden  and  his  associates  conld  charoe  any 
rate  they  pleased.  Tlie  rate  having-  been  fixed  only  in  the  act  of  1808, 
it  woidd  tlien  have  expired  Avithin  years,  and  it  having  been  repre- 
sented that  this  lock  was  on  priA  ate  lands,  the  legislature  in  its  wis- 
dom saw  fit  to  say :  Mr.  Ogden,  we  will  grant  you  these  areas  you 
have  a>ked,  but  because  we  think  there  is  this  doubtful  question,"  we 
are  going  to  make  this  a  conditional  grant  and  we  are  going  to 
attach  the  condition,  in  the  interest  of  public  traffic,  that  after  the 
expiration  of  75  years,  if  it  be  that  this  lock  is  on  your  private  soil, 
the  State,  if  in  its  wisdom,  it  sees  fit  to  do  so,  shall  have  the  right  to 
come  in  there  and  regulate  the  tolls.  That  is  all  that  it  can  mean, 
and  that.  I  am  positive,  is  what  it  does  mean. 

^Ir.  MiGXAULT.  AVhat  is  the  title  of  the  statute? 

^Ir.  McLean.  *'  An  ai  t  confirming  to  D.  A.  Ogden  certain  lands 
situated  in  a  branch  of  the  river  St.  LaAvrence,"  certain  lands;  not 
the  bed  of  the  river. 

Mr.  MiGNAULT.  But  ^Ir.  Van  Kennen  laid  some  stress  on  the 
word  *•  confirming"  as  showing  possibly  that  Ogden  had  already  a 
title  to  these  lands,  and  that  this  was  a  confirmation  of  the  preexisting 
title. 

Mr.  ^IcLean.  There  is  no  question  but  that  the  word  "  confirm- 
ing   is  in  the  title  of  the  act. 

Mr.  Mignatilt.  There  is  nothing  in  the  act  itself. 

]Mr.  McLean.  There  is  nothing  in  the  act  itself,  and  of  course  the 
title  of  an  act  has  no  legal  effect  except  as  it  may  assist  in  elucidating 
the  meaning  of  the  statute. 

Mr.  MiGNAULT.  Still,  it  is  a  part  of  the  statute. 

Mr.  McLean.  It  is.  but  the  granting  clauses  are,  without  question, 
those  that  would  under  certain  circumstances  convey  a  fee — it  says, 
"shall  and  he  is  hereby  declared  to  be  vested  wath  all  the  rights  of 
the  people.*'  But,  there  is  just  one  thought  in  connection  with  that 
language  of  the  statute  there.  I  maintain  that  the  rights  granted 
under  the  act  of  1808  ceased  and  determined  in  the  year  1883,  75 
years  after  the  date  of  the  passage  of  the  act.  The  rights  granted 
under  the  act  of  1826  were  of  no  effect  without  the  dam.  The  dam  is 
continued  and  the  buildings,  etc.,  may  have  continued  for  some 
time  after  1883.  But  how?  They  were  a  tenant  at  will  of  the  State 
of  Xew  York  and  they  held  in  no  other  capacity.  And  while  the 
language  "  vested  "  is  used,  I  believe  that  that  language  is  susceptible 
to  interpretation  as  possessing  not  an  absolute  fee  in  perpetuity,  but 
meaning  a  term  of  years  consistent  with  the  right  to  maintain  the 
dam.  and  terminating  when  tliat  right  ceased,  or  when  the  people 
of  the  State  of  Xew  York  wished  to  exercise  the  jn  ivilege  they  un- 
doubtedly had  after  the  75  years,  to  terminate  tliat  tenancy  at  will. 
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Mr.  MiGNAULT.  And  as  to  the  right  below  the  dam,  the  title  was 
granted  forever  by  the  act  of  1826. 

Mr.  Van  Kennen.  It  certainly  was,  from  our  standpoint,  but  Mr. 
McLean  is  trying  to  say  it  is  a  life  lease. 

Mr.  McLean.  I  am  frankly  in  doubt  on  that  point. 

Mr.  MiGNAULT.  But  still  the  language  is  express.  They  grant  to 
D.  A.  Ogden  the  title  to  these  lands  forever,  and  they  reserve,  at 
the  end  of  75  years,  the  right  to  alter  the  tolls  at  the  locks. 

Mr.  McLean.  Yes. 

Mr.  MiGNAULT.  But  the  land  appears  to  be  granted  forever. 

Mr.  McLean.  As  to  the  meaning  of  ah  instrument,  the  rule  of  con- 
struction must  be  taken,  as  some  judicial  mind  has  expressed  it, 
from  the  four  corners. 

Mr.  MiGNAULT.  The  whole  act  must  be  coasidered. 

Mr.  McLean.  Now,  there  was  a  right  here.  We  have  a  dam,  navi- 
gation, water  power,  areas  on  which  mills  were  to  be  erected,  de- 
pendent upon  the  water  power.  It  all  was  a  unit.  Wipe  out  your 
water  power,  and  the  reason  for  the  occupancy  of  these  lands  ceased. 

Mr.  Tawney.  Does  not  the  water  power  continue  as  long  as  the 
dam? 

Mr.  McLean.  Yes,  but  

Mr.  Tawney.  They  have  the  right  to  maintain  the  dam  for  75 
years. 

Mr.  MiGNAULT.  So  far  as  any  rights  of  ownership,  except  to  these 
areas,  the  title  was  granted  in  perpetuity. 

Mr.  McLean.  That  I  am  going  to  deal  with  under  my  second  point. 

Mr.  MiGNAULT.  I  do  not  wish  to  disturb  the  continuity  of  your 
argument,  but  I  thought  I  should  call  your  attention  to  these  words. 

Mr.  McLean.  I  shall  deal  with  that  later.  There  is  one  further 
fact  that  I  wish  to  call  to  your  attention,  and  that  is  that  the  dam 
has  been  referred  to  by  everybody  as  standing  there  to-day  as  it 
existed  for  over  100  years.  That  is  not  the  fact,  as  you  will  see 
when  I  call  your  attention  to  some  of  the  testimony.  The  area 
marked  "  K,"  as  shown  on  Exhibit  IST.  Y.-l,  was  entirely  destroyed 
and  has  been  replaced  since  the  original  dam  was  built.  It  was 
destroyed  historically  in  1832.  Just  what  width  of  the  dam  was  de- 
stroyed I  can  not  say,  and  I  do  not  suppose  anyone  can.  But  that 
connection  between  the  dam,  and  Ogden  Island  was  destroyed,  and 
it  has  been  rebuilt  and  was  rebuilt  at  that  time  in  1832  under  the 
rights  acquired  under  the  statute  of  1808,  to  reconstruct  another  dam 
or  other  structure  that  may  be  necessary  for  the  enjoyment  of  Ogden 
of  the  rights  granted  under  that  statute. 

Mr.  MiGNAULT.  They  would,  of  course,  have  that  right  to  recon- 
struct the  dam  if  it  had  been  carried  away  during  the  term,  at  least, 
of  75  years. 

Mr.  McLean.  Yes,  and  they  did,  but  this  is  not  the  dam  that  was 
originally  built  prior  to  the  act  of  1808. 

Mr.  MiGNAULT.  Do  you  argue  that  that  makes  any  difference  ? 
Mr.  McLean.  I  think  it  does. 

Mr.  MiGNAULT.  I  shall  be  happy  to  hear  you  on  that. 
Mr.  McLean.  This  point  comes  more  particularly  under  the  ques- 
tion of  the  navigability  of  this  river.    The  testimony  has  shown 
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t""!:!:  a  navigable  channel  exists  and  exists  to-day  along  the  upstream 
of  Ogden  Island  to  the  dam. 
Mr.  MiGNAULT.  AYhere  the  lock  used  to  be  ? 

-Mr.  ^IcLean.  Perhaps  so  and  perhaps  not.  Our  engineers  tell  us 
It  it  is  impossible  to  tell  because  of  the  ancient  character  of  the 
'  and  of  the  long  time  that  the  lock  has  been  abandoned.  It  may 
L  o  that  the  lock  was  further  to  the  north  of  the  island. 
Mr.  ^IiGXArLT.  But  still  there  are  some  remains  of  the  lock  which 
ntify  the  site  of  the  lock. 
Mr.  McLean.  That  I  can  not  tell  you. 

-Mr.  MiGXAULT.  There  is  testimony  to  that  effect.    Is  there  not 
rimony  that  you  can  identify  the  lock. 
Mr.  Van  Kexxex.  Yes. 

Mr.  ]\IiGNAULT.  Some  protographs  were  put  in  the  record  showing 

remains  of  the  lock. 
-Mr.  Tucker.  Exhibits  19  and  20  show  that. 

Air.  McLean.  I  present  a  photograph  which  was  taken  by  our  en- 
eer  and  that  represents  all  that  we  can  find  of  the  lock.   With  the 

mission  of  the  commission  I  shall  file  this  photograph  as  Exhibit 
Y.-5,  showing  the  old  state  of  the  lock  as  it  exists  to-day. 

\rr.  Powell.  AVhat  is  the  purport  of  that?" 

Mr.  McLean.  It  is  more  of  historical  interest  than  anything  else. 
1  lid  not  offer  this  as  an  exhibit  until  the  discussion  arose  now. 
Mr.  MiGNAULT.  Continue  3^our  argument. 

-Mr.  McLean.  My  contention,  which  I  will  develop  further  is  that 
re  has  always  existed  a  navigable  channel  up  the  downstream 
e  of  that  dam,  and  there  exists  such  a  channel  to-day,  and  that 
^  grant  of  1826  could  not  have  convej^ed  to  Ogden  and  his  associ- 
-  the  title  of  lands  in  that  navigable  stream,  or  if  it  did  so  convey 
It  was  subject  to  the  right  of  the  state  to  appropriate  it  for  any 
rpose  that  it  saw  fit. 

Mr.  Van  Kennen.  Be  a  little  clear  on  that,  Mr.  McLean. 

^Ir.  Tawney.  Let  me  see  if  I  understand  the  contention  wdiich  you 
wish  to  make  to  the  commission.  Is  it  that  the  applicant  is  not  a 
riparian  owner? 

;Mr.  McLean.  I  have  not  touched  on  that  question  yet ;  I  shall  take 
that  up  in  dealing  with  my  second  point.  My  position,  in  brief, 
is  this  

Mr.  Van  Kennen.  Your  position  is,  that  under  the  law  of  1826,  if 
I  understand  it,  Mr.  Ogden  did  not  get  the  title  and  fee  to  the  lands 
below  the  dam,  but  merely  got  the  right  to  use  them  for  75  years. 
Is  that  it  ?  ' 

3klr.  ^IcLean.  Not  quite. 

Mr.  Van  Kennen.  He  must  have  some  kind  of  a  title  and  I  want 
to  know  wliat  it  is. 

Mr.  McLean.  I  think  he  undoubtedly  did  get  some  kind  of  a  title 
to  the  areas  below  the  dam,  shown  on  this  exhibit  N.  Y.-l,  marked 
A,  B.  C,  D,  E,  upon  which  he  erected  buildings  at  that  time,  or 
within  a  reasonable  time  thereafter,  or  during  tlie  bahince  of  the  75 
years  he  did  erect  his  mills.  I  do  not  think  he  acquired  title  to  the  bed 
m  the  strip  of  the  river  running/  from  the  main  shore,  below  the  dam, 
tcross  to  Ogden  Island. 
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Mr.  Van  Kennen.  You  concede  that  he  got  absolute  title  to  some 
of  them ;  is  that  right  ? 

Mr.  McLean.  No,  Mr.  Van  Kennen,  I  do  not  think  that  he  did. 

Mr.  Van  Kennen.  I  wanted  to  know  what  your  position  was ;  that 
answers  it. 

Mr.  McLean.  I  think  he  got  absolute  title  during  the  75  years  as 
against  all  the  world. 

Mr.  Van  Kennen.  He  could  not  have  any  such  title  as  that  under 
any  circumstances. 

Mr.  McLean.  I  would  also  call  your  attention  to  the  fact  that  the 
testimony  shows  that  at  the  point  A  where  the  applicant  has  asked 
for  permission  to  erect  a  dam  in  the  alternative,  according  to  the 
testimony  of 'Mr.  Connolly,  there  is  12  feet  of  water.  There  is  no 
question  but  that  12  feet  of  water  there  constitute  that  navigable 
water.  And  that,  broadening  the  act  of  1826  to  its  utmost  possible 
limits,  Ogden  and  his  associates  got  only  title  down  to  navigable 
water,  and,  therefore,  at  the  point  A  on  plate  1,  under  the  act  ofl 
1808  and  under  the  act  of  1826,  these  applicants  got  absolutely  na 
title  whatever ;  and  that  by  their  own  testimony. 

Mr.  Powell.  Because  you  say  that  is  in  a  navigable  channel  ? 

Mr.  McLean.  In  12  feet  of  water. 

My  second  point  is,  that  the  applicant  had  no  right  to  erect  the 
structures  proposed,  because  of  the  fact  that  they  are  riparian  owners. 
And  that  brings  me  to  the  broad  question  of  the  law  of  the  State  of 
New  York  in  and  to  the  bottom  soil  of  navigable  streams,  and  the 
rights  of  the  riparian  owners  in  these  streams,  if  any.  Of  course  our 
right  in  navigable  streams  is  an  inheritance  from  the  common  law 
of  the  mother  country,  and  I  think  that  I  can  place  before  you,  in 
the  language  of  a  very  learned  judge,  the  doctrine  that  it  is  the  law 
to-day  in  the  State  of  New  York,  more  clearly  than  I  can  express 
it  in  my  own  language.  I  shall  give  you  the  opinion  of  Mr.  Justice 
Vann,  a  very  eminent  jurist  in  the  State  of  New  York,  who  served 
for  many  years  on  our  court  of  appeals.  I  refer  to  198  New  York 
Eeports,  page  287,  in  the  case  of  Lewis  Bluepoint  Oysters  Cultiva- 
tion V.  Briggs : 

The  king  of  England  had  title  to  the  land  nnder  navigable  waters  throughout 
his  kingdom  as  his  private  property,  which  he  could  dispose  of  as  he  saw  fit 
without  restraint  or  hindrance  from  the  law.  This  was  known  as  the  jus 
privatum  held  by  him  in  his  individual  capacity.  (Commonwealth  v.  Alger,  7 
Cush.  53,  82,  90;  Hale  De  Jure  Maris,  11;  Hargrave's  Law  Tracts,  84,  89.) 
The  king  also  had  title,  as  sovereign  and  in  no  sense  as  proprietor,  to  the 
navigable  waters  themselves  within  rivers  and  arms  of  the  sea  where  the  tide 
ebbed  and  flowed,  but  he  held  them  in  trust  for  his  people  and  he  could  not 
dispose  of  them  by  grant  or  otherwise.  They  were  incapable  of  private  owner- 
ship, for  they  were  the  jus  publicum  held  by  the  king  in  a  representative 
capacity.  (Id.  Brackton  b.  2,  ch,  5,  par.  7;  Moore's  History  of  the  Foreshore, 
446,  533,  782;  Hale  De  Portibus  Maris,  85.) 

"  The  jus  privatum  of  the  owner  or  proprietor,"  said  Lord  Hale,  "  is  charged 
with,  and  subject  to  that  jus  publicum  which  belongs  to  the  King's  subjects; 
as  the  soil  of  an  highway  is,  which  though  in  point  of  property  it  may  be  a 
private  man's  freehold,  yet  it  is  charged  with  a  public  interest  of  the  people, 
which  may  not  be  prejudiced  or  damnified." 

That  is  the  principle,  and  while  in  the  examination  of  cases — they 
are,  of  course,  border  line  cases,  and  it  is  difficult  to  distinguish  some 
of  them — but  by  bearing  these  principles  in  mind  I  believe  our  courts 
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have  been  consistent  in  their  rnlings  on  the  qnestions  that  have  come 
'  .  fore  them. 

Mr.  PoAVELL.  These  rights  only  consist  of  two  rights — the  right  of 
-hinir  and  the  riaht  of  navigation. 
Mr.^McLEAx.  Ye<. 

^Ir.  PowELX.  And  the}'  do  not  even  include  the  right  of  bathing? 
Mr.  McLeax.  The  connnon  law  is  capable  of  extension ;  conditions 
ange  as  the  years  roll  by. 

^Ir.  Powell.  Yes,  but  the  people  always  bathe. 
Mr.  McLean.  Only  within  the  last  year  one  of  our  New  York 
dges  has  held  that  at  Coney  Island,  where  the  grant  of  the  fore- 
.ore  and  also  to  the  lands  imder  water  was  given  to  a  private  cor- 
ration.  that  corporation  could  not  exclude  the  people  from  bathing 
ill  these  waters. 
Mr.  Powell.  Your  laAv  differs  from  the  English  law. 
Mr.  McLean.  I  am  familiar  with  the  decision  reported  and  treated 
by  Sir  ^latthew  Hale,  where  the  right  of  bathing  was  prohibited. 

Mr.  ^IiGNAULT.  At  all  events,  there  is  no  right  of  bathing  in- 
volved in  this  case. 

Mr.  McLean.  The  first  case  which  I  wish  to  present  to  this  com- 
mission is  the  case  of  Gould  v.  Hudson  Kiver  Eailway  (6  N.  Y., 
522).  That  was  a  ver}"  early  case  and  was  practically  the  second 
case  that  I  could  find  which  construed  the  rights  of  riparian  own- 
ers in  navigable  waters.  It  mentions  the  prior  case  of  Lansing  v. 
Smith.  In  this  Gould  case  the  Hudson  River  Railway  Co.  obtained 
a  charter  from  the  State  of  New  York  to  the  railway  company  to 
run  its  tracks  along  between  high  and  low  water  marks  of  the  Hud- 
son River.  Mr.  Goidd  was  the  riparian  owner  and  he  sued  the  rail- 
way for  damages  because  of  the  fact  that  he  w^as  blocked  from  his 
access  to  the  navigable  waters  of  the  Hudson  River.  The  court  held : 

Tliat  the  owner  of  lands  adjoining  a  navigable  river  in  which  the  tide  ebbs 
and  flows  has  no  pri^•ate  right  or  property  in  the  waters  of  the  river  *  *  * 
and  is  therefore  not  entitled  to  compensation  from  a  railroad  built  along 
shore  between  high  and  low  water  mark. 

Then,  Lansing  v.  Smith,  8  Cowan,  146,  is  quoted  with  approval, 
and  it  said : 

I  will  not  pursue  this  subject  further  for  it  seems  to  me,  if  any  principle 
was  ever  settled,  this  case  settles  the  principle,  that  the  legislature  has  the 
right  to  regulate  and  control  all  navigable  waters  within  the  State  as  in  their 
judgment  the  interest  and  commerce  of  the  public  may  require. 

That  was  the  law  as  expressed  by  the  courts  at  that  time  with 
respect  to  the  Hudson  River.  These  were  earlier  cases  and  the 
court  in  commenting  recognizes  the  English  principle  of  waters 
where  the  tide  ebbs  and  flows. 

Mr.  Powell.  Does  that  not  turn  on  the  peculiar  wording  of  the 
statute.  It  is  a  most  elementary  principle  of  law,  Mr.  McLean,  that 
a  riparian  owner,  adjoining  tidal  waters,  has  the  right  of  access  to 
the  river.   Where  does  anybody  question  that? 

Mr.  McLean.  He  has  the  right  of  access,  of  course.  This  case 
was  Ijrought  on  the  point  of  taking  away  his  further  rights,  not  pre- 
sumably bimjjly  his  right  of  access.  But  in  any  event  the  court  of 
sppearheld  that  the  public  use,  and  the  grant  to  this  railway  was 
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a  public  use,  was  of  superior  importance  to  the  rights  of  the  riparian  . 
owner. 

Mr.  Powell.  That  is,  according  to  the  statutes. 
Mr.  McLean.  There  was  no  statute  passed;  it  is  based  entirely 
upon  the  common  law. 

Mr.  Powell.  That  can  not  be  common  law. 

Mr.  McLean.  That  is  the  law  of  our  State,  and  I  have  not  found 
a  case  in  which  that  has  been  upset. 

Mr.  Powell.  It  may  be  the  law  of  that  particular  case  on  its  facts, 
but  that  is  not  the  law  of  the  State. 

Mr.  McLean.  There  is  no  doubt  that  a  riparian  owner,  where  a 
public  servitude  does  not  intervene,  has  the  right  of  access  and  servi- 
tude, but  the  'point  is  clear  that  these  rights  which  were  granted  to 
him,  if  we  go  back  to  the  principle  as  set  forth  by  Judge  Vann,  were 
the  jus  privatum  and  are  subordinate  to  the  jus  publicum. 

Mr.  MiGNAULT.  The  right  of  access  is  not  very  material ;  the  ques- 
tion on  which  I  would  be  pleased  to  hear  you  is  as  to  the  ownership 
of  the  bed  of  the  river. 

Mr.  McLean.  That  case  established  that  the  bed  of  the  Hudson 
Eiver  belonged  to  the  people  of  the  State  of  New  York. 

Mr.  MiGNAULT.  But  does  that  not  go  on  the  fact  that  the  grants 
excluding  the  bed  of  the  river,  were,  that  the  old  Dutch  settlers,  ac- 
cording to  their  law,  owned  the  bed  of  the  river,  the  Dutch  law  not 
being  the  same  as  the  English  common  law. 

Mr.  Van  Kennen.  That  is  precisely  as  I  understand  it. 

Mr.  McLean.  That  does  not  appear  in  this  case. 

Mr.  MiGNAULT.  According  to  the  civil  law  principle,  the  bed  of  a 
navigable  river  does  not  belong  to  the  riparian  owner;  that  may  or 
may  not  have  been  the  Dutch  law,  but  

Mr.  McLean.  But  this  case  was  not  decided  under  the  Dutch  law, 
but  under  our  English  common  law. 

Mr.  MiGNAULT.  But  as  the  State  of  New  York  succeeded  to  any 
rights  which  the  Government  possessed  under  the  old  Dutch  law, 
possibly  the  State  of  New  York  acquired  the  bed  of  the  Hudson 
Eiver,  and  I  think  the  same  has  been  asserted  as  to  the  Mohawk 
Kiver. 

Mr.  Van  Kennen.  The  principle  is  a  little  different  in  the  case  of 
the  Mohawk  River.  I  see  soijie  reference  to  that  effect  in  the  de- 
cision of  one  of  your  courts,  I  think  it  was  in  connection  with  the 
Long  Sault  Development  Co.  case. 

Mr.  Powell.  The  same  was  held  in  the  case  of  the  St.  Lawrence 
River,  namely,  that  the  old  French  law  applied. 

Mr.  McLean.  On  that  point  I  was  going  to  refer  to  the  case  of 
the  People  v.  Tibbets  in  19  New  York  at  page  523.  This  was  a  case 
where  a  dam  had  been  erected  across  the  Hudson  River,  and  where 
one-half  of  the  surplus  waters  in  that  river  were  leased  to  the 
riparian  owner  who  owned  the  banks  of  the  river  at  the  Long  Sault 
or  west  side  of  the  dam. 

Mr.  MiGNAULT.  With  a  lease  of  the  water. 

Mr.  McLean.  A  lease  of  one-half  of  the  surplus  water  at  the  dam. 
The  leasehold  was  for  999  years.  It  passed  from  the  original  lessor 
down  to  his  heirs  until  it  got  into  the  hands  of  Mr.  Tibbets,  who  did 
not  pay  his  rent.   He  was  sued  for  that  rent  by  the  people  of  the 
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State  of  Xew  York.    He  set  up  as  his  defense  that  he  owned  that 
-iirplus  water,  not  as  a  lessee  but  by  right  as  the  riparian  owner. 
This  case  refers  to  the  same  Hudson  River. 
Mr.  Powell.  Was  it  tidal  at  that  place  I 

Mr.  McLeax.  The  court  still  retained  the  principle  of  the  tide 
bbing  i^ud  tiowing:  it  was  beginning  to  get  away  from  it  a  little 
later  on.    The  court  says  that  it  knows  no  particular  reason,  if  the 
river  is  suitable  for  commerce,  why  this  rule  should  continue,  but  it 
oes  recognize  the  rule  in  this  case,  and  the  court  says  (p.  526)  : 

If  in  this  instance,  as  I  shall  presently  show,  the  river  was  the  property  of 
e  people,  there  was  no  mistake.    The  defendant  was  then  bound  to  prove  that 

..e  river  was  a  private  stream;  and  there  was  no  evidence  to  that  effect. 
If  the  Hudson  Kiver  was,  previous  to  the  construction  of  the  dam,  a  navig- 
■le  stream  at  Troy,  and  there  had  been  no  grant  of  it  by  the  colonial  gov- 
iiors  under  the  King  of  Great  Britain,  or  the  people,  then  it  was  the  property 

:  the  people.  A  river  is  considered  as  an  arm  of  the  sea,  and  as  such  navigable, 
'  far  as  the  tide  rises  and  falls.  That  is  a  technical  rule  of  early  establish- 
ent,  and  of  uniform  and  constant  adherence.  Some  .ludges  and  authors 
-ve  maintained,  incidentally,  that  the  rule  did  not  apply  where  the  water 
ased  to  be  salt  or  brackish,  or  where  there  was  no  tidal  current  up  the  river, 
ut  I  have  not  seen  any  case  where  it  was  so  decided,  nor  any  authority  where 
was  separately  and  distinctly  stated. 

Mr.  Van  Kennex.  "\^Tiat  year  was  that? 

Mr.  McLeax.  1859.   On  page  528,  the  court  sa^^s : 

It  is  beyond  dispute  that  the  State  is  the  absolute  owner  of  the  navigable 
: -ers  within  its  borders,  and  that,  as  such  owner,  it  can  dispose  of  them 
the  exclusion  of  the  riparian  owners.    In  this  case,  the  State  exercised  its 
wer  of  disposition  in  making  the  lease,  and,  consequently,  such  lease  is  valid. 

The  court  ordered  a  reference  because  the  plaintiff  had  been  non- 
dted.   But  that  was  the  law  following  the  Lansing  case  and  follow- 
g  the  Hudson  River  case,  and  this  case  of  the  People  v.  Tibbets. 
Mr.  Van  Kennen  in  his  argument  said  that  at  the  time  of  these 
LTants  if  this  had  been  construed  that  undoubtedly  it  would  have 
en  held  by  the  courts  that  the  title  to  the  thread  of  the  stream 
i?  in  Ogden.    He  had  not  cited  any  cases  to  show  that  that  was 
le  law  of  the  State  of  New  York  at  the  time,  and  in  the  absence  of 
-v  case  declaring  that  to  be  the  law,  I  must  differ  from  him,  because 
think  the  law.  as  these  early  cases  have  shown,  was  that  the  title 
a  navigable  river  was  in  the  people  of  the  State  of  New  York, 
is  true  that  the  earlier  cases  limited  navigable  rivers  to  where  the 
le  ebbs  and  flows,  not  in  their  decision, ,  however,  but  purely  as 
"I  (iter. 

Mr.  MiGXAULT.  Mr.  Van  Kennen 's  argument  was  that  this  was  not 
a  navigaljle  river  and  therefore  the  title  went  to  the  thread  of  the 
stream. 

^Ir.  McLeax.  I  do  not  dispute  that.  If  this  is  not  a  navigable 
river  there  is  no  question  but  that  his  statement  of  law  was  right. 

Mr.  Vax  Kexxex.  With  the  definition  of  navigability  at  that 
time. 

Ml'.  McLean.  I  understand  Mr.  Van  Kennen's  argument  to  be — I 
think.  Mr.  Van  Kennen,  you  said  that  if  it  were  a  navigable  river 
his  title  would  not  be  to  the  bed  of  the  stream. 

Mr.  Van  Kenxex.  AMiere  the  tide  flows. 

^fr.  McLeax.  You  say  that  unless  it  is  a  tidal  river  it  is  not  a 
navigable  river  in  the  sense  of  the  definition  of  navigability. 
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Mr.  Van  Kennen.  Not  at  that  time. 

Mr.  MiGNAULT.  You  say  that  Ogden's  rights  are  to  be  3onstrued 
according  to  the  law  at  the  time  he  received  them. 

Mr.  McLean.  But  my  contention  is  this :  That  there  is  no  judicial 
construction  of  navigal3le  waters  at  that  time  which  would  justify 
Mr.  Van  Kennen's  submission. 

Mr.  MiGNAULT.  That  is  a  point  upon  which  I  would  like  to  have 
some  authority. 

Mr.  Powell.  I  refer  to  this  reported  case  of  Smith  v.  The  City 
of  Eochester,  92  New  York  Court  of  Appeals,  page  463. 

(Mr  Powell  gave  the  citation  from  Smith  v.  Rochester,  92  Court 
of  Appeals,  page  463,  and  continued:) 

That  is  a  very  clear-cut  decision;  you  can  not  get  a  cleaner-cut 
decision  than  that. 

Mr.  McLean.  I  am  not  familiar  with  that  case,  but  it  seems  to 
refer  to  a  lake. 

Mr.  Powell.  Yes ;  but  it  includes  lakes  with  rivers. 

Mr.  McLean.  All  I  can  say  is  that  in  many  cases  the  obiter  may 
lead  on  first  inspection  to  difficulties,  and  it  requires  the  facts  and  a 
study  of  the  underlying  principles  to  find  out  whether  the  court 
has  really  properly  construed  the  law  or  not.  I  shall  be  very  glad 
to  examine  that  case,  and  if  I  am  permitted  to  file  a  brief  in  com- 
ment upon  it. 

Mr.  Powell.  There  is  this  to  say  about  it,  that  you  might  say 
that  dictum  is  obiter  dictum,  for  the  simple  reason  that  the  stream 
that  was  under  consideration  in  that  case  was  a  nonnavigable 
stream,  but  there  is  the  decision. 

Mr.  Van  Kennen.  That  was  on  the  Genesee  River. 

Mr.  Powell.  Yes ;  at  Rochester. 

Mr.  MiGNAULT.  May  I  say  this,  that  in  this  case  to  which  Mr. 
Powell  has  referred,  the  case  of  Gould  v.  The  Hudson  River  Railway 
Co.,  is  distinguished,  so  I  presume  there  are  some  remarks  refer- 
ring to  it. 

Mr.  McLean.  I  shall  be  glad  to  have  an  opportunity  of  comment- 
ing on  that  case. 

Mr.  Powell.  That  was  in  1883. 

Mr.  Van  Kennen.  I  do  not  think  they  clung  to  the  old  rule  as 
late  as  that ;  I  have  read  that  case. 

Mr.  McLean.  As  to  the  rule  in  New  York  as  to  what  are  navigable 
streams,  in  Morgan  v.  King  (35  New  York,  454)  the  court  laid  down 
this  rule,  which  has  been  followed  very  generally.  I  quote  from 
page  459 : 

The  true  rule  is  that  the  public  have  a  right  of  way  in  every  stream  which 
is  capable  in  its  natural  state  and  its  ordinary  volume  of  water  of  transport- 
ing, in  a  condition  fit  for  market,  the  product  of  the  forests  or  mines  or  of 
the  tillage  of  the  soil  upon  its  banks.  It  is  not  essential  to  the  right  that  the 
property  to  be  transported  should  be  carried  in  vessels  or  in  some  other  mode 
whereby  it  can  be  guided  by  the  agency  of  man,  provided  it  can  ordinarily  be 
carried  safely  without  sucb  guidance.  Nor  is  it  necessary  that  the  stream 
should  be  capable  of  being  tbus  navigated,  against  its  current  as  well  as  in  the 
direction  of  its  current.  If  it  is  so  far  navigable  or  floatable  in  its  natural 
state  and  its  ordinary  capacity  as  to  be  of  public  use  in  the  transportation 
of  property,  the  public  claim  to  such  use  ought  to  be  liberally  supported. 

That  is  the  best  definition  I  can  get.  Now  to  return  to  this  point 
of  what  are  navigable  rivers. 
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Mr.  PoAVELL.  There  is  another  point  to  which  I  wish  to  draw 
your  attention.  A  stream  may  have  portions  of  it  navigable  and 
e  ther  portions  of  it  nonnavigable,  alternating;  it  may  have  a  stretch 
iionnavigable.  with  a  stretch  of  navigable,  and  resume  its  naviga- 
bility and  nonnavigability  alternately.  I  wish  to  call  your  attention 
to  that.  It  appears  to  have  been  recognized  by  the  Legislature  of 
New  York  that  at  this  point  it  was  not  navigable,  because  it  refers  to 
tlie  stream  where  it  becomes  navigable  again. 

^Ir.  Vax  Kennex.  That  refers  to  the  particular  case  which  Mr, 
AIcLean  has  cited.   It  is  precisely  what  they  held  in  that  case.  They 
eld  that  that  particular  stream!!  which  is  one  of  the  inland  streams 
nd  one  of  the  best  power  inland  streams  in  the  State  of  New  York, 
as  nonnavigable. 

Mr.  McLeax.  In  its  upper  roaches. 

'Sir.  Vax  Kexxex.  The  Eaquette  Eiver,  right  at  Potsdam,  within 
.  -hort  distance  of  the  St.  Lawrence  River. 

Air.  AIiGXAULT.  In  the  case  of  Smith  v.  Rochester,  479,  I  quote. 

(  Air.  Mignault  cited  from  the  case  at  page  479.) 

Mr.  McLeax.  That  is  the  point  to  which  I  am  coming.  The  court 
jot  away  from  the  doctrine  of  the  tide  ebbing  and  flowing  and  came 
own  to  exactly  the  principle  Mr.  Mignault  has  cited,  and  that  is 
lost  clearlv  stated  in  all  the  cases  I  have  found.  I  refer  to  the 
Illinois  Central  Railway  r.  Illinois,  146  U.  S.  Stip.  Ct.  Repts.,  p.  387. 
That  was  a  case  in  which  certain  rights  had  been  granted  under  the 

aters  of  Lake  Michigan  to  the  Illinois  Central  Railway,  and  the 
'  iiestion  came  up  as  to  what  the  rights  of  the  railroad  were  to  build  a 
long  dock  over  these  waters. 

Mr.  MiGXAi^LT.  That  was  the  dock  at  Chicago;  I  am  familiar  with 
'.at. 

Mr.  AIcLeax.  Yes:  and  the  court  discussed  it  very  fully.  Mr. 
Justice  Lurkin  discussed  the  whole  question  there,  and  gets  away 
iitirely  from  the  tide-water  rule,  and  says  that  is  not  the  true  rule 
li  this  country,  and  points  out  why  it  is  not,  because  our  inland  sea& 
nd  rivers  are  many  hundreds  of  miles  away  from  the  salt  water, 
and  he  says  the  principle  is  just  as  true  with  respect  to  fresh  water, 
if  in  fact  the  rivers  are  navigable  and  the  lakes  are  navigable.  He 
refers  to  the  two  rights  which  we  received  from  the  sovereign  of 
England,  the  private  right  and  the  public  right,  and  he  says  that 
when  the  State  has  granted  a  jus  privatimi,  no  matter  Avhat  the 
nature  of  that  grant  may  be,  it  is  always  subject  to  the  jus  publicum. 

Mr.  Powell.  No  one  disputes  that. 

Mr.  MioxAtXT.  You  need  not  elaborate  on  that. 

Air.  AIcLeax.  Now.  I  can  answer  Mr.  Van  Kennen's  query  about 
the  title  to  these  lands  which  were  granted  under  the  act  of  1826. 
He  asked  me  if  I  did  not  believe  that  the  grantee  there  acquired 
absolute  title  in  fee.  and  I  am  able  to  say :  no,  because  Avhat  was 
granted  to  them;  it  is  the  jus  privatum  and  it  was  subject  to  the  jus 
publicum.  And  if  the  State  of  New  Yoi'k  ever  has  to  exert  its 
right  of  navigation,  or  other  rights  inherent  to  it,  it  has  the  right 
of  doing  it  and  it  has  the  right  of  taking  those  lands  in  the  bed  of 
that  stream,  without  compensation  to  the  grantee. 

Mr.  Vax  Kexnen.  We  need  not  quarrel  about  that. 
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Mr.  McLean.  That  is  important  because  it  shows  what  the  rights 
of  the  State  were  to  the  bed  of  this  stream,  if  it  were  a  navigable 
stream. 

Mr.  MiGNAULT.  It  is  assumed  to  be  a  navigable  stream  in  the  act 
of  1808. 

Mr.  McLean.  The  acts  all  consider  it  a  navigable  stream.  That 
will  close  my  argument  on  that  point,  and  I  shall  summarize  very 
briefly. 

In  the  acts  of  1808  and  1826  I  believe  that  the  then  grantees 
acquired  the  right,  which  was  recognized  by  the  statutes,  to  maintain 
the  then-existing  dam  for  75  years ;  I  believe  that  under  the  act  of 
1826  the  State  granted  title  to  Mr.  Ogden  and  his  associates  in  so  far 
as  it  could,  under  this  theory  of  the  rights  held  as  a  proprietor  to 
the  areas  occupied  at  that  time  by  the  mills  and  buildings  then 
erected  or  in  process  of  erection. 

Mr.  Tawney.  Eight  there — I  have  been  examining  these  two  acts, 
and  I  want  to  ask  you  a  question.  The  act  of  1826  has  very  little, 
if  any,  relation  to  the  act  of  1808,  so  far  as  the  grant  of  rights  is 
concerned.  The  act  of  1808,  as  I  analyze  that  act,  grants  the  right 
to  construct  the  canal  in  addition  to  the  dam  previously  erected 
across  this  river. 

Mr.  McLean.  Yes. 

Mr.  Tawney.  The  right  to  take  the  water  above  the  dam,  the 
right  to  charge  toll  for  the  use  of  the  locks,  the  limitation  of  the  life 
of  the  act  to  75  years — that,  in  substance,  is  all  that  is  contained  in 
that  act.  Now  the  act  of  1826  begins  with  a  recital  recognizing  the 
proprietary  ownership  of  both  sides  of  this  river  in  David  Ogden, 
•and  it  vests  in  him  all  the  rights  of  the  people  of  the  State  of  New 
York  to  the  lands — 

situate  below  the  said  clam  and  by  reason  tliereof  

That  is,  because  they  are  situated  below  the  dam — 

has  been  rendered  susceptible  of  improvement  and  extending  down  tlie  branch 
of  said  river,  from  the  said  dam  to  the  navigable  waters  thereof.  To  have 
and  to  hold  to  the  said  David  A.  Ogden,  his  heirs  and  assigns,  forever. 

Is  not  that  a  grant  to  all  of  the  land  below  the  dam  down  to  the 
navigable  water  of  that  river,  in  perpetuity  ? 

Mr.  McLean.  No.  It  says :  "  Lands  rendered  susceptible  of  im- 
provement because  of  the  said  dam." 

Mr.  Tawney.  The  language  does  not  justify  that  construction — 

shall  and  he  is  hereby  declared  to  be  vested  with  all  the  rights  of  the  people 
of  this  State  to  the  lands  situate  below  the  said  dam  and  which  by  reason 
thereof  has  been  rendered  susceptible  of  improvement. 

That  is,  all  this  land,  by  reason  of  the  construction  of  the  dam, 
has  been  rendered  susceptible  of  improvement  down  to  the  navi- 
gable part  of  the  river. 

Mr.  McLean.  What  was  the  improvement  that  was  being  made  at 
that  time? 

Mr.  Tawney.  I  do  not  know. 

Mr.  Van  Kennen.  What  difference  does  it  make? 
Mr.  McLean.  It  makes  every  difference  in  the  world. 
Mr.  Tawney.  There  is  no  evidence  to  show  where  these  mills  were 
located. 
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Mr.  McLeax.  The  ruins  are  there  to-day,  and  it  is  a  matter  of 
evidence  that  the  ruins  are  there  to-day. 

^Ir.  MiGXAiT^T.  All  the  ruins  are  on  the  downstream  side  of  the 
dam. 

Mr.  Spra'it'.  Below  the  dam. 

Mr.  Van  Kexnen.  If  you  recall  the  testiuiony  of  Mr.  Rutherford, 
\  en  in  Atlantic  City  on  that  point,  it  pretty  fully  covers  that 
lund.    He  pn  e  the  names  of  the  mills,  about  the  time  they  were 
ilt.  and  so  on. 

Mr.  Tawney.  As  I  read  this,  it,  at  the  present  time,  seems  to  me 
ar  that  this  is  a  ^rrant  to  David  A.  Ogden  of  all  the  lands  in  the 
1  of  that  river  from  the  dam  down  to  the  navigable  part  of  the 
er. 

^fr.  Van  Kennex.  And  our  evidence  shows  that  is  something  like 
1  •  »<X^  feet. 

Mr.  Tawxey.  There  is  another  phase  of  this,  and  before  you  leave 
s  branch  of  the  case  I  would  like  to  speak  about  it.  I  would  like 
iM  know  what  your  judgment  is,  Mr.  McLean,  as  to  the  effect  of  the 

t  of  1826.  by  implication,  repealing  the  limitation  of  the  act  of 
'S,  as  to  the  time  of  its  duration. 

Mr.  McLeax.  As  I  stated  in  my  first  argument,  I  was  disturbed 
that,  but  the  point  was  clarified  when  I  read  a  report  which  refers 

that  very  privilege  which  is  given  and  says  that  it  is  given  because 
16  people  say.  or  because  it  is  represented,  that  the  lock  is  on  the 
vate  land  of  David  Ogden.    And  that  w^as  the  reason. 

Mr.  Tawxey.  How  do  you  interpret  this.    The  act  of  1826  says  in 

^  proviso : 

rovi/led.  That  nothing  contained  herein  shall  operate  to  prevent  the  i>eople 
iiis  State,  at  the  expiration  of  the  term  of  sevent.y-five  years  from  the  said 
ijr-i  day  of  April,  one  thousand  eight  hundred  and  eight,  to  alter  and  regiilate 
rl---  tolls  on  boats  passing  said  locks  as  they  in  their  discretion  may  deem  proper. 

If  they  intended  that  the  act  should  terminate  in  75  years,  there 
-  no  question  about  it. 

Mr.  ^IcLeax.  The  reasons  for  that  are  cited  in  the  report  of  the 
iciary  conunittee.  and  one  of  them  is  this — 

iiuving  been  represented  to  the  committee  that  the  lock  is  on  the  lands  of 
iJ  -  petitioner,  and  does  not  occupy  any  part  of  what  was  the  natural  bed  of 
T)  river. 

In  other  words  they  said:  We  are  going  to  grant  you  these  lands, 

•  if  this  lock  is  on  your  own  land,  it  can  continue  after  the  75  years, 
because  it  i^^  more  or  less  of  a  public  utility,  we  are  going  to  say 

T  we  will  have  the  right  to  regulate  the  tolls. 

dr.  Tawxey.  Whether  the  lock  is  on  his  own  lands  or  on  public 
Is.  the  right  to  regulate  tolls  is  a  right  vested  in  the  legislature. 

dr.  McLeax.  In  1826  that  right  was  not  recognized  as  it  is  to-day. 
ive  no  doubt  that  in  1826  the  right,  so  far  as  regulating  charges  of 

•  kind  is  concerned,  depended  on  absolute  private  ownership. 
Ir.  Tawx^ey.  The  law  of  navigation  was  exercised  at  that  time. 
Ir.  McLeax'.  Yes;  but  the  rights  of  navigation  would  be  in  public 
'  '.rs. 

-Mj-.  Tawxey.  They  describe  that  navigation  that  it  was  navigable. 
Mr.  McLean-.  I  say  it  was  navigable,  and  that  was  the  reason  for 
the  grant. 
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Mr.  Tawney.  If  he  constructs  his  lock  he  would  

Mr.  McLean.  I  have  another  answer  to  that,  and  it  is  this:  It  is 
a  well-recognized  rule  of  construction  that  the  general  proposition 
with  respect  to  the  construction  of  a  grant,  that  it  is  construed  against 
the  grantor,  is  absolutely  reversed  when  the  grant  is  from  the  sov- 
ereign to  the  people  or  from  the  State  to  the  people.  The  reason  for 
it  is  that  the  rights  of  the  public  are  involved,  and  on  that  point  I 
want  to  cite  what  Mr.  Gould  says  in  Gould  on  Waters,  third  edition, 
page  86: 

If  the  terms  of  the  grant  are  doubtful,  that  construction  will  be  adopted 
which  least  restricts  the  rights  of  the  State  and  of  the  public;  inasmuch  as 
public  grants,,,  whether  made  by  the  Crown  or  by  CongTess  or  by  a  State,  are 
construed  strictly,  and  pass  only  what  appears  by  express  words  or  necessary 
implication. 

Mr.  Tawney.  I  do  not  question  but  that  is  the  rule  of  construction, 
but  the  application  of  it  is  what  is  bothering  me  here. 

Mr.  McLean.  Mr.  Justice  Vann  cited  the  same  rule  in  the  case  of 
the  Bluepoint  Oyster  Co.  -v.  Lewis,  already  referred  to;  and  in  the 
case  of  the  People  of  the  State  of  New  York  v.  Staten  Island  Ferry 
Co.  (N.  Y.),  the  court  says: 

(Mr.  McLean  read  the  citation.) 

So  that  the  rule  is  here,  if  there  is  any  doubt  about  the  construction 
of  a  statute,  that  doubt  must  be  resolved  in  favor  of  the  State. 

Mr.  Tawney.  The  last  proviso  of  the  act  of  1826  is  significant,  as 
indicating  the  idea  that  the  legislature  recognizes  that  these  rights 
may  exist  after  75  years — 

And  provided  further,  That  nothing  in  this  act  contained  shall  be  taken  to 
prevent  or  in  any  manner  to  hinder  the  State  from  taking  from  the  said  branch 
of  the  river  St.  Lawrence  below  the  said  dam  any  water  for  the  use  of  any 
navigable  canal  or  canals  which  may  be  constructed  by  the  State  or  by  virtue 
or  in  pursuance  of  any  act  of  the  legislature  of  this  State — 

recognizing  the  fact  that  these  works  might  continue,  but,  notwith- 
standing that,  that  the  State  reserves  the  right  to  use  the  water  below 
the  grant,  notwithstanding  the  grant  of  the  bed  of  the  stream  to  the 
grantee  in  that  case. 

Mr.  McLean.  And  does  not  that  strengthen  my  argument,  that 
there  was  granted  under  the  act  of  1826,  visualizing  it  by  what  was 
heing  done  at  that  time,  the  construction  of  these  mills  along  the 
dam — that  title  was. granted  only  to  such  lands  as  those  on  which  the 
mills  were  erected  or  were  to  be  erected  for  the  purpose  of  using  the 
power  at  that  dam? 

Mr.  Tawney.  We  know  very  well  that  a  grant  of  tSat  kind  would 
be  absolutely  worthless,  because  there  must  necessarily  be  opportu- 
nities for  ingress  and  egress,  and  that  river  is  not  so  wide  there  that 
there  was  opportunity  for  building  all  of  these  mills  without  giving 
them  the  means  of  getting  in  and  out. 

Mr.  McLean.  The  photograph  of  the  dam  as  it  exists  even  to-day 
shows  that  there  was  a  roadway  across  the  top  of  the  dam,  and  that 
was  undoubtedly  their  way  of  ingress  and  egress. 

Mr.  Van  Kennen.  You  are  mistaken  about  that. 

Mr.  Tawney.  The  idea  of  a  specific  description  of  little  plots  of 
land  here  and  there  below  the  dam  seems  to  me  to  be  almost  incon- 
ceivable. 
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Mr.  Powell,  it  would  be  vague  for  uncertainty. 
Mr.  McLean.  That  is  all  they  wanted  it  for. 
Mr.  Tawney.  There  was  no  description  given. 
Mr.  McLean.  There  was  no  necessit}^  for  any  particular  descrip- 
tion. 

Mr.  Tawney.  Xo.  because  thev  intended  to  grant  all  the  land 
below  the  dam  down  to  the  navigable  water.  If  it  is  material  in  this 
case,  it  seems  to  me  clear  from  those  acts  themselves  that  that  is  the 
grant,  but  I  do  not  express  any  fixed  opinion  on  that. 

Mr.  McLean.  Of  course.  Mr.  Tawney,  I  am  not  saying  that  the 
areas  granted  were  limited  to  the  four  corners  of  the  building  that 
was  constructed  there.  I  think  that  would  be  unreasonable.  Of 
course  when  the  four  walls  were  erected,  and  it  was  necessary  for 
them  to  have  ingress  and  egress,  I  think  without  any  question  the 
necessary  lands  went  to  give  them  access. 

Mr.  ^IiGNAULT.  I  think  the  whole  thing  is  in  a  very  small  com- 
pass. By  the  act  of  ISOS  Ogden  took  no  title  to  lands  whatever, 
unless  you  can  say  by  implication  he  got  some  title  to  the  dam.  Then 
by  the  act  of  1826  he  did  get  a  certain  title  to  lands  below  the  dam, 
and  the  question  to  my  mind  is,  whether  those  lands  should  be  re- 
stricted to  those  which  were  susceptible  of  improvement  or  whether 
all  lands  between  the  dam  and  the  navigable  waters  below  were  in- 
cluded.  That  is  the  whole  question. 

Mr.  McLean.  That  is  the  whole  question  there. 

Mr.  ^IiGNAULT.  I  do  not  think  you  need  elaborate  that  at  any 
length. 

Mr.  Van  Kennen.  We  handed  in  an  elaborate  picture  showing 
that  there  were  quite  a  number  of  factories  there. 

Mr.  ;Mignault.  That  does  not  help  yerj  much. 

Mr.  Van  Kennen.  Except  that  some  one  asked  what  there  was 
there. 

Mr.  McLean.  I  wish  to  cite  to  the  members  of  the  commission  the 
Chandler-Dunbar  case,  229  United  States,  page  53  : 

This  title  of  the  owner  of  foot  land  upon  the  shore  of  a  navigable  river  to  the 
bed  of  the  river  is  at  best  a  qualified  one.  It  is  a  title  which  inheres  in  the 
ownership  of  the  shore,  and.  unless  reserved  or  excluded  by  implication,  passes 
with  it  as  a  shadow  follows  a  substance,  although  capable  of  distinct  ownership. 
It  is  subordinate  to  the  public  right  of  navigation,  and  however  lielpful  in  pro- 
tecting the  owner  against  the  acts  of  third  parties,  is  of  no  avail  against  the 
exercise  of  the  great  and  absolute  power  of  Congress  over  the  improvement  of 
navigable  rivers    *    *  *. 

But  the  flow  of  the  stream  was  in  no  sense  private  property,  and  there  is  no 
room  for  a  judicial  review  of  the  judgment  of  Congress  that  the  flow  of  the 
river  is  not  in  excess  of  any  possible  need  of  navigation. 

That  recognizes  these  rights  which  were  also  set  forth  in  the  Illi- 
nois case. 

Mr.  Powell.  Gould  is  regarded  amongst  English-speaking  au- 
thorities as  one  of  the  most  authoritative  books  on  waters  that  was 
ever  published  on  tliis  continent.  It  may  be  interesting  to  note  what 
Gould  says  about  that.   I  read  article  57 — 

57.  In  New  York,  the  question  has  given  rise  to  conflict  of  decision.  The  later 
decisions  adopt  the  common-law  rule,  which  has  been  held  there  applicable  to 
•treams  of  the  first  magnitude,  such  as  the  Hudson,  the  Oswego,  and  the  Gene- 
fee  Rivers.  The  Mohawk  Kiver  seems,  however,  to  form  an  exception.  In  the 
case  of  the  People  v.  Canal  Appraisers,  Davis,  J.,  delivered  an  elaborate  opin- 
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ion,  in  which  he  held  that  this  river  was  public  property,  upon  two  grounds: 
(1)  That  the  word  "navigable"  denotes  merely  navigability  in  fact,  and  is  so 
employed  in  the  early  authorities;  (2)  that  the  course  of  the  State's  legislation 
had  been  such  as  to  amount  to  a  reservation  for  public  purposes  of  the  Mohawk 
and  other  navigable  rivers  of  the  State.  This  decision  does  not  appear  to  have 
been  expressly  overruled  in  its  application  to  the  particular  river,  but  the  first 
ground  on  which  the  judgment  proceeds  can  not  now  be  regarded  as  tenable. 
The  Niagara  River,  which  is  the  national  boundary  between  the  United  States 
and  Canada,  also  forms  another  exception,  under  the  decisions  in  New  York,  to 
the  application  of  the  common-law  rule  in  that  State. 

And  that  would  be  on  the  ground  that  it  is  an  international  stream. 
There  you  have  one  of  the  most  authoritative  books  written  on  that 
subject. 

Mr.  McLean.  There  is  no  question  but  that  he  is  an  authority. 

Mr.  Powell.  The  same  thing  is  laid  down  in  Farnham. 

Mr.  McLean.  That  does  not  differ  from  my  position  funda- 
mentally or  from  the  principles  I  have  shown  have  been  established 
in  this  case. 

Mr.  MiGNAULT.  There  was  some  reference  this  morning  to  New 
York  decisions,  and  it  was  stated  by  Mr.  Van  Kennen  that  they 
were  the  cases  of  the  Long  Sault  Development  Co. 

Mr.  McLean.  That  is  212  New  York.  There  is  an  opinion  there 
as  to  the  question  of  whether  a  riparian  owner  has  any  rights  to  the 
bed  of  a  boundary  river. 

In  that  case  the  court  said  that  the  title  to  the  St.  Lawrence  River 
was  in  the  State  of  New  York. 

Mr.  MiGNAULT.  That  was  decided,  and  I  think  it  went  to  the 
Supreme  Court  and  was  upheld. 

Mr.  McLean.  The  United  States  Supreme  Court  said  with  respect 
to  that  case  (242  U.  S.,  p.  280) — and  mind  you  it  went  to  the  Supreme 
Court  of  the  United  States  on  the  question  involved  of  a  repealing 
act.  The  Legislature  of  the  State  of  New  York  passed  an  act  re- 
pealing the  charter  of  the  Long  Sault  Co.,  and  the  company  took  the 
case  to  the  United  States  Supreme  Court  on  that  point,  that  that  act 
was  unconstitutional,  because  it  was  in  violation  of  a  contract. 

Mr.  MiGNAULT.  I  think  they  were  to  make  certain  payments  to  the  . 
State  of  New  York  Appeal  Court,  and  they  tendered  a  payment  of 
$25,000,  which  was  refused,  and  they  took  out  mandamus  proceed- 
ings to  force  the  treasurer  of  the  State  of  New  York  to  accept  it. 

Mr.  McLean.  Exactly. 

Mr.  MiGNAULT.  And  the  answer  was  that  the  statute  was  uncon- 
stitutional. 

Mr.  McLean.  That  was  in  the  State  court,  but  they  got  into  the 
Federal  court  on  a  different  theory.  When  they  went  to  the  Federal 
court  they  interjected  into  it  this  question  of  the  statute  repealing  the 
right,  and  here  is  what  the  United  States  Supreme  Court  said : 

This  discussion  of  the  decision  by  the  court  of  appeals  makes  it  very  clear 
that  that  decision  does  not  give  any  effect  whatever  to  the  repealing  act  of 
1913,  but  that  wholly  independent  of  that  act  and  proceeding  upon  sound  prin- 
ciples and  abundant  authority  the  court  arrived  at  the  conclusion  that  the  act 
of  1907  was  unconstitutional  and  void;  and  therefore  it  results  that  this  case 
does  not  present  any  question  for  decision  under  the  Federal  Constitution,  and 
that  for  want  of  jurisdiction  the  writ  of  error  must  be  dismissed. 

Mr.  Tawney.  That  was  a  ratification  by  the  Supreme  Court  of  the 
decision  of  the  court  of  appeals  in  New  York. 

Mr.  McLean.  Exactly,  and  it  was  held  that  the  State  of  New 
York  had  no  right  to  hand  away  the  right  to  control  the  navigation 
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of  the  St.  Lawrence  River,  that  it  Avas  a  public,  navigable  stream, 
and  when  under  the  charter  the  Long  Sault  Co.  agreed  to  keep 
navigation  in  as  good  a  state  as  it  was,  the  court  said:  That  is  not 
sufficient,  that  is  coding  the  right  of  the  people  of  the  State  of  New 
York  to  this  river  to  a  private  corporation,  and  that  is  unconstitu- 
tional and  the  statute  is  unconstitutional.  These  were  the  real 
grounds  upon  which  the  State  of  Now  York  decided  that  case,  and 
the  United  States  Supreme  Court  said  these  were  substantial  grounds. 

In  conclusion,  I  wish  to  say  that  my  contention  is  that  this  Little 
River  is  a  component  part  of  the  St.  LaAvrence  River;  that  the  St. 
Lawrence  River  is  a  public  navigable  stream,  and  has  been,  so  long 
as  we  have  known  it,  from  the  earliest  times;  that  the  fact  that  they 
had  a  fill  or  road  across  this  Little  River  does  not  do  away  with  the 
fact  in  the  slightest  degree  that  it  is  a  navigable  river;  that  it  is  true 
that  in  the  earliest  days  boats  navigated  this  Little  River  and  carried 
around  this  rapid,  if  they  had  to,  and  that  has  been  done  in  many 
instances  on  rivers  which  are  held,  like  the  St.  Lawrence,  to  be 
navigable  rivers. 

Mr.  Magrath.  Your  contention  then  is  that  the  applicants  have 
no  title  to  the  bed  of  the  stream. 
Mr.  McLean.  Yes. 

Mr.  Magrath.  And,  therefore,  can  not  lawfully  construct  the  pro- 
posed works  across  the  Little  River. 

Mr.  McLean.  Without  the  consent  of  the  State  of  New  York  or 
authority  from  the  State. 

Mr.  Magrath.  Of  course,  you  know  this  commission  has  no  power 
to  render  a  decision  on  any  legal  right  the  applicants  may  have  in 
the  lands  on  which  works  are  to  be  constructed. 

Mr.  Tawney.  I  do  not  know  that  that  is  correct. 

Mr.  !^L\GRATH.  It  seems  to  me  that  whatever  legal  rights  these 
applicants  have  can  not  be  disturbed  by  this  commission. 

Mr.  Tawney.  They  can  not  be  destroyed  by  us. 

Mr.  ^Iagrath.  We  can  not  add  to  or  take  away  from  them,  and 
the  argument  has  all  been  based,  I  take  it,  upon  the  assumption  that 
we  have  certain  rights. 

Mr.  Tawney.  We  are  to  find  out  what  their  right  is. 

Mr.  McLean.  My  position  is  that  a  stranger  to  the  question  at 
issue  can  not  come  in  and  put  the  machinery  of  this  commission  at 
work.  That  is  putting  it  rather  roughly,  perhaps,  but  that  is  the 
underlying  principle.  It  is:  That  unless  the  applicant  can  establish 
a  title  to  the  inherent  property  rights  that  are  a  necessary  i^art  of  his 
plan  of  development,  that  he  is  in  fact  a  stranger,  and,  therefore,  it 
IS  necessary  for  your  own  ruling  to  determine  for  yourselves  whether 
or  not  the  applicant  has  title.  I  do  not  think  any  decision  that  you 
make  can  oust  the  State  of  New  York  from  whatever  title  it  has  in 
and  to  the  bed  of  the  Little  River.  But  I  think  we  would  be  very 
derelict  in  our  duty,  having  been  invited  to  attend  before  tliis  hon- 
orable commission,  and  feeling,  as  we  do,  that  there  is  this  defect  in 
the  title  of  the  applicants,  if  we  did  not  lay  that  position  before  you. 

Mr.  Magrath.  You  oppose  the  granting  of  this  application  upon 
the  ground  that  the  applicants  must  first  approach  the  State  of  New 
York  and  get  your  authority? 
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Mr.  McLean.  That  is  exactly  it.    I  do  not  go  so  far  as  to  say  that  , 
we  actually  oppose  it,  but  I  say  it  is  necessary  first  that  they  should 
have  permission  from  the  State  of  New  York  before  they  can  erect 
these  works.    That  is  my  contention  before  you. 

Mr.  MiGNAULT.  Are  you  interested  in  the  contention  of  Mr.  Van 
Kennen  as  to  the  natural  flow  of  the  Little  Eiver  and  what  the 
natural  flow  is  ? 

Mr.  McLean.  I  think  Mr.  Van  Kennen  and  I  are  absolutely  agreed 
upon  that  point ;  we  are  going  to  have  an  examination  made,  which  I 
understand  we  have  the  permission  of  this  commission  to  make.  I 
thought,  therefore,  it  was  not  necessary  to  take  up  any  time  in  argu- 
ing that.  Mr.  Van  Kennen,  I  think,  agrees  with  me  that  if  he 
establishes  title  there  to  the  proposed  works  as  riparian  owner,  or 
under  the  acts  of  1808  and  1826,  his  right  to  the  use  of  the  water  is 
only  to  the  natural  flow,  and  that  any  excess  of  water  over  the  natural 
flow  can  only  be  lawfully  used  by  him  with  the  consent  of  the  State 
of  New  York.    Is  that  right,  Mr.  Van  Kennen  ? 

Mr.  Van  Kennen.  I  ought  to  say  yes.  But  I  do  not  know  whether 
it  is  the  consent  of  the  State  of  New  York  or  the  consent  of  the  Fed- 
eral Government.  '  I  do  not  know  where  I  have  to  go  on  that.  There 
is  a  dispute  between  the  State  of  New  York  and  the  Federal  Gov- 
ernment as  to  which  controls  the  waters.  I  do  not  want  to  admit 
anything  on  that  point  that  would  prejudice  my  right  to  some  other. 

Mr.  McLean.  May  I  ask  you  whether  you  assert  any  right  on  the 
part  of  this  applicant  in  and  to  any  excess  of  waters  in  the  Little 
Eiver  over  and  above  the  natural  flow  ? 

Mr.  Van  Kennen.  Not  as  a  matter  of  right. 

Mr.  McLean.  He  asks  it  as  a  matter  of  favor. 

Mr.  Van  Kennen.  I  ask  it  as  a  matter  of  favor. 

Mr.  McLean.  Then  we  do  not  disagree  on  that. 

Mr.  Powell.  That  is  a  matter  of  United  States  law,  and  I  would 
like  you,  gentlemen,  to  clear  up  this  point  if  you  can.  If  this  original 
grant  would  carry  the  bed  of  the  stream,  could  the  State  of  New 
York,  by  any  legislative  act,  divest  that  company  of  it,  except  by 
way  of  condemnation  for  public  purposes  ?   Are  you  agreed  on  that  ? 

Mr.  Van  Kennen.  I  think  so. 

Mr.  McLean.  May  I  say  this :  The  State  of  New  York  could  divest 
the  owner  of  the  bed  of  this  stream  for  a  purpose  which,  under  the 
statute,  is  a  public  purpose,  such  as  a  water  plant,  an  electric  light 
plant,  or  a  plant  of  that  kind ;  some  public  use. 

Mr.  Powell.  Then  it  would  have  to  pay  for  it  ? 

Mr.  Van  Kennen.  Sure.  ' 

Mr.  McLean.  It  could,  for  navigation  purposes,  take  the  land 
granted  to  this  applicant  without  paying  a  cent.  That  was  held  in 
the  South  Bay  Oyster  Co.  case,  where  the  company  in  question  held 
a  charter  from  the  King  of  England  to  the  bed  of  the  great  South 
Bay  and  cultivated  oysters.  In  that  case,  the  Federal  Government 
decided  to  dig  a  channel  for  the  purposes  of  navigation  through 
that  oyster  bed,  and  destroyed  valuable  rights,  and  they  sued  for 
the  value  of  the  oysters. 

Mr.  Powell.  That  is  a  superior  navigation  right. 

Mr.  Van  Kennen.  Which  we  recognize. 


OBSTErCTIOX  OF  ST.  LAWREXCE  RIVER  AT  AVADDIXGTOX,        Y.  315 

Mr.  PoAVELL.  It  is  a  ^vell-recog-nized  principle  in  the  British  do- 
-linions  that  the  fnnction  of  a  legishitnre  is  not  judicial,  to  interpret 
the  law.  Do  you  crentlemen  ag^ree  that  if  the  State  of  New  York 
had  no  right  there  that  no  inference  could  be  o-athered  from  the 
fact  that  tliev  have  passed  this  enactment  as  to  what  the  law  actually 
was?  ^ 

!Mr.  Tax  Kexxen.  I  think  that  is  our  position. 

^Ir.  ^IcLeax.  I  do  not  understand  Mr.  Powell's  question.  But  the 
United  States  Congress  in  the  Wheeling  case  said  that  a  bridge 
over  a  river  was  not  an  obstruction  to  navigation,  although  the 
Supreme  Court  had  said  it  was  an  obstruction  to  navigation,  and 
on  return  to  the  United  States  Supreme  Court,  they  said :  The  Fed- 
eral Congress  has  determined  the  fact  that  it  is  not  an  obstruction 
to  navigation,  and,  therefore,  it  is  not,  and  their  decision  is  final. 

Mr.  Powell.  In  that  case,  there  was  only  a  resolution  of  Con- 
gress :  it  never  passed  to  the  form  of  an  act. 

]SIr.  McLean.  Oh.  yes  it  did ;  in  that  case. 

Mr.  Powell.  My  point  is  this :  Do  you  people  in  the  United  States 
recognize  this,  or  do  you  deny  the  principle  that  the  legislature  has 
any  judicial  power  of  interpretation?  Can  the  fact  that  the  Legis- 
lature of  Xew  York  passed  these  laws  be  taken  as  indicative  in  any 
way  of  what  the  law  was  with  respect  to  the  title  to  this  stream? 

Mr.  Van  Kexxex.  If  I  catch  your  meaning — the  legislature  has 
no  power  to  define  its  own  legislation;  the  courts  have  to  determine 
that  question. 

Mr.  McLeax.  The  legislature  could  pass  a  declaratory  law? 
Mr.  Vax  Kexxex.  Certainly. 

Mr.  MiGXAULT.  The  only  thing  is  that  when  the  legislature  passes 
what  we  know  as  a  private  act.  it  is  not  to  be  considered  as  having 
passed  upon  what  is  the  general  law.  It  gives  certain  privileges  by 
a  private  act,  but  these  are  without  any  effect  as  overriding  the 
general  law. 

ARGUMENT  OF  MR.  FRANK  H.  KEEFER,  K.  C.  (FOR  THE  DOMINION 

GOVERNMENT). 

^Ir.  Fraxk  H.  Keefer,  K.  C.  I  think  the  commission  is  to  be 
'>ngratulated  upon  the  fair  manner  in  which  my  learned  friend, 
Mr.  Van  Kennen,  has  presented  this  case  all  the  way  through. 
There  has  not  been  introduced  anywhere  a  desire  to  exceed  or  take 
from  any  feature  of  the  case  as  sometimes  we  have  had  experience 
<>f  before  this  commission.  Therefore,  it  is  for  the  commission 
erely  to  determine  the  matter  purely  upon  its  merits  and  upon 
the  law. 

^Ir.  Powell.  I  might  in  support  of  what  you  say  state  that  I 
have  nexer  been  connected  with  a  case  in  which  counsel  exhibited 
more  candor. 

Mr.  Keeper.  I  wanted  to  refer  to  it  becau.se  it  is  a  pleasure  to  me 
to  be  associated  in  such  a  case.    I  wish  now  to  associate  myself  with 
the  remarks  made  by  Mr.  Mignault  this  morning,  referring  to  the 
t.itements  wliich  have  appeared  in  the  public  press  conclenmatory 
f  this  commis.sion.    I  disagree  entirely  with  the  view  set  forth 
111  some  newspapers,  that  either  branch  of  this  commission  should 
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take  a  one-sided  view  of  any  matter  that  comes  before  it  and  not 
look  at  it  from  an  international  point  of  view.  In  that  regard  I 
quite  concur  in  what  was  said  this  morning  by  Mr.  Mignault. 

As  regards  the  question  of  the  title  to  the  Little  River  and  the 
waters  therein,  I  do  not  intend  to  take  up  your  time  at  all.  I  asso- 
ciate myself  with  all  that  my  learned  friend,  Mr.  McLean,  has  said 
in  his  able  argument  on  that  point.  His  submission,  when  you 
come  to  look  into  it,  will,  I  believe,  be  found  to  be  the  law  that  is 
applicable  to  this  case. 

I  would  like  to  deal  more  generally  with  the  merits  of  the  case 
from  an  international  point  of  view.  It  is  perfectly  clear  from  the 
evidence  that  has  been  adduced,  that  if  this  permission  is  to  be 
given  or  to  be  confirmed  by  this  commission,  that  compensatory 
works  are  necessary.  We  can  not  get  away  from  that  fact.  The 
evidence  of  Mr.  Stewart  establishes  that  point.  He  told  us  that  if 
30,000  c.  f.  s.  are  taken  down  this  river  the  effect  thereof  would  be, 
even  at  that  low  stage  of  229,  to  reduce  the  depth  by  2  feet  on  the 
canal  sill.  Therefore,  compensatory  works  are  necessary,  and  that 
I  think  confirms  this  position:  That  any  objection  that  heretofore 
Canada  has  made  to  these  applications — and  there  has  been  some 
little  private  criticism  as  to  that — the  fact  alone  that  navigation  is 
interfered  with  justifies  Canada  in  not  agreeing  to  these  projects 
heretofore,  because  in  these  other  applications  we  have  never  had 
compensatory  works  proposed.  In  this  case  we  have  compensatory 
works  proposed,  and  they  are  two  in  character.  One  is  a  dam  be- 
tween Canada  Island  and  Ogden  Island,  and  the  other  is  a  sub- 
merged weir.  The  dam  between  Canada  Island  and  Ogden  Island 
seems  to  be  necessary,  without  question,  so  far  as  I  can  understand 
it — subject  to  correction  by  my  learned  friend,  Mr.  King,  who  rep- 
resents the  navigation  interests. 

Mr.  King.  You  have  it. 

Mr.  Keefer.  I  take  it  that  irrespective  of  this  case  that  dam 
would  be  quite  a  benefit  to  navigation,  unless  the  effect  of  it  on  the 
current  is  detrimental  to  navigation,  and  I  can  not  say  as  to  that. 
The  navigators  have  told  us  about  that.  But  I  would  not  like  to  see 
the  commission  carried  off  its  feet,  with  respect  to  another  part  of 
the  case,  simply  because  the  construction  of  that  dam  may  be  bene- 
ficial to  navigation.  I  do  not  want  the  commission  to  reason  that 
because  of  that  therefore  this  application  should  be  granted.  The 
two  things  are  separate  and  should  be  disassociated,  the  one  from 
the  other.  If  the  navigation  interests  should  apply  to  Canada — and 
as  yet  they  never  have  done  so — and  ask  for  that  dam  to  be  con- 
structed from  Canada  Island  to  Ogden  Island  in  the  interests  of 
navigation,  I  am  quite  sure  that  Canada  would  erect  that  structure 
as  an  aid  to  navigation.  But,  so  far  as  this  power  scheme  is  con- 
cerned the  effect  of  that  would  be  to  restore,  by  virtue  of  a  struc- 
ture, two-tenths  of  the  2  feet  that  would  be  taken  away  by  virtue  of 
the  diversion  of  30,000  c.  f.  s.  in  the  Little  River.  Two  feet  is  gone 
and  the  proposition  is  to  put  a  little  of  it  back  by  virtue  of  this  struc- 
ture. There  is  no  difference  between  Mr.  Stewart  and  Mr.  Lea  upon 
that  point.  Mr.  Van  Kennen  spoke  of  Mr.  Stewart  as  being  like  an 
umpire  in  a  baseball  game,  who  when  the  pinch  came  gave  his  de- 
cision all  the  one  way.  Well,  that  is  Mr.  Stewart's  duty.   He  is  here 
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to  look  after  navigation  intere--ts,  not  at  the  high-water  stages,  and 
not  at  the  moderate  stages,  bnt  at  tlie  pinches  in  navigation  Avhen  the 
water  is  low.  AVe  have  had  the  water  down  to  that  low  level  that 
has  been  referred  to.  and  we  may  have  it  again,  and  it  does  i\ot  fol- 
low that  because  that  might  be  circumvented  some  other  way,  that 
we  should  waive  the  point.  Tlie  construction  of  a  dam  from  Canada 
I>land  to  Ogden  Island  may  improve  navigation,  but  it  will  not  ob- 
viate the  detriment  to  navio-atiou  which  is  caused  bv  developing  this 
50.000  c.  f .  s.  as  asked  for.  ^ 

This  is  a  very  serious  thing.  I  would  like  you.  gentlemen,  to  real- 
ize that  when  you  are  dealing  Avith  the  question  of  navigation  you 
are  not  only  sitting  as  Canadian  judges  dealing  with  Canadian  in- 
tere>t^.  or  as  American  judges  dealing  with  American  interests:  you 
are  neither  one  nor  the  other  in  this  case,  but,  as  regards  navigation, 
you  as  Canadians  have  got  to  deal  with  the  American  interests  of 
navigation  on  that  stream,  which  are  just  tlie  same  as  Canadian  in- 
terests in  navigation,  the  two  being  equal. 

Mr.  Tawney.  Are  you  now  speaking  of  the  seriousness  to  naviga- 
tion down  the  canal  or  down  the  channel,  or  both? 

^Ir.  Keefer.  I  am  speaking  of  the  seriousness  to  navigation  on 
the  St.  Lawrence  River,  which  would  be  down  the  river,  or  through 
the  canal,  because  the  two  are  interlocked.  Mr.  Stewart  pointed  out 
the  fact  that  the  water  on  the  sill  is  a  guide  to  those  who  want  to 
run  the  river,  and  that  if  you  have  not  16  feet  on  the  sill  of  Lock  24 
you  can  not  run  through  with  anything  drawing  more  than  14  feet. 
That  applies  to  United  States  steamers  as  well  as  to  Canadian  steam- 
ers :  it  is  not  simply  a  domestic  question  with  us.  The  L^nited  States 
have  their  rights  in  this  stream.  Canada,  it  is  true,  has  spent  the 
money  in  improving  navigation  here,  and  the  L'nited  States  has  the 
benefit  of  that,  and  we  certainly  do  feel  that  whenever  we  come  for- 
wai'd  with  a  proposition  for  the  protection  of  the  navigation  of  the 
8t.  Lawrence  Eiver,  we  will  not  only  have  the  sentimental  interest 
which  we  expect  to  have,  but  we  will  also  have  the  practical  interest 
of  advocating  something  which  is  of  benefit  to  the  LTnitecl  States, 
because  the  rights  of  the  United  States  in  that  navigation  are  equal 
to  our  own. 

Now.  the  compensation  that  is  proposed  to  try  to  relieve  this  un- 
fortunate situation — unfortunate  so  far  as  this  application  is  con- 
cerned— ib  a  submerged  weir,  and  Mr.  Lea  and  Mr.  Stewart  have  not 
agreed  upon  the  effect  of  that.  JMr.  Lea.  in  his  reexamination  has 
not.  in  any  way.  contradicted  Mr.  Stewart's  statement  that  this  sub- 
merged weir  would  have  to  be  built  higher  and  brought  up  some- 
where about  15  feet — 15  feet  or  17  feet;  it  makes  no  dilTerence  as  to 
that  for  the  purpose  of  my  argument  on  this  point.  It  has  been 
ghown  that  the  river  would  have  to  be  filled  there  in  order  to  raise 
the  water  at  the  lock  in  low-water  stages,  so  as  to  overcome  that  2 
feet  of  obstruction. 

Now,  fortunately  that  matter  had  to  come  before  Canada,  but  if  it 
has  not.  I  wouhl  most  strenuously  urge  you  not  to  consider  such  a 
projiosition.  Why  ?  What  is  the  public  policy  of  Canada  ?  I  do  not 
need  to  give  you  evidence  about  that.  You  have  seen  our  canal  sys- 
tems :  you  know  tliat  the  lock  system  on  the  Soo  Canal  is  20  feet,  and 
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you  have  been  on  the  Welland  Canal,  where  we  are  deepening  it  to  . 
25  feet. 

Mr.  Tawney.  Under  Article  VIII  of  the  treaty  the  commission 
not  only  has  the  power  to  approve  of  any  proposed  obstruction  in 
these  boundary  waters,  but,  as  a  condition  of  that  approval,  it  may 
require  the  construction  of  additional  remedial  or  protective  works. 
Suppose  that  something  in  addition  to  that  which  is  proposed  by 
the  applicants  should  be  found  by  the  commission  to  be  necessary  in 
order  to  compensate  fully.  Would  there  be  any  objection  then,  on 
the  part  of  Canada,  to  the  granting  of  the  application  ? 

Mr.  Keefer.  It  is  absolutely  impossible  for  me  to  answer  that 
question.  ♦ 

Mr.  Tawney.  That  is  in  the  judgment  of  the  commission. 

Mr.  Keefer.  I  would  answer  you,  then,  that  if  the  judgment  of  the 
commission  conflicts  with  that  of  our  engineers,  we  certainly  will  be 
guided  by  the  judgment  of  our  engineers.  Because,  under  this  treaty, 
our  sovereign  rights  are  not  to  be  taken  away  from  us. 

Mr.  Tawney.  Certainly  not. 

Mr.  Keefer.  We  would  have  to  be  guided  by  our  own  advisers. 
That  is  the  answer.  And  I  threw  out  the  suggestion  at  the  begin- 
ning of  this  case  that  the  proper  way  to  approach  the  case  was  for 
the  applicant  first  to  have  the  consent  of  the  Government  of  Canada. 
I  said  at  the  beginning  of  the  case  that  in  proceeding  to  take  evi- 
dence, we  were  putting  the  cart  before  the  horse.  You  may  make  an 
order,  but  we  may  have  to  refuse  consent  entirely.  It  would  have 
been  much  better  were  the  case  started  at  the  right  end. 

Mr.  Tawney.  At  the  same  time,  the  decision  of  either  Government 
as  to  what  is  necessary  for  the  protection  of  the  rights  of  the  people 
on  either  side  of  the  line,  is  not  conclusive  on  this  commission. 

Mr.  Keefer.  It  is  not. 

Mr.  Tawney.  Notwithstanding  the  authority  of  the  Government 
and  the  approval  of  the  plans,  the  commission  may  require  additional 
remedial  or  protective  works,  which  the  Government,  in  whose  juris- 
diction the  obstruction  has  been  authorized,  has  not  approved  of  at  all. 

Mr.  Keefer.  Then,  supposing  the  Government  deems  these  works 
inadvisable  and  refuses  to  permit  the  construction  thereof,  is  there 
any  authority  for  their  construction  ? 

Mr.  Tawney.  The  question  has  to  be  determined  whether  authority 
for  additional-  works  is  necessary  or  not. 

Mr.  Keefer.  The  whole  object  of  the  International  Joint  Com- 
mission is  to  avoid  international  disputes,  and  here  we  are  disputing 
on  authorit}^,  which  leaves  the  door  decidedly  wide  open  for  another 
international  dispute.  You  make  an  order  which  is  not  thought 
advisable  in  our  interests  of  navigation,  a  dispute  arises,  which  can 
be  easily  avoided  if  the  applicants  in  this  case  would  first  apply 
to  Canada  and  have  refusal  or  acceptance,  and  then  this  commission 
can  make  its  order.  We  certainly  have  got  the  cart  before  the 
horse  when  the  application  is  first  made  to  this  commission.  But 
that  is  not  my  business.  I  do  not  want  to  throw  difficulties  in  the 
way  of  these  applicants.  I  realize  that  they  have  considerable  money 
invested  in  this  property,  and  that  they  would  like  to  get  it  out. 
Personally,  I  would  like  to  see  them  get  their  money  out;  I  do  not 
want  to  interfere  with  the  private  rights  of  any  citizen,  nor  does 
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niT  country,  but  the  evidence  is  perfectly  clear  that  this  private  right 
is  only  one-tenth  part  of  the  public  rioht.  The  plan  of  power  de- 
velopment that  has  been  talked  about  in  this  application  is  30,000 
horsepower  and  the  potential  development  there  is  300,000  horse- 
power. I  want  to  bring  before  you  the  public  right  as  against  this 
in-ivate  right,  and  I  am  fully  persuaded  that  you  will  pay  just  as 
luch  attention,  if  not  more,  to  the  public  right  as  you  will  pay  to 
i  rivate  rights. 

The  two  countries  may  differ  on  the  question  of  policy  regarding 
these  public  riglits.  We  know  what  the  policy  of  Canada  is.  We 
know  what  the  policy  of  Ontario  is,  and  in  Ontario  these  lands  are 
situated.  We  know  that  the  development  of  our  water  powers  by 
the  Ontario  hydroelectric  commission  is  a  live  question  in  public 
affairs  in  Canada.  It  is  one  of  the  great  outstanding  features  of 
public  legislation  in  Ontario.  Then,  the  Federal  Government  of 
Canada  has  dechired  its  policy,  and  it  has  submitted  to  the  United 
States,  with  reference  to  the  St.  Lawrence  Eiver,  a  proposal  to  im- 
mediately enter  into  the  question  of  developing  the  powers  on  that 
river.  It  is  a  very,  very  vital  question  to  us ;  we  have  a  polic}^  upon 
it,  and  I  submit  with  all  confidence  that  when  this  commission  is 
convinced  that  there  is  a  policy  on  this  question,  it  will  pay  heed  to 
that  policy.  It  is  now  a  public  law ;  it  has  been  made  so  by  statute 
practically,  by  virtue  of  an  order  in  council  that  has  been  passed 
recently,  namely,  that  the  development  internationally  in  some  way 
of  this  river  should  be  immediately  considered  and  taken  in  hand. 
Bear  this  in  mind,  that  when  I  speak  of  that  I  am  not  opposed  one 
iota  to  this  company  coming  before  you  with  a  scheme  to  join  across 
to  the  Canadian  side  for  the  complete  development  of  the  power 
on  that  river.  We  will  join  hands  with  anybody,  whether  it  is  a 
private  individual  on  the  American  side,  or  whether  it  is  a 
State  Government  or  the  Federal  Government,  to  develop  the  entire 
power  on  that  river,  but  on  our  side  we  know  where  the  control  will 
be.  We  in  Canada  will  control  our  own  power,  and  we  will  manage 
it  here,  and  so  we  most  strenuously  object  to  any  private  piecemeal 
development  of  the  power  there.  I  submit  to  this  commission  that 
the  people  of  Canada  are  very  sensitive  about  any  interference  wdth 
any  riglits  of  Canada  for  the  benefit  of  private  individuals.  I  shall 
not  argue  the  question  whether  that  is  right  or  Avrong,  but  you,  as  in- 
ternational judges,  must  take  that  into  consideration  when  you  are 
dealing  with  the  question;  you  can  not  ignore  it. 

Mr.  Tawney.  Carry  your  argument  to  its  logical  conclusion,  and 
would  it  not  result  in  absolutely  defeating  the  purpose  of  the  high 
contracting  parties  in  making  this  treaty  in  so  far  as  they  have  by  the 
treaty  authorized  or  created  a  tribunal  for  the  purpose  of  passing 
upon  every  individual  case  of  possible  or  potential  power  develop- 
ment witliin  the  boundary  waters? 

Mr.  Keeper.  I  would  say  no,  absolutely,  that  it  will  not,  and  I  will 
tell  you  why. 

Ml*.  Tawney.  Let  me  answer  you  that  it  would,  in  my  judgment, 
and  for  this  reason :  Then  the  private  owners  or  the  people  of  both 
countries  would  be  in  exactly  the  same  position  they  were  in  before 
this  treaty  was  made. 

Mr.  Keefek.  We  all  agree  with  tliat. 


320      OBSTRUCTION  OF  ST.  LAWRENCE  RIVER  AT  WADDINGTON,  N.  Y. 

Mr.  Tawney.  That  is,  they  would  have  to  wait  until  the  two  Gov- 
ernments, through  diplomatic  relations,  could  agree  on  some  general 
plan,  and  that  would  necessarily  involve  delay.  Industrial  develop- 
ment in  both  countries  would  be  retarded,  and  one  of  the  purposes 
the  treaty  had  in  view  was  without  delay  to  make  provision  for  de- 
velopment, to  the  benefit  of  the  people  of  both  sides,  of  these  various 
water  powers,  just  as  soon  as  whatever  applicants  brought  forward 
their  applications,  with  the  authority  of  the  Government  within  whose 
jurisdiction  it  was  to  be  made,  and  secured  the  approval  of  this  com- 
mission. If  they  had  to  wait  now  until  the  two  Governments, 
through  diplomatic  negotiations,  or  otherwise,  agree  upon  some 
joint  scheme  for  power  development,  all  along  the  boundary  waters, 
that  inevitably,  in  my  judgment,  defeats  the  purpose  of  the  treaty. 

Mr.  Keefer.  I  would  take  issue  with  you  in  this  way :  If  the  pro- 
posal of  the  applicants  did  not  ask  for  any  public  domain  of  Canada, 
it  is  none  of  our  funeral,  and  we  could  not  object  to  them.  On  the 
contrary,  I  say  with  all  sincerity  that  I  do  not  think  there  has  ever 
been  given  to  this  commission  the  power  to  give  away  the  public  do- 
main of  Canada.  And  that  is  what  we  took  issue  on  in  regard 
to  the  South  Sault  Channel. 

Mr.  Tawney.  And  the  testimony  of  your  own  witnesses  is  that 
this  development  does  not  interfere  with  the  development  on  either 
side  of  the  boundary  in  the  main  channel.  Then,  what  is  the  real 
purpose  of  this  advocacy  of  delay? 

Mr.  Keeper.  Let  me  answer  you — the  testimony  of  the  witnesses 
is  clear  that  this  work  must  be  accompanied  by  compensatory  works ; 
you  can  not  get  on  without  them. 

Mr.  Tawney.  No. 

Mr.  Keefer.  These  compensatory  works  would  be  on  the  public 
domain  of  Canada.  Now,  if  you  are  asking  us  to  give  up  something 
that  will  injure  our  big  development  scheme,  we  will  not  do  it.  There 
is  plain  language  for  you. 

Mr.  Tawney.  On  the  testimony  of  your  own  engineer,  it  will  not 
require  the  Dominion  of  Canada  to  give  up  anything. 

Mr.  Keefer.  Yes,  it  does. 

Mr.  Tawney.  It  has  nothing  to  give  except  its  approval  or  author- 
ity for  the  construction. 

Mr.  Keefer.  It  asks  for  a  most  vital  thing,  and  you  interrupted  me 
when  I  was  going  to  tell  you  why  we  object  to  the  submerged  weir. 
You  must  put  the  submerged  weir  in  our  channel,  bringing  the  level 
to  15  feet.  What  is  the  effect  of  that?  At  present  on  a  level  of  14 
feet  a  boat  could  get  through  drawing  15  feet. 

Mr.  Tawney.  You  are  talking  about  navigation? 

Mr.  Keefer.  I  am  talking  about  navigation. 

Mr.  Tawney.  We  were  speaking  now  about  power  development. 

Mr.  Keefer.  If  they  ask  for  power  development  on  the  other  side 
which  does  not  interfere  with  navigation  or  any  of  these  things 
which  are  vital  to  Canada,  then  it  is  not  our  funeral,  but  when  it 
does  interfere  with  these  things  it  is  our  funeral.  There  are  appli- 
cations here  for  piecemeal  private  development  of  the  water  powers 
of  the  St.  Lawrence,  and  we  want  a  full  development. 

Mr.  Tawney.  The  high  contracting  parties  decided  that  no  de- 
velopment could  be  made  on  either  side  without  affecting  the  levels 
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of  the  waters  on  the  other  side,  and  for  that  reason  they  appointed 
a  tribunal  to  decide  what  the  effect  would  be  

Mr.  IvEErER.  But,  !Mr.  Tawney,  suppose  you  have  applications  for 
:i  work  which  does  not  interfere  with  the  level  and  is  not  detri- 
mental to  navigation,  have  you  known  of  an  instance  where  Canada 
came  forward  and  objected?  And  when  we  do  come  forward  and 
object,  we  ask  for  careful  consideration  of  our  views.  Now,  what  is 
The  point  I  am  trying  to  make  to  you  ?  You  can  not  put  this  Aveir 
in  without  compensatory  work.  It  may  be  that  the  compensating 
work  you  build  at  Canada  Island  is  a  benefit  to  navigation,  but  the 
other  will  be  a  detriment.  We  are  looking  forward  to  a  great  and 
growing  trade  in  Canada;  we  are  spending  millions  of  dollars  to 
get  a  :25-foot  channel.  We  have  had  to  stop  our  project  during  the 
war.  You  know  all  these  facts.  At  the  AYelland  Canal  we  have  our 
locks  half  built  to  a  depth  of  25  feet,  and  even  to  a  depth  of  32  feet 
'n  the  future,  if  that  is  considered  necessar}^  You  ask  us  to  con- 
~  'Ut  for  a  mere  30,000-horsepower  development  to  put  a  weir  in 
I  here  that  would  bring  the  water  up  to  15  feet,  and  then  when  we 
put  in  a  regulating  dam  we  have  to  take  that  out  again.  We  are 
brought  here  before  this  commission  in  regard  to  a  picayune  matter 
as  compared  with  the  great  project  which  we  have  in  view.  We  are 
pointing  out  to  the  connnission  that  the  applicants  are  asking  of 
us  something  for  their  benefit  which  Ave  do  not  think  should  be  given 
to  them,  unless  they  come  in  and  join  us  in  some  way,  we  care  not 
liow.  for  the  complete  scheme.  Canada  will  not  consent  to  any  such 
jiroposition  as  is  made  here. 

Mr.  MiGNAULT.  That  quits  the  whole  matter. 

^Ir.  Keefer.  That  quits  the  whole  matter. 

]Mr.  MiGXAULT.  If,  under  Article  III  of  the  treaty,  Canada  does 
not  allow  this  weir  to  be  built,  it  can  not  be  built. 

Mr.  IvEEFER.  And  I  frankly  tell  you  that  Canada  Avill  not  consent 
to  it. 

Mr.  Magrath.  Of  course,  the  applicants  in  this  case  are  not  like 
new  applicants  coming  before  the  commission  with  an  absolutely 
new  scheme.   These  applicants  have  title  extending  back  to  1808. 

Mr.  Keeper.  In  making  the  statement  I  have  made,  do  not  think 
for  a  moment  that  Canada  would  be  a  party  to  being  in  the  position 
•of  a  dog  in  the  manger.  We  do  not  want  to  deprive  these  gentle- 
men of  what  they  have  got,  but  when  they  come  here  and  ask  for 
more,  we  take  a  strong  attitude  against  granting  them  that. 

^Ir.  Magrath.  You  contend  they  are  not  entitled  to  the  natural 
flow  of  the  stream  ? 

Mr.  Keefer.  That  is  a  matter  Avhicli  can  much  better  be  argued 
by  Mr.  McLean  than  by  me.  That  is  a  domestic  matter  concerning 
tfie  State  of  New  York,  and  I  do  not  think  that  I,  as  a  Canadian 
counsel,  should  be  called  upon  to  interpret  American  law.  If  you 
ask  me  for  my  opinion  of  the  matter,  individually,  as  a  Canadian 
-counsel,  I  would  say,  as  Mr.  McLean  has  said,  that  whatever  private 
rights  these  people  have  are  subservient  to  the  rights  of  navigation, 
and  that  when  I  urge  that  before  you  I  am  urging  it  for  American 
-citizens  just  as  much  as  for  our  own  citizens,  because  they  have  the 
same  rights  of  navigation  in  that  stream  as  we  hcxe.  Therefore, 
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whatever  title  these  people  claim  must  be  subservient  to  the  rights  of 
navigation. 

Mr.  Tawney.  Suppose  the  commission  should  ultimately  deem  that 
some  approval  should  be  granted,  and  that  it  made  this  approval 
conditional  upon  the  protection  of  the  rights  and  interests  of  naviga- 
tion,  so  that  the  work  should  not  in  any  way  interfere  with  or  ob>  ] 
struct  navigation,  then  what  objection  would  you  have? 

Mr,  Keefer.  May  I  give  you  another  suggestion,  Mr.  Tawney — - 
things  are  stirring  very  rapidly  just  now,  and  I  have  the  conviction 
strong  within  me  that  it  would  not  be  a  very  difficult  matter  for  these- 
applicants  to  arrange  with  the  United  States  and  the  State  of  New 
York  for  a  charter  by  which  they  could  get  authority  to  develop  the 
whole  powe¥  of  that  river,  and  then  let  them  come  to  us  and  we  will 
join  them.  That  is  a  solution  of  the  matter,  and  it  is  a  different 
solution  altogether  from  an  attempt  on  the  part  of  this  commission 
to  make  an  order,  and  force  us  to  assent  to  it. 

Mr.  Tawney.  Nobody  is  trying  to  force  you.  The  idea  you  sug- 
gest of  a  scheme  for  the  development  of  300,000  horsepower  would 
require  an  investment  of  millions  of  dollars. 

Mr.  Keefer.  Are  there  not  some  others  who  would  associate  with 
them  ?  I  have  been  told  that  in  three  months  that  could  be  done.  I 
have  been  told  on  very  high  authority  that  the  American  Govern- 
ment does  wish  a  large  plant  of  a  certain  nature  built  at  that  pointy 
and  it  is  only  within  a  short  time  they  have  come  to  that  conclusion. 
I  think  that  is  a  wiser  suggestion  that  the  two  countries  should  get 
together  and  adopt  that  large  plan,  than  to  have  the  commission 
make  an  order  here  in  relation  to  which  Canada  will  perhaps  have  to 
say  no.   We  on  our  side  are  very  anxious,  and  why  are  we  anxious  ? 

Mr.  Tawney.  How  recently  have  you  become  anxious  ? 

Mr.  Keefer.  I  will  tell  you  how  recently.  When  you  are  freezing 
to  death  you  will  begin  to  look  about  you  for  whence  you  can  get  heat. 
We  are  importing  to-day — I  got  the  figures  from  you,  Mr.  Magrath,. 
3,600,000  tons  of  anthracite  coal  from  the  United  States,  and  16,- 
000,000  of  bituminous  coal.  There  are  300,000  horsepower  at  this 
point,  and  1  horsepower  is  equal  to  10  tons  of  coal  per  annum. 
Therefore,  with  thoroughly  equipped  machinery,  there  are  3,000,000 
tons  of  coal  being  wasted  every  year  that  the  power  there  is  not 
developed.  Do  you  think  that  the  State  of  New  York  and  the  Prov- 
ince of  Ontario,  realizing  that,  have  not  got  enough  ability  and 
energy,  whether  in  private  individuals  or  in  the  State  itself,  to 
grapple  with  such  a  problem  as  that  and  try  to  overcome  that  short- 
age of  heat-producing  elements  which  Mr.  Magrath  knows  so  much 
about,  as  fuel  controller? 

Mr.  Magrath.  I  did  not  know  what  you  wanted  that  informatioik 
for. 

Mr.  Tawney.  Now,  Mr.  Keefer. 

Mr.  Keefer.  I  would  like  to  be  allowed  to  go  on  with  my  argu- 
ment without  interruption,  Mr.  Tawney.  In  the  last  power  develop- 
ment case  that  was  before  you,  we  opposed  that  scheme  very  vigor=- 
ously.  There  is  700,000  horsepower  there,  and  on  the  same  basis 
of  1  horsepower  being  equal  to  10  tons  of  coal,  7,000,000'  tons  of  coail 


OBSTRUCTIOX  OF  ST.  LA^^'REXCE  ER^R  AT  WADDINGTON,  N.  Y.  323 


could  be  saved  if  AA^e  ^ot  power  to  develop  that.    There  is  1,000,000 
horsepower  equal  to  10,000,000  tons  of  coal. 

^Ir.  Tawxey.  That  was  all  known  when  the  submission  of  the 
United  States  was  put  before  Canada  for  the  purpose  of  investi- 
iration. 

]Mr.  Keeper.  When  the  public  realizes  that,  when  our  Parliament 
realizes  that,  when  the  conservation  commission  of  the  State  of  New 
York  realizes  that,  there  will  be  no  difficulty  in  getting  that  develop- 
ment. These  gentlemen  who  are  making  the  application  here  will, 
they  say,  get  5  feet  more  head,  and  they  will  be  benefitted  by  it.  They 
can  afford  to  wait  a  while  yet  and  probably  look  around  for  ad- 
ditional people  to  join  them  and  come  forward  with  a  big  scheme 
hich  would  provide  for  the  development  of  300,000  horsepower  at 
lat  place,  instead  of  the  little  picayime  transaction  like  this,  wast- 
ing our  time  for  the  last  three  days  about  30,000  horsepower,  when 
we  have  such  a  big  scheme  in  front  of  us.  These  are  the  points  that 
I  would  like  you.  gentlemen,  to  look  at. 

Mr.  Taw>."ey.  So  long  as  the  development  of  this  power  does  not 
letract  in  the  least  from  the  development  of  power  under  the 
main  scheme,  why  ought  there  be  delay  ? 

Mr.  Keefer.  It  does  detract  from  it ;  have  I  not  made  myself  clear  ? 

Mr.  Taw^-ey.  I  am  referring  now  to  the  testimony. 

]\Ir.  Keefer.  So  am  I. 

^Ir.  Tawxey.  Mr.  Stewart  sa3^s  

^Ir.  Keeper.  Mr.  Stewart's  evidence  is  plain  upon  that  point.  You 
have  before  3'ou  in  this  problem  on  the  one  hand  the  private  interests 
which  I  am  not  Avanting  to  hurt ;  you  have  the  private  interests  ask- 
ing for  one-tenth  of  the  potentiality  of  that  river,  and  on  the  other 
hand  you  have  before  you,  for  consideration  in  the  public  interest, 
the  potential  develo^Dment  of  300.000  horsepower,  and  also  the  regu- 
lation of  Lake  Ontario,  which  will  benefit  all  the  powers  below  and 
improve  navigation. 

Sir.  Tawney.  We  have  no  proposition  of  that  kind  before  us. 

Mr.  Keefer.  No,  but  Canada  has  these  things  in  contemplation, 
and  we  want  to  get  j-our  sympathy  for  these  projects. 

Mr.  Taw^ney.  Canada  may  have  these  propositions  to  make,  but 
they  are  in  no  concrete  shape  in  contradistinction  to  the  scheme  that 
is  now  before  us. 

Mr.  Keefer.  If  tlie  projects  contemplated  by  Canada  conflict  with 
a  private  scheme  like  this,  and  we  have  testimony  that  this  scheme 
does  conflict  with  them — then  that  is  sufficient  to  stop  this  matter. 
The  evidence  is  that  you  can  not  take  30,000  c.  f .  s.  from  that  stream 
without  reducing  the  water  2  feet.  And  how  are  you  going  to  re- 
store that  water?  Canada  has  spent  millions  in  maintaining  the 
present  status  quo  of  water  for  navigation.  Is  all  that  to  be  swept 
aside  simply  because  some  one  wants  to  develop  30,000  horsepower 
immediately  ?  I  was  not  present  at  the  time,  but  I  saw  it  stated  in 
the  press  that  Mr.  Tucker  had  said  that  he  did  not  contemplate  the 
development  here  until  after  the  war.  He  told  the  commission  how 
difficult  it  was  to  get  plant,  and  machinery,  and  several  other  things, 
but  he  applies  now  to  get  authority  for  this  work  which  can  be  ob- 
tained later  on  just  as  well.  You  must  realize  that  even  if  you  make 
an  order  to-morrow  this  scheme  has  to  wait.    Then,  I  say,  let  this 
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private  scheme  wait  a  bit  longer  until  the  big  development  scheme  is* 
proposed.    Mr.  Tawney  seems  to  think  that  is  impossible;  I  know 
it  is  not. 

Mr.  Tawney.  I  am  judging  of  the  future  by  the  past. 

Mr.  Keefer.  Well  the  past  is  changing  very  much. 

Mr.  Tawney.  I  did  not  know  until  two  months  ago  that  the  Gov- 
ernment of  Canada  had  before  them  a  request  from  the  Government 
of  the  United  States  to  join  them  in  a  proposition  for  the  investiga- 
tion by  this  tribunal,  or  some  tribunal,  of  the  whole  question  of  the 
development  of  power  and  the  improvement  of  navigation  in  these 
waters,  and  although  that  request  has  been  before  the  Government  of 
Canada  since  1914  

Mr.  KEErfeR.  Every  time  this  commission  sits  that  matter  is  re- 
ferred to. 

Mr.  Tawney.  Only  twice,  once  in  Montreal  and  once  here  now. 

Mr.  Keefer.  And  I  will  answer  it  now.  That  application  came  in 
Irom  the  United  States,  expressing  its  willingness  to  deal  with  the 
matter  of  navigation  from  the  head  of  the  Lakes  to  the  sea.  The 
matter  was  in  the  hands  of  the  prime  minister,  our  minister  of  ex- 
ternal affairs,  and  he  was  considering  certain  questions  to  be  sub- 
mitted when  the  war  broke  out.  I  think  you  will  remember  that  in 
the  first  two  years  of  the  war  we  had  some  difficult  questions  to  de- 
termine in  regard  to  international  rights,  arising  out  of  neutrality, 
and  so  forth,  and  with  regard  to  the  right  of  transporting  vessels, 
and  one  thing  or  another,  and  we  were  afraid  to  be  found  bringing 
war  material  into  Canada  because  of  the  then  great  German  influence 
in  the  United  States.  But  that  has  all  changed.  We  have  had  other 
matters  to  deal  with,  involving  the  very  life  of  the  nation,  since  the 
war  broke  out.  But  just  as  soon  as  may  be,  that  question  will  be 
taken  up  by  the  Canadian  Government  and  dealt  with.  That  ques- 
tion will  be  dealt  with  just  as  rapidly  as  it  can  be  dealt  with  when 
the  war  is  over.  But  during  the  last  three  or  four  years  we  have  had 
other  fish  to  fry. 

Mr.  Tawney.  Do  not  understand  me  as  criticizing  the  Canadian 
Government  for  not  having  acted. 

Mr.  Keefer.  I  have  given  that  as  an  explanation  of  your  remarks. 

Mr.  Tawney.  Since  these  two  cases  have  come  before  the  commis- 
sion for  consideration,  this  sudden  desire  on  the  part  of  Canada  for 
general  investigation  or  improvement  is  what  I  say  I  can  not  under- 
stand. ' 

Mr.  Keefer.  We  have  not  exhibited  any  sudden  desire  for  investi- 
gation, but  we  have  exhibited  a  sudden  desire  and  a  strong  desire  not 
to  have  these  natural  resources  handed  over  to  private  companies, 
and  that  is  why  we  opposed  the  Long  Sault  Development  application. 
We  did  not  like  the  suddenness  with  which  that  was  sprung  upon  us, 
after  holding  the  thing  up  for  some  time,  and  then  suddenly  bring- 
ing it  forward  as  a  war  measure.  So  we  think  we  are  giving  you  a 
war  measure  now,  when  w^e  propose  the  immediate  development  of 
this  whole  power  scheme,  and  you  can  have  your  Koland  for  your 
Oliver — I  do  not  know  which  you  would  like  best.  But,  these  are 
the  facts.  I  want  you  to  realize*  that  this  case  is  presented  to  you  up- 
side down.  The  proper  way  to  go  about  it  is  to  submit  the  proposed 
compensatory  Avorks  to  the  Federal  Government  of  Canada  and  get 
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their  approval,  subject  to  the  authorization  of  this  commission,  and 
tlien  there  will  be  very  litle  diHiculty.  In  the  meantime  we  point  out 
these  serious  objections  to  the  application. 

Mr.  Tawney.  If  the  applicant  has  the  consent  of  his  own  Govern- 
ment he  can  submit  that  proposition  to  us. 

Mr.  Keefek.  I  am  not  questioning-  that.  As  a  matter  of  fact,  the 
]i latter  has  not  been  properly  approved  of.  As  Jud^re  Koonce  points 
i>\\t,  it  has  just  been  sent  here. 

Mr.  Van  Kennen.  We  were  sent  here. 

Mr.  Keefer.  We  will  accept  the  explanation  that  you  were  sent 
here,  and  I  say  that  the  works  that  relate  to  Canada  should  be  sub- 
mitted to  our  Government  and  approved  of. 

Mr.  MiGNAULT.  That  is  absolutely  so. 

Mr.  Keefek.  There  is  no  question  of  that. 

Mr.  MiGNAULT.  The  treaty  provides  for  it. 

Mr.  Keefer.  It  provides  for  it  in  several  different  parts. 

Mr.  Powell.  What  particular  part? 

Mr.  Keefer.  The  very  wording  of  section  3  provides  for  it. 
Mr.  MiGXAULT.  That  is  an  essential  requirement  of  the  treaty. 
Mr.  Tawney.  Certainly. 

Mr.  MiGXAULT.  Just  as  essential  as  our  approval : 

Net  further  or  otlier  uses  or  obstructions  or  diversions,  whether  temporary 
permanent,  of  boundary  waters  on  either  side  of  the  line,  affecting  the 
.  afural  level  or  flow  of  boundary  waters  on  the  otlier  side  of  tbe  line,  shall  be 
made  except  by  authority  of  the  United  States  or  the  Dominion  of  Canada 
within  their  respective  jurisdiction,  and  with,  the  approval,  as  hereinafter  pro- 
vided, of  a  joint  commission  to  be  known  as  the  International  .Joint  Commission. 

If  it  only  relates  to  the  United  States  their  consent  is  sufficient, 
but  as  it  relates  to  our  side  also,  the  wording  is  significant. 

Mr.  Powell.  That  does  not  say  "the  United  States  and  the  Do- 
minion of  Canada  ** :  it  says  "  or  " :  it  is  either  one  or  the  other. 

Mr.  Keefer.  It  says  it  shall  not  be  done  except  by  authority  of 
the  United  States  or  the  Dominion  of  Canada,  within  their  respective 
jurisdiction  and  with  the  approval  of  the  joint  commission. 

Mr.  Powell.  Let  us  look  at  that ;  I  have  a  pretty  strong  opinion  on 
that.  I  may  be  absoluteh^  wrong,  but  my  opinion  is  very  strong,  and 
it  appears  to  me  that  these  two  peoples  agree  to  put  themselves  in 
this  position  in  which  neither  one  can  play  dog  in  the  manger,  and 
if  one  wants  to  put  in  a  work  on  one  side  of  the  line  which  injures 
the  other,  it  shall  be  referred  to  this  commission  to  say  whether  that 
work  is  to  go  ahead  or  not.  because,  if  it  required  in  all  these  matters 
a  union  of  the  two  peoples  to  do  it,  wlw  they  never  need  constitute  a 
commission  at  all.  And  to  my  mind,  if  one  side  goes  to  work  and 
authorizas  an  undertaking  on  its  side,  and  it  is  necessary  to  give  full 
force  to  that  undertaking  to  have  certain  works  on  the  other  side  of 
the  river,  they  apply  to  us  to  whom  both  peoples  have  delegated  the 
power  to  deal  with  it.  You  look  at  section  8  and  you  will  find  that 
couii>ensation  can  be  made  for  any  injuries  done  on  either  side. 

Mr.  Keefek.  Compensatory  works  are  i)rovided  for,  but  does  sec- 
tion 3  apjjly  to  one  side  or  to  both  sides 

Mr.  Powell.  In  the  first  place,  if  Canada  wants  to  go  ahead  with 
a  work,  the  proper  thing  for  Canada  to  do  is  to  get  it  authorized 
within  Canada  to  start  with,  and  then  Canada  comes  to  this  commis- 
sion, and  this  commission  can  force  it  upon  the  United  States. 
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Mr.  Keefer.  I  would  not  take  that  ground. 
Mr.  Powell.  Otherwise,  there  is  no  use  in  this  agreement. 
Mr.  Keefer.  Then  the  sovereign  power  has  been  handed  over  to 
you. 

Mr.  Powell.  I  think  it  has  to  that  extent. 

Mr.  MiGNAULT.  If  the  work  is  to  be  done  within  the  territory  of 
one  of  the  countries,  it  must  receive  the  approval  of  that  country, 
and  then  the  matter  is  referred  to  the  International  Joint  Commis- 
sion to  protect  the  international  interests. 

Mr.  Tawney.  The  primary  object  here  is  to  put  in  a  dam,  and  if 
as  the  consequence  of  putting  in  that  dam  there  is  injury  on  the 
other  side,  then  arises  the  question  of  remedial  works.  Furthermore, 
we  need  not  only  provide  for  putting  in  remedial  work,  but  we  pro- 
vide for  compensation. 

Mr.  Keefer.  Article  2  says — 

II.  Each  of  the  high  contracting  parties  reserves  to  itself  or  to  the  several 
State  Governments  on  the  one  side  and  the  Dominion  or  Provincial  Govern- 
ments on  the  other  as  the  case  may  be,  subject  to  any  treaty  provisions  now 
existing  with  respect  thereto,  the  exclusive  jurisdiction  and  control  over  the 
use  and  diversion,  whether  temporary  or  permanent,  of  all  waters  on  its  own 
side  of  the  line  which  in  their  natural  channels  would  flow  across  the  boundary 
01  into  boundary  waters. 

I  do  not  think  we  have  ever  given  up  the  exclusive  jurisdiction 
that  each  country  has  on  its  own  side.  But,  if  it  wants  to  do  any- 
thing on  that  side  that  interferes  with  the  other  side,  it  has  to  come 
here  for  approval. 

Mr.  Powell.  That  section  of  the  treaty  is  not  as  you  state,  because 
you  have  the  idea  that  it  requires  the  conjunction  of  the  two 
countries. 

Mr.  Keefer.  I  have  tried  for  hours  to  get  a  different  interpreta- 
tion out  of  the  section  from  that  which  I  have  stated,  and  my  opinion 
on  the  matter  is  the  result  of  study. 

Mr.  Van  Kennen  made  some  remarks  which  I  thought  were  cor- 
rect regarding  the  policy  on  this  side  of  the  line  at  Niagara  Falls, 
and  how  we  were  endeavoring  to  get  the  most  efficiency  out  of  that 
water  power.  He  commended  our  efforts  in  that  direction.  He 
pointed  out  the  other  policy  that  was  pursued  on  the  American  side. 
There  is  a  development  at  the  crest  of  the  falls  there  on  the  Ca- 
nadian side  also,  and  millions  has  been  spent  on  that.  But  to-day 
the  Ontario  Government  is  spending  more  millions  to  build  a  canal 
down  to  Queenstown  from  Chippewa  with  the  ultimate  intention 
of  scrapping  all  these  millions  that  have  been  spent  at  the  Falls,  in 
order  to  get  a  full  head  and  a  full  development.  If  that  is  to  be 
commended,  and  from  the  experience  of  the  past  we  know  that  it 
is,  then  why  should  not  the  same  principle  be  applied  here?  How 
inadvisable  it  would  be  in  the  public  interest  that  private  interests 
should  be  allowed  to  go  ahead  with  this  matter  hurriedly,  when  with 
a  little  more  careful  consideration  we  can  come  before  this  commis- 
sion with  a  scheme  completed,  which  everyone  could  support. 

Mr.  Van  Kennen.  If  we  eliminate  the  weir,  what  then? 

Mr.  Keefer.  You  can  not  eliminate  the  weir  without  a  loss  of  2 
feet  at  the  locks. 

Mr.  Van  Kennen.  Then,  of  course,  you  can  not  consent  to  the  low- 
ering of  the  water. 
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Mr.  Keefer.  Xo. 

Mr.  Van  Kexnex.  You  could  not,  of  course. 

Mr.  Keefek,  You  liave  put  it  quite  right;  I  could  not  consent.  It 

not  that  we  do  not  want  to  give  you  assistance. 

Mr.  Van  Ken n en.  Then,  if  3^ou  want  to  give  us  assistance,  tell 
us  what  we  are  to  do.   Are  we  to  do  nothing? 

Mr.  Keeper.  I  have  thrown  out  the  suggestion  that  you  should 
come  forward  with  a  bigger  scheme. 

Mr.  Van  Kennen.  Oh,  you  know  it  is  impossible  to  carry  out  that 
suggestion  of  yours. 

Mr.  Keeper.  If  you  can  not  do  that,  then  we  should  not  sacrifice 
our  bigger  sclieme  to  give  you  a  small  scheme. 

Mr.  Van  Kennen.  The  bigger  scheme  works  in  Avith  ours. 

Mr.  Keeper.  Notwithstanding  the  eminence  of  Mr.  Lea,  notwith- 
standing his  ability,  we  must  never  contemplate  putting  in  jeopardy 
the  navigation  of  the  St.  Lawrence  River  upon  an  opinion.  If  you 
go  to  work  and  you  take  30,000  c.  f.  s.  out  of  that  river,  you  are 
going  to  get  into  difficulties,  beyond  all  question.  Mr.  Lea  theorizes 
and  says  that  you  might  build  a  submerged  weir  that  would  restore 
that  and  not  impede  navigation.  The  engineers  differ  about  that; 
they  fundamentally  differ.  What  are  you  going  to  do  about  it? 
You  have  the  opinion  of  the  engineer  of  the  company,  and  you  have 
the  opinion  of  the  engineer  of  the  Government,  who  has  no  ax  to 
grind  except  to  speak  in  the  public  interest.  These  are  problems 
that  you.  gentlemen,  as  judges,  not  as  sympathetic  hearers,  should 
take  into  consideration.  It  may  be  that  the  refusal  of  this  applica- 
tion will  hurt  the  applicants,  but  I  can  not  help  that.  I  feel  sorry 
for  them,  but  I  can  not  neglect  my  public  duties,  and  neither  can  this 
commission  neglect  theirs,  and  they  know  that  the  public  sentiment 
in  this  countr}'  is  in  favor  of  protecting  public  rights  and  asserting 
public  rights  as  against  private  gain.  I  can  not  offer  any  suggestion 
except  the  one  I  have  offered,  and  I  am  sorry  that  is  not  acceptable 
to  the  applicants. 

Mr.  Van  Kennen.  It  would  be  impossible  to  accept  it,  or  to  carry 
it  into  effect. 

Mr.  Keeper.  Then  I  am  sorry  to  have  to  tell  you  that  if  you  need 
compensatory  works,  and  you  come  to  Canada  with  a  proposal  to  put 
in  a  submerged  weir  there,  that  we  have  a  clear  definite  polic}^  of  a 
deej)  waterway-  to  the  sea  on  which  we  have  spent  millions,  and  can 
we  be  asked  to  consent,  for  the  sake  of  developing  30,000  horsepower, 
to  jeopardize  that  ?  I  ask  you  if  it  would  be  common  sense  for  Canada 
to  consent  to  any  such  thing. 

Mr.  Tawney.  Your  submission  is  to  defeat  the  purpose  of  the 
treaty. 

Mr.  Keeper.  It  is  not.  We  assume  that  the  purpose  of  the  treaty 
was  to  avoid  international  disputes,  and  we  thought  the  judges  dealing 
witli  this  question  would  take  into  consideration  our  views  on  these 
points,  and  not  look  on  them  as  tending  to  defeat  the  treaty. 

Mr.  Tawney.  You  say  you  concede  that  these  applicants  have  the 
right  to  use  the  natural  flow  of  tlie  Little  Kiver  ? 

3fr.  Keeper.  I  do  not.  and  certainly  not  if  it  interferes  with 
na\  igation.    Whatever  rights  they  have  there  are  subservient  to  the 
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interests  of  navigation.  If  they  can  use  that  natural  flow  and  not 
interfere  with  navigation,  it  is  a  different  matter. 

Mr.  Tawney.  Suppose  they  were  to  remove  the  artificial  obstruc- 
tion in  the  Little  River,  so  that  the  natural  flow  would  be  increasedy 
could  you  object  to  that? 

Mr.  Keefer.  Yes. 

Mr.  Van  Kennen.  Suppose  we  took  away  our  dam  there. 

Mr.  Keefer.  I  think  if  you  undertook  to  blow  that  out,  the  United 

States  and  ourselves  would  call  upon  you  

Mr.  Van  Kennen.  Never  mind  the  United  States. 

Mr.  Keefer.  We  would  ask  the  United  States  to  put  it  back. 

Mr.  Van  Kennen.  Oh,  pshaw. 

Mr.  Keefer.  Yes ;  oh,  pshaw.  In  the  first  place  the  rights  that  these 
people  have,  as  Mr.  McLean  has  pointed  out,  are  absolutely  sub- 
servient to  the  Federal  rights  of  navigation.  Now,  after  millions  of 
dollars  have  been  spent  in  building  canals  on  the  Canadian  side,  and 
recognized  the  status  quo  of  this  dam,  and  if  anything  were  done  to 
change  the  status  quo  of  that  dam  which  has  been  in  existence  ever 
since  these  locks  were  built,  and  which  would  interfere  with  naviga- 
tion, it  is  a  nice  legal  question  whether  they  could  do  it.  I  rather 
think  they  would  be  estopped  from  doing  it. 

Mr.  Powell.  A  stronger  point  in  your  favor  is  Article  VIII  of  the 
treaty  itself,  which  in  reference  to  the  uses  of  water  provides  that  it 
shall  not  interfere  with  navigation,  including  the  service  of  canals- 
for  the  purpose  of  navigation. 

Mr.  Magrath.  As  a  citizen  of  this  country,  I  am  delighted  to  hear 
that  the  Government  contemplates  an  aggressive  public  policy  in 
connection  with  the  development  of  the  water  powers,  but  at  the  same 
time  it  appears  to  me  that  your  policy  is  not  very  clear-cut  yet. 

Mr.  Keefer.  It  could  not  be. 

Mr.  Magrath.  And  to  undertake  to  say  to  these  applicants,  you 
must  stand  back  until  the  country  is  ready  with  its  own  policy,  is 
not  fair. 

Mr.  Keefer.  We  can  not  say  to  these  applicants  you  must  stand 
back  until  Canada  is  ready,  but  we  can  say  to  these  applicants,  and 
properly  say,  if  you  ask  us  to  surrender  the  public  domain  for  your 
benefit,  we  can  not  do  it.   That  is  a  different  proposition. 

Mr.  Tawney.  That  is  drawing  on  your  imagination  to  make  that 
statement. 

Mr.  Keefer.  I  am  afraid  that  anything  I  may  say  will  impress 
3^ou  as  being  imaginary,  but  I  am  sincere  in  it. 
Mr.  Powell.  I  read  Article  VIII : 

This  International  Joint  Commission  sliall  have  jurisdiction  over  and  shall 
pass  upon  all  eases  involving  the  use  or  obstruction  or  diversion  of  the  waters 
with  respect  to  which,  under  Articles  III  and  IV  of  this  treaty,  the  approval  of 
this  commission  is  required,  and  in  passing  upon  such  cases  the  commission 
shall  be  governed  by  the  following  rules  or  principles,  which  are  adopted  by  the 
high  contracting  parties  for  this  purpose : 

The  high  contracting  parties  shall  have,  each  on  its  own  side  of  the  boundary^ 
equal  and  similar  rights  in  the  use  of  the  waters  hereinbefore  defined  as  bound- 
ary waters. 

The  following  order  of  precedence  shall  be  observed  among  the  various  uses 
enumerated  hereinafter  for  these  waters,  and  no  use  shall  be  permitted  which 
tends  materially  to  conflict  with  or  restrain  any  other  use  which  is  given  pref- 
erence over  in  this  order  of  precedence. 

That  is  pretty  strong  language. 
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Mr.  MiGNAULT.  It  is  conclusive.  The  whole  difficulty  is  the  weir, 
and  the  weir  would  obstruct  navigation,  and  that  is  the  end  of  it. 

Mr.  Keefer.  There  is  no  question  about  it  in  niy  mind. 

Mr.  Vax  Kexnen.  We  don't  want  the  weir,  if  that  is  the  point. 

Mr.  Mignault.  It  would  obstruct  !25-foot  navigation. 

^Ir.  Keefer.  It  would  even  obstruct  it  on  the  present  basis  at  low- 
water  stages,  because,  in  order  to  avoid  a  block,  that  weir  nmst  be 
[•uilt  wide,  as  I  understand  the  testimony.  And  if  the  weir  is  built,, 
a-  it  is  proposed  to  be  built,  in  low-water  stages,  you  are  going  to- 
have  trouble. 

There  is  another  important  consideration  in  connection  with  navi- 
gation, which  I  want  to  impress  upon  the  conunission.  To-day  boats 
can  come  up  that  river.  Put  in  that  weir  and  then,  for  boats  with 
15-foot  draft,  our  navigation  is  stopped  completely  up  the  river. 
True,  it  is  only  the  snuiller  boats  that  come  up,  but  are  you  going  tO' 
bar  the  river  to  these  small  boats  and  make  them  go  through  the 
canal,  wliich  entails  some  hours  longer  of  their  valuable  time  ?  Tliat 
certainly  is  an  important  consideration. 

^fr.  Poavell.  There  is  one  thing  that  is  in  line  in  supporting  what 
you  ask.  and  that  is  that  it  takes  speedy  boats  to  go  through  that 
channel  with  the  additional  water  rushing  through  it. 

Mr.  Keefer.  What  worries  me  is  that  we  will  have  to  face  the  diffi- 
culty of  increasing  the  speed  of  the  river  from  7  to  9  feet,  that  we 
will  have  to  face  the  submerged  weir  difficulty,  and  probably  other 
difficulties  which  we  do  not  guess  at  now,  but  which  we  will  find  out 
by  experience.  When  we  have  these  facts  staring  us  in  the  face,  why 
should  we  be  so  terriblv  anxious  to  put  in  a  30,000-horsepower  devel- 
opment ?  ^Vliy  should  the  commission  want  to  be  so  generotis? 
^Ir,  Magrath.  This  is  not  a  question  of  generosity. 
Mr.  Gardner.  I  want  to  know  what  justification  you  can  have  for 
the  statement  that  this  commission  is  anxious  to  do  this? 

Mr.  Keefer.  I  did  not  mean  it  in  that  sense.  Please  let  me  cor- 
rect myself.    I  have  been  anxious  and  all  of  have  been  anxious  

Mr.  Gardner.  I  do  not  want  you  or  anyone  else  to  come  before 
this  commission  and  tell  me  what  I  am  anxious  to  do  or  what  I  con- 
template doing. 


body  else  be  anxious  where  the  private  interests  are  concerned,  tO' 
allow  tliem  to  take  this  30,000-horsepower  development  and  injure 
navigation  ? 

Mr.  Gardner.  If  I  am  not  competent  to  form  my  own  judgment 
as  to  what  I  should  do,  I  have  no  right  to  be  on  this  commission 
at  all.  I  can  form  my  own  judgment  without  being  instructed 
upon  it. 

Mr.  Powell.  It  is  not  a  question  of  anxiety  at  all.  Here  are  peo- 
ple who  have  the  power,  and  they  want  to  develop  it,  and  as  against 
that  you  suggest  something  problematical  which  is  contingent  upon 
the  happening  of  certain  things,  which  may  never  happen.  I  agree 
with  you  that  it  is  lamentable  that  that  power  has  not  been  developed, 
and  it  should  be  developed  immediately.  But  here  are  people  who 
have  a  proposal  on  hand,  who  want  the  development  to  take  place- 
and  realize  on  tlueir  investment. 


And  why  should  you,  I,  or  any- 
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Mr.  Keefee.  I  am  as  anxious  as  anybody  else  to  see  this  develop- 
ment going  on.  I  have  had  several  talks  with  Mr.  Connolly  in  re- 
gard to  the  matter.  I  think  I  am  perhaps  more  anxious  than  any 
of  you  gentlemen  are  to  see  that  the  development  of  the  power  there 
is  not  interfered  with. 

Mr.  Powell.  Your  statement  was  that  you  could  not  see  why  the 
commission  was  so  anxious  to  grant  the  application  of  this  com- 
pany.  I  take  it  that  you  meant  nothing  offensive  in  that  statement. 

Mr.  Keefer.  Oh,  certainly  not.  At  all  events,  this  application  if 
granted  would  seriously  affect  navigation  interests  on  the  St.  Law- 
rence River,  and  as  to  that  you  have  only  to  refer  to  the  report  of 
the  Montreal  water  levels  commission,  and  on  top  of  that  you  have 
the  testimony  from  Mr.  Lea  himself,  the  applicant's  witness,  that  the 
Ontario  hydroelectric  commission  have  a  staff  in  the  field  to-day 
making  surveys  for  the  development  of  this  power. 

Mr.  Powell.  How  would  this  suggestion  meet  with  your  approval. 
These  gentlemen  say  they  do  not  want  to  go  ahead  with  this  for  a 
couple  of  years,  or  until  the  war  is  over  and  the  money  market  is 
less  stringent.  Suppose  in  the  order  we  would  make  a  provision  like 
this :  That  this  work  should  not  be  undertaken  for  the  space  of  two 
or  three  years,  and  if  in  the  meantime  a  general  scheme  was  adopted 
that  the  order  should  not  be  operative,  or  some  such  provision  as 
that. 

Mr.  Keefee.  You  are  asking  too  much  of  me  as  counsel,  to  answer 
that  question. 

Mr.  Powell.  It  does  not  seem  fair  that  you  should  take  the  atti- 
tude you  do. 

Mr.  Keefee.  What  I  am  pointing  out  is,  that  as  the  application  is 
launched  it  must  in  the  end  receive  the  approbation  of  the  public 
works  department  of  Canada,  and  I  do  not  think  for  a  moment  that 
the  public  works  department  will  consent  to  these  compensatory 
works. 

Mr.  Powell.  I  keep  in  reserve  my  opinion  as  to  the  power  of  the 
commission  to  deal  with  a  matter  like  this  when  it  is  submitted  by 
one  Government,  and  when  the  other  Government  objects. 

Mr.  Keefee.  Instead  of  talking  about  two  years,  I  think  if  my 
friend,  Mr.  Connolly,  and  myself  bend  our  energies  to  this  problem 
that  within  three  months  we  can  submit  to  you  a  better  project  than 
is  submitted  to  you  to-day. 

AEGUMENT  OF  MR.  FRANCIS  KING  (FOR  DOMINION  MARINE 

ASSOCIATION). 

Mr.  King  (Dominion  Marine  Association).  I  am  sorry  that  the 
statement  I  have  to  make  at  the  outset  seems  liable  to  launch  us  imme- 
diately into  some  further  discussion  of  the  problem  raised  by  Mr. 
Tawney,  and  discussed  by  the  other  members  of  the  commission.  But 
it  is  my  duty  on  behalf  of  the  Dominion  Marine  Association  to  reit- 
erate once  again  the  settled  conviction — so  clearly  and  concisely 
embodied  in  the  answer  given  by  Mr.  Stewart  to  the  question  I  put 
to  him  yesterday — that  as  between  these  two  methods  of  develop- 
inent,  one  by  developing  power  and  incidentally  protecting  naviga- 
tion, the  other  by  developing  the  river  with  a  primary  regard  to  the 
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paramount  interests  of  navigation,  with  such  incidental  development 
of  power  as  the  country  needs  and  will  be  possible  under  the  circum- 
stances, there  is  no  question  whatever  that  the  right  and  proper  way 
IS  to  deal  with  this  from  the  point  of  view  of  navigation  first,  and 
power  second.  Tliere  is  no  use  elaborating  that  point.  The  treaty, 
as  quoted  by  Mr.  Powell,  and  the  order  of  precedence  mentioned  in  it, 
point  to  the  fact  that  navigation  is  paramount. 

Mr.  Powell.  It  is  in  the  treat}',  and  that  is  simply  declaratory  of 
the  common  law. 

Mr.  King.  Clearly;  and  for  that  reason  I  need  not  say  another 
word  about  it.  Having  once  more  laid  that  view  of  the  Dominion 
Marine  Association  before  this  tribunal,  I  do  not  see  that  the  argu- 
ment advanced  by  Mr.  Keefer,  an  argument  in  which  I  join,  in  so 
far  as  it  deals  with  the  necessity  for  developing  power,  and  the  para- 
mount need  of  protection  of  the  rights  of  navigation,  is  at  all  incon- 
sistent with  the  expressed  views  of  certain  members  of  the  commis- 
sion. 

Mr.  Tawney.  To  the  effect  that  power  must  be  developed? 

]^Ir.  King.  The  commission  must  perform  its  functions  and  must 
hear  applications  and  may  decide  in  many  cases  to  allow  develop- 
ment of  power  with  due  compensatory  works  to  protect  navigation ; 
but  these  two  things  are  not  inconsistent.  There  is  a  tremendous 
field  of  development  apart  from  the  special  district  under  considera- 
tion. Cases  are  innumerable  in  which  the  commission  may  with 
absolute  freedom  apply  itself  to  the  questions  laid  before  it,  and 
allow  development  to  take  place  and  at  the  same  time  protect  navi- 
gation. But  I  do  say  that  having  regard  to  the  preamble  of  the 
treaty :  having  regard  to  Section  III  of  the  treaty ;  construing  it,  not 
as  Mr.  Powell  construes  it,  but  in  the  other  way,  that  where  the 
works  extend  across  the  river  into  both  countries,  then  the  approval 
of  both  Governments  becomes  necessary  

Mr.  Powell,  Do  not  misunderstand  me ;  what  I  say  is  that  where 
the  primary  object  is  initiated  on  one  side,  that  it  must  have  the  full 
and  complete  authority  from  that  side,  in  some  way.  Now,  if  as  a 
necessary  consequence  of  that,  and  in  order  to  carry  that  out,  they 
require  remedial  works  on  the  other  side;  that  is  the  case  I  have  in 
mind. 

Mr.  King.  That  limits  a  little  what  I  understood  to  be  in  the  first 
instance  the  effect  of  Mr.  Powell's  contention.  I  go  this  much 
further  in  my  reading  of  the  treaty,  and  I  think  I  concur  in  Mr. 
Keefer's  view:  that  where  the  remedial  works,  or  any  part  of  the 
undertaking,  encroaches  on  both  sides  of  the  river,  that  the  proper 
proceeding,  before  the  commission  is  asked  to  deal  with  the  matter, 
is  to  ascertain  whether  or  not  the  Governments  of  both  countries 
are  willing  that  the  work  should  be  undertaken.  I  say  this:  That 
there  never  has  come  before  the  commission  a  more  clearly  cut  case 
in  wliich  the  Governments  of  both  countries  should  be  approached 
and  their  views  ascertained,  before  the  commission  should  bother 
with  the  question. 

Mr.  Powell.  Do  not  understand  me  to  say  that  I  think,  within 
that  principle,  that  this  application  should  be  granted.  I  am  simply 
speaking  in  the  abstract  of  the  powers  of  the  commission.  I  did  not 
direct  my  remarks  to  this  particular  case  in  any  way. 
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Mr.  King.  What  I  am  intending  to  do  is  not  so  much  to  enter 
into  an  argument  of  that  main  question,  as  to  justify  to  some  extent 
in  this  case,  more  than  in  any  other  in  which  I  have  had  the  honor 
to  appear  before  the  commission,  the  application  of  the  principle 
which  I  have  advanced  here  as  to  the  propriety  of  approaching  both 
Governments  through  the  proper  departments,  before  approaching 
this  commission.  Then  I  add  that  when  one  of  the  two  countries, 
through  counsel  in  addressing  the  commission,  has  stated  that  it  is 
the  desire  of  that  country  to  develop  this  particular  section  in  a  way 
which  it  is  now  intending  to  seriously  consider,  I  think  the  com- 
mission could  very  well  say  that  while  adopting  as  a  main  principle 
that  which  post  of  the  commissioners  have  expressed,  namely,  that 
they  must  try  to  assist  the  applicant  where  they  can,  and  not  defer 
matters  because  of  some  nebulous  proposition,  yet  where  one  of  the 
two  nations  anounces  its  intention  of  doing  in  a  certain  well-defined 
district  what  the  Dominion  Marine  Association  has  asked  for  years, 
then  consideration  should  be  given  to  that,  and  the  immediate  prop- 
osition of  a  single  applicant,  of  a  private  corporation,  should  be 
deferred  pending  consideration  by  both  countries  of  the  more  general 
scheme. 

Before  I  take  up,  as  I  want  to  do,  the  two  or  three  questions  in 
solving  which  I  say  navigation  is  seriously  interfered  with,  I  want 
to  make  a  reference  to  two  or  three  of  the  points  which  do  not  fall 
particularly  within  my  province,  but  on  which  I  wish  to  say  a  word. 
Mr.  Stewart  in  his  evidence  referred  to  the  probability  of  the  build- 
ing of  a  dam,  as  part  of  any  proposed  larger  work,  perhaps  in  the 
neighborhood  of  Canada  Island.  In  that  connection,  as  well  as  in 
the  statement  in  reply  filed  by  the  Dominion  of  Canada,  it  was 
pointed  out  that  such  a  dam  would  raise  the  water  only  about  5 
feet  at  the  head  of  Ogden  Island.  There  can  be  no  question,  there- 
fore, but  that  the  proposed  submerged  weir  will,  under  these  con- 
ditions, be  a  very  serious  menace  to  navigation ;  for  navigation  under 
the  larger  scheme  would  require  a  30-foot  channel  and  there  would 
not  be  20  feet  above  this  submerged  weir.  I  shall  refer  more  par- 
ticularly to  this  Aveir  later  on. 

Another  point  in  Mr.  Stewart's  evidence,  which  has  not  been 
sufficiently  spoken  of,  is  this  2-foot  reduction  in  the  level  on  the  sill  of 
Lock  24  which  has  an  important  bearing  in  connection  with  a  point 
made  by  Mr.  Van  Kennen.  Mr,  Van  Kennen,  on  behalf  of  the 
applicants  has  rather  suggested  that  inasmuch  as  there  were  certain 
vested  rights  in  the  applicants  with  regard  to  the  natural  flow  of 
the  Little  River,  it  would  be  quite  natural  for  Canada  to  now  submit 
to  a  reduction  in  whatever  water  there  is  over  the  sill  of  Lock  24, 
without  complaint,  because  the  water  which  is  now  to  be  taken  into 
the  Little  River  belongs  to  Mr.  Van  Kennen's  clients,  or  rather  that 
it  used  to  belong  to  Mr.  Van  Kennen's  clients.  I  want  to  point  out 
in  that  respect  that  it  should  not  be  overlooked  that  the  applicants 
have  not  been  using  that  water,  that  the  locks  and  canals  on  the 
Canadian  side  were  built  years  and  years  ago  with  regard  to  an 
intended  depth  of  water  over  the  sill  of  Lock  24,  which  the  evidence 
shows,  or  rather  which  evidence  I  have  in  my  mind  shows,  was 
identical  or  almost  identical  in  1860  with  what  it  is  to-day.  If  any- 
thing, to-day  we  have  lost  a  little  bit  in  the  water  over  the  sill  of 
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Lock  24,  as  compared  with  what  we  had  in  the  year  1860.  With  the 
permission  of  the  commission  I  may  hand  in  that  statement,  copied 
from  the  records,  showing  how  the  Avater  stood  in  every  year,  from 
that  year  down. 

Mr.  Van  Ken n en.  I  wouki  like  to  see  that. 

Mr.  King.  I  will  hand  it  in:  snhjex?t,  of  course,  to  ^Ir.  Van  Ken- 
nen's  consent. 

Mr.  Van  Kennen.  I  object  to  that.  My  engineers  are  gone  and 
they  should  know  what  this  is. 

Mr.  King.  The  records  are  public  and  can  be  obtained  elsewhere. 

Mr.  Van  Kennen.  If  they  are  public  records,  I  suppose  you  could 
read  them. 

Mr.  King.  The  point  I  am  making  is  that  we  have  enjoyed  since 
the  beginning  of  the  nuiking  of  the  records,  as  uiuch  water  over  the 
sill  of  Look  24  as  we  have  to-day,  and  that  the  contention  that  we 
have  been  gradually  getting  a  little  more  water  over  the  sill  of  Lock 
24.  because  of  this  lessened  use  of  the  Little  River,  is  wrong.  I 
would  also  suggest  to  the  commission  that  even  if  these  parties  had 
certain  rights  in  the  use  of  the  water  in  the  Little  River,  if  they  have 
not  done  anything  to  use  that  water  while  Canada  has  built  the  canal 
for  the  general  use  of  the  public  of  both  countries,  and  the  enlarge- 
ment of  these  canals  has  continued  and  they  have  been  used  under 
certain  conditions  for  a  very  long  period  of  time,  the  question  of 
estoppal  comes  in:  and  it  would  hardly  be  competent  for  the  appli- 
cants to  come  forward  at  this  stage  and  say  that  this  water  which  has 
been  used  for  a  very  long  period  to  the  advantage  of  all  parties,  our 
neighbors  across  the  line  as  well  as  ourselves,  is  the  property  of  the 
applicants  as  a  matter  of  right.  I  say  that  because  Mr.  Van  Kennen 
in  his  argument  laid  emphasis  on  their  absolute  right. 

^Ir.  Powell.  Do  I  understand  you  as  putting  forward  the  prin- 
ciple that  the  lapse  of  time  has  made  the  owners  of  this  w^ater  power 
responsible  for  any  kind  of  conservation  of  navigation  on  this  side? 

Mr.  King.  Yes :  in  part.  That  matter  is  an  international  question, 
anyway. 

^Ir.  Powell.  Were  they  all  private  parties  that  principle  would  be 
applicable. 

Mr.  King.  Absolutel}'  so ;  and  I  would  not  hesitate  to  advance  that 
view  as  between  private  parties.  I  do  not  think  the  commission 
should  overlook  that  in  considering  the  question. 

Mr.  Powell.  I  would  like  to  be  supplied  with  authorities  on  that 
line,  because  it  has  been  running  in  my  mind.  The  fact  strikes  me 
a^  significant  that  the  United  States  and  Canada  have  entered  into 
an  agreement  in  1909  for  the  use  of  this  canal,  and  might  it  not  be 
said  that  that  use  is  on  the  basis  of  the  status  of  the  canal  at  the  time 
the  agreement  was  made. 

Mr.  King.  Surely.  I  want  to  say  now  that  I  have  no  intention 
whatever  of  entering  into  any  argument  on  the  question  of  title  or 
ownership  or  natural  flow  of  the  stream,  leaving  that  to  the  gentle- 
men wlio  ha\  e  made  a  special  study  of  it,  and  within  whose  province 
it  falls.  I  associate  myself  with  what  has  been  said  by  Mr.  McLean 
and  others  opposed  to  the  application,  in  that  respect. 

I  am  left  with  the  question  of  navigation  particularly,  and  as  to 
that  I  want  to  say  tliat  the  more  the  proposition  is  "  sicklied  o'er 
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with  the  pale  cast  of  thought,"  the  more  my  clients  would  prefer 
to  "bear  those  ills  they  have  than  fly  to  others  they  know  not  of."' 
That  would  not  be  enough  to  say  to  the  commission,  by  any  means', 
in  opposing  this  project.  I  believe  the  commission  itself  feels  that 
navigation  is  definitely  interfered  with  by  the  proposal  of  the  ap- 
plicant. Let  me  say  in  the  first  place  that  where  a  private  corpora- 
tion comes  forward  and  asks  for  the  right  of  developing  power,  and 
asks  for  that  purpose  a  bit  of  the  public  domain,  navigation  must  be^ 
protected.  The  compensatory  works  must  be  really  compensating,, 
and  if  there  is  a  doubt  as  to  whether  or  not  they  are  compensating, 
that  doubt  must  be  solved  in  favor  of  navigation  in  the  largest 
sense.  I  do  not  think  the  commission  would  have  any  right  to  say : 
You  may  do  this  or  you  may  do  that,  and  we  think  the  compensa- 
tory works  proposed  will  be  sufficient  to  protect  navigation.  If 
that  were  done;  if  Mr.  Tawney's  suggestion  made  yesterday  were 
adopted,  there  undoubtedly  would  have  to  be  carried  out  in  the 
minutest  details  a  close  supervision  and  an  enforcement  of  condi- 
tions imposed  by  the  order  that  would  protect  the  interests  of  navi- 
gation from  the  first  instant  the  work  commences  and  for  all  time 
thereafter,  and  constantly  permit  reestablishment  of  the  status  qua 
ante.  I  want  to  mention  that  particularly  at  this  juncture,  but  I 
do  not  want  to  cross  that  bridge  until  I  have  to. 

I  want  to  say  now  that  I  do  not  agree  with  Mr.  Keefer  when  we 
begin  at  the  bottom  end  of  this  section  of  the  river  and  refer  to  the 
embankment  from  Ogden  Island  to  Canada  Island.  In  the  course 
of  the  examination,  which  unfortunately  he  did  not  hear  because  he 
was  otherwise  engaged,  he  made  the  statement  that  he  understood 
there  was  no  objection  to  that  embankment  from  the  navigation  point 
of  view.  Unhesitatingly,  I  say  that  as  to  downstream  navigation  I 
do  not  think  that  embankment  would  do  any  harm  to  anyone  navi- 
gating the  River  St.  Lawrence,  and  it  might  in  some  way  facilitate 
matters  for  ships  in  helping  them  against  any  side  water,  but  as 
to  upbound  navigation  

Mr.  Keefer.  I  quite  agree  with  what  you  say. 

Mr.  King.  But  as  to  upbound  navigation  the  evidence  of  Capt. 
Batten,  a  man  of  experience,  is  before  the  commission — ^he  is  the 
leading  captain  of  the  Canada  Steamship  Line  in  charge  of  their 
passenger  boats  on  the  River  St.  Lawrence  between  Prescott  and 
Montreal  

Mr.  Tawney.  How  many  passenger  boats  go  up  there? 

Mr.  King.  Three,  the  Rajpids  King^  the  Rapids  Queen,  and  the 
Rapids  Prince. 

Mr.  Tawney.  No  freight  boats  ? 

Mr.  King.  No  freight  boats  except,  of  course,  tugs. 

Mr.  Tawney.  There  are  no  freight  boats  going  up  ? 

Mr.  King.  No  ;  these  three  passenger  boats  are  what  I  am  speaking 
of.  What  I  am  referring  to  now  is  these  three  passenger  boats  in 
connection  with  upbound  navigation,  and  these  three  boats  accom- 
modate the  tourist  travel  of  Canada  and  the  United  States,  and  go 
up  and  down.  These  boats  are  capable  of  carrying  the  full  comple- 
ment of  passengers  of  the  big  lake  boats  which  run  from  Toronto  to 
Prescott  and  there  transfer  their  passengers  to  these  boats.  In  addi- 
tion to  these  three  boats,  which  are  practically  the  only  boats  with 
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which  I  am  concerned  on  this  particuhir  point,  there  are  tugs  Avithout 
ows,  and  these  are  the  onh'  boats  that  would  be  able  to  navigate 
pstream.  It  has  been  said  that  a  high-power  freight  boat,  rather 
-mall,  has  tried  it  successfully,  but  that  is  of  no  great  importance 
for  my  present  argument.  It  is  only  with  the  passenger  boats  and  the 
nigs  without  tows  that  I  am  concerned  in  this  special  respect  and  the 
evidence  as  to  that  is  that  if  this  project  were  allowed  these  boats 
would  not  be  able  to  get  upstream.  Capt.  Batten  has  described  the 
way  in  which  he  has  to  get  up  now,  and  a  clear  understanding  of 
that  is  essential  to  an  understanding  of  this  special  point  I  am 
making.  A  navigator  does  not  attempt  to  stem  the  current.  He 
tries  to  evade  it :  and  he  does  that  by  seeking  the  slack  water  and  the 
eddies,  found  toward  the  shore  below  the  points  or  convex  curves 
of  the  bank.  At  Canada  Island  the  upbound  boat  keeps  as  close  as 
possible  to  the  island  for  this  reason,  and  then  losing  the  slack  water 
strike-^  over  to  the  opposite  side  of  the  river  to  find  it  again  there. 
While  crossing  the  boat  is  swept  down  by  the  current  and  sometimes 
fails  to  reach  its  objective  and  is  compelled  to  make  a  fresh  start  and 
try  again.  Capt.  Batten  swears  that  one  of  his  steamers,  with  an 
ordinary  speed  of  13  miles  an  hour,  has  stood  still,  unable  to  make 
any  headway,  when  b}^  mischance  she  has  been  swung  head-on  to 
the  current  abreast  of  Canada  Island,  and  I  think  there  is  evidence 
that  in  the  slack  water  such  a  boat  does  not  make  more  than  2  miles 
an  liour  past  Canada  Island. 

Xow.  the  evidence  of  ]\Ir.  Lea,  the  consulting  engineer  for  the  ap- 
plicants, was  clear  and  definite  that  the  current  past  Canada  Island, 
11  the  proposals  of  the  applicants  are  carried  out,  will  be  half  as 
much  again  as  at  present — in  his  own  figures  6  will  become  9.  Capt. 
Batten's  evidence  is  positive  that  with  this  increase  his  steamers  will 
be  barred  from  upstream  navigation,  and  his  statement  does  not 
seem  open  to  contradiction.  The  navigation  witnesses  for  the  appli- 
cants confined  their  attention  to  the  alleged  gravity  of  the  supposed 
menace  to  navigation  in  the  cross  current  between  Ogden  and  Canada 
I-lands.  which  this  embankment  will  remove,  and  to  the  benefits 
wliich  accrue  to  downstream  navigation  at  this  point.  One  of  them 
got  beyond  his  depth  in  attempting  any  reference  to  the  other  works ; 
misunderstood  the  submerged  Aveir,  and  thought  the  30,000  cubic 
feet  diverted  into  the  Little  River  Avould  not  alter  the  depth  in  the 
Rapide  Plat.  The  other,  perhaps  Avisely,  refused  to  discuss  any- 
thing but  this  embankment  and  its  benefits  to  downbound  boats. 
There  is  no  substantial  contradiction  of  Capt.  Batten.  Mr.  Lea,  it  is 
true,  suggested  that  as  the  new  current  north  of  Canada  Island  Avill 
not  be  so  strong  as  it  is  at  certain  points  in  the  Rapide  Plat  at 
present,  the  boats  Avill  get  up  all  right.  The  ansAver  to  this  is  that 
the  boats  do  not  fight  the  current  but  dodge  it,  seeking  the  slack 
water:  and,  sometimes,  in  the  Rapide  Plat,  failing  to  do  that.  The 
probable  effect  of  the  embankment  Avill  be  to  throw  the  current  to- 
ward the  north  or  canal  bank  and  do  aAvay  with  any  slack  water 
there,  thus  removing  the  steamer's  chance  to  get  up  on  that  shore 
after  running  across  from  Canada  Island. 

A  member  of  the  commission  then  suggests  tliat  these  boats  might 
canal  up.  The  answer  to  that  is  that  the  evidence  shows  the  canal 
time  upbound  of  an  hour  and  a  half  as  against  45  minutes  in  the  river 
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going  up ;  and  that  the  boats  are  all  running  on  a  close  schedule  to 
make  the  necessary  connection  at  Prescott  and  so  that  the  trips  up 
and  down  bound  may  have  daylight  when  required  at  certain  sec- 
tions of  the  river.  Furthermore,  the  same  argument  applies  to  tugs 
going  up  without  tows;  and  as  to  all  these  boats  now  enjoying  an 
available  channel  upstream  if  the  canal  is  blocked  or  out  of  com- 
mission it  does  not  appear  to  be  consistent  with  the  rights  of  naviga- 
tion to  bar  this  channel. 

So  much  for  this  embankment  from  Ogden  to  Canada  Island.  I 
want  to  be  perfectly  frank  and  perfectly  fair.  I  can  not  see  that 
it  will  do  any  harm  to  downbound  navigation  and  it  may  do  some 
good.  But  as  to  upbound  river  navigation,  I  thing  it  will  be  barred. 
Only  one  more  statement  I  must  make  about  it  and  that  will  refer 
to  Mr.  Van  Kennen's  unfortunate  remark  that  this  shoal  where 
the  embankment  is  to  be  built  is  now  the  graveyard  of  the  St. 
Lawrence. 

Mr.  Magrath.  Mr.  Van  Kennen  wants  to  withdraw  that. 

Mr.  Van  Kennen.  No,  sir;  I  don't  want  to  withdraw  it. 

Mr.  King.  Then  I  shall  have  to  say  a  little  more  on  that  subject. 
There  has  not  been  one  jot  or  tittle  of  evidence  given  here  to  show 
that  a  single  boat  ever  went  on  the  bottom  between  Ogden  Island  and 
Canada  Island,  unless  by  reason  of  some  defect  in  her  machinery, 
defective  steering  gear,  or  a  broken  towline.  Becoming  disabled, 
boats  naturally  take  bottom  at  this  place,  but  build  the  embankment 
and  the  disabled  boats  will  simply  take  bottom  somewhere  else. 

Then  dealing  wih  the  Rapide  Plat.  The  evidence  seems  to  be 
that  it  will  be  slightly  improved  at  certain  "  critical "  stages  in  the 
river — perhaps  to  the  extent  of  3  to  5  inches  in  available  depth  of 
water,  and  that  at  low  stages  it  will  lose  perhaps  an  inch  of  depth. 
Mr.  Lea  also  thinks  the  "  pitch  "  will  be  eliminated.  I  find  it  dif- 
ficult to  say  much  about  this,  and  I  base  no  argument  against  the 
scheme  in  this  respect.  But  I  do  take  this  opportunity  to  combat  in 
the  strongest  and  most  emphatic  manner  Mr.  Lea's  contention  that 
he  need  only  be  concerned  with  what  he  calls  a  "  critical "  stage  of 
the  river  when  the  depth  comes  down  to  14  feet  in  the  Rapide 
Plat.  There  is  no  fixed  draft  of  14  feet  for  the  boats.  Barges 
capable  of  drawing  14  feet,  and  unable  for  reasons  explained  in 
evidence  to  make  the  canal  entrance  downbound,  have  run  this 
rapid  at  12  feet  in  low-water  seasons.  They  have  lightered  to  a 
draft  to  suit  this  rapid  and  the  existing  stage  of  the  river ;  and  after 
lightering  they  have  been  held  back  by  loss  of  depth  due  to  wind. 
Many  barges  draw  as  little  as  9  feet  or  T  feet,  and  all  these  boats 
have  a  "  critical  stage  "  not  dreamed  of  in  Mr.  Lea's  philosophy.  It 
is  also  a  mistake  to  imagine  a  boat  only  feels  the  loss  of  an  inch 
of  available  water  when  her  keel  gets  down  to  bottom.  If  she  is  an 
inch  nearer  the  lowest  bottom  at  any  stage  she  is  an  inch  nearer 
any  one  of  the  countless  obstructions  she  may  strike.  And  in  the 
same  way,  it  is  a  mistake  to  allow  only  for  a  canal  sill.  The  canal 
bottom  and  its  shelving  banks  must  be  considered  throughout  its 
whole  length;  and  it  is  not  fair  to  say  that  because,  for  instance, 
a  boat  Avill  touch  at  a  poor  lock  like  Lock  15,  no  account  need  to 
be  taken  of  lesser  difficulties  elsewhere. 
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But  coming  back  to  these  compensating  works  which  I  say  do  not 
compensate,  we  reach  the  submerged  weir  at  the  head  of  this  sec- 
tion of  the  river.  Let  me  point  out  that  no  definite  description  of 
it  has  been  given.  At  the  outset  it  was  a  very  sketchy  affair.  At 
Athintic  City  Mr.  Lea  treated  it  with  an  "  airy  fairy  "  touch  and  in 
a  very  light  and  fantastic  manner.  He  thought,  in  fact,  it  would 
not  be  required  at  all,  but  it  would  be  a  good  dumping  place  for  his 
excavated  material.  Then  in  his  evidence  here  in  Ottawa  he  gave 
it  a  possible  width  up  and  down  stream  of  perhaps  500  feet;  and, 
after  cross-examination  as  to  the  pitch  "  of  1.53  inches  at  its  lower 
edge,  he  lengthened  it  to  a  possible  1,000  feet  in  addition  to  its  slopes, 
and  gave  it  considerable  incline  down  stream  to  avoid  this  "  pitch." 
The  impression  remained  that  as  Mr.  Stewart's  evidence  gave  only 
15  and  a  fraction  feet  of  water  over  the  crest  of  this  weir,  and  its 
purpose  was  to  nu\ke  good  a  necessary  net  loss  of  level  of  1.53  feet 
in  the  water  farther  up.  it  would  either  give  the  pitch  of  this  amount 
at  its  lower  edge  promised  by  Mr.  Stewart,  or  become  a  sort  of 
*'  shoot  the  chutes  "  affair,  in  either  case  forming  a  dangerous  menace 
to  navigation  and  barring  it  completely  upstream.  Mr.  Lea  sug- 
gests that  upbound  boats  could  find  slack  water  or  eddies  to  help 
them  up  the  incline:  but  this  is  problematical  and  can  not  be  guar- 
anteed. My  impression  is  that  Mr.  Lea  did  not  count  on  making 
good  the  whole  of  the  net  loss  of  1.53  feet  on  the  sill  of  Lock  24, 
taking  the  view  I  understood  him  to  express  that  only  14  feet  on  that 
sill  is  required  and  that  lower  down  and  at  other  locks  the  water 
level  will  be  unaffected.  I  have  already  expressed  my  view  clearly 
that  impairment  of  a  margin  of  safety  enjoj-ed  by  navigation  for 
so  long  is  not  proper  and  that  this  is  not  the  compensation  required. 
Before  leaving  these  obstructions,  I  must  also  point  out  again  that 
the  interests  of  navigation  must  be  measured  with  due  reference 
to  the  future  and  that  if  the  St.  Lawrence  is  at  any  time  to  be  made 
navigable  for  boats  of  a  draft  for  which  the  new  Welland  Ship 
Canal  is  designed,  this  submerged  weir — a  rock  fill  1,000  feet  long 
up  and  down  stream  in  addition  to  its  slopes,  and  having  as  at  pres- 
ent proposed  only  15  or  16  feet  of  water  over  its  surface  at  low 
water — will  form  a  ver}^  serious  obstacle  removable  only  at  very 
great  expense. 

Now  if  the  commission  does  not  agree  with  me  and  if,  by  any 
chance,  an  order  of  approval  is  to  be  made,  I  am  instructed  to  urge 
that  the  conditions  which  Mr.  Tawney  reminds  us  might  appear  m 
such  an  order,  as  they  have  in  other  cases — must  necessarily  be  of  a 
most  stringent  charcter;  and  without  for  a  moment  waiving  our 
opposition  "  without  prejudice  "  so  to  speak — and  partly  because  the 
commission  suggested  it  was  the  duty  of  parties  to  express  them- 
selves in  this  respect,  I  suggest  a  minimum  requirement  conditions 
which  will : 

Cl)  Provide  for  effective  supervision  and  accurate  means  of  meas- 
urement, so  that  from  the  moment  of  commencement  until  completion 
and  at  all  times  thereafter  all  the  interests  of  navigation  may  be 
efficiently  and  promptly  protected. 

(2)  Provides  guarante(^s  requiring  the  application  of  immediate 
remedies  or  reinstatement  of  previous  conditions  at  any  time  when 
113763—19  22 
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these  may  appear  requisite  to  the  commission  or  to  the  duly  ap- 
pointed board  of  supervision. 

(3)  Provide  ready  means  for  receiving  and  determining  as  to  com- 
plaints of  navigators,  and  certainty  of  prompt  action  upon  such 
complaints. 

(4)  Provide  security  for  damages  suffered  by  anyone  by  reason  of 
interference,  temporary  or  permanent,  with  rights  at  present  en- 
joyed. 

Mr.  Powell.  How  long  is  your  season  of  navigation  ? 

Mr.  King.  The  height  of  the  passenger  boat  season  is  July  and 
August ;  the  boats  commence  running  in  May  and  run  into  September. 

Mr.  Powell.  Outside  of  that,  is  there  practically  any  navigation 
during  the  Remainder  of  the  year? 

Mr.  King.  Outside  of  the  passenger  boats,  and  as  to  upstream  navi- 
gation we  would  only  be  concerned  with  the  question  of  the  tugs. 

Mr.  Powell.  There  are  only  one  or  two  of  these. 

Mr.  King.  These  may  require  to  use  the  river  at  any  time ;  you  can 
never  tell  when  they  will  exercise  the  right  of  navigation  there  or 
how  many  of  them  will  do  it. 

Mr.  Powell.  If  the  canal  was  not  there,  there  would  be  a  great 
deal  more  patronage  of  the  river. 

Mr.  King.  Quite  true.  I  think  I  know  what  you  have  in  mind, 
that  the  obstruction  must  not  be  an  "  unreasonable  obstruction." 

Mr.  Powell.  With  the  natural  facilities  for  navigation  there, 
would  it  not  be  proper  for  us  to  take  into  consideration  the  fact  that 
Canada  has  an  artificial  means  of  navigation? 

Mr.  King.  With  which  these  works  will  probably  interfere. 

Mr.  Powell.  I  do  not  refer  now  to  interference ;  I  am  referring 
now  to  the  canal.  Do  you  take  the  whole  into  consideration,  assum- 
ing that  the  canal  is  there  ? 

Mr.  King.  I  think  we  must  take  the  canal  into  consideration;  I 
think  it  is  an  integral  part  of  the  whole  river  navigation  thrown 
open  by  the  old  treaty  of  1842  and  subsequent  arrangements. 

Mr.  Powell.  Do  you  think  Canada  is  ready  to  say:  Independent 
of  our  canal  entirely,  which  is  our  own,  which  is  not  an  international 
matter,  which  is  not  within  the  jurisdiction  of  the  commission,  we 
want  navigation  in  that  river,  and  we  want  that  navigation  looked 
at  independently  of  our  own  facilities  ? 

Mr.  King.  I  think  you  must  look  at  the  two  separately.  I  do  not 
think  you  could  interfere  with  the  navigation  of  the  river,  because 
you  have  a  second  string  to  your  bow,  and,  if  for  no  other  reason,  I 
think,  you  should  not  interfere  with  the  river,  because  the  canal 
might  break  down  any  day  and  commerce  be  tied  up  for  a  consid- 
erable time  if  you  have  not  the  river  to  which  to  resort. 

ARGUMENT  OF  MR.  VAN  KENNEN  (IN  REPLY). 

Mr.  Van  Kennen.  There  are  one  or  two  things  I  want  to  say. 
I  was  a  little  disturbed  to  hear  Mr.  King  state  that  these  compen- 
sating works  did  not  compensate.  I  believe  the  testimony  on  that 
was  very  clear,  and  I  thought  while  our  witnesses  differed  a  little 
they  were  perfectly  in  accord  upon  the  principle  and  that  it  was 
conceded  that  by  putting  in  the  so-called  compensating  works  they 
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did  restore  the  condition  of  the  water  at  the  entrance;  there  was  a 
little  difference  between  ^Ir.  Stewart  and  Mr.  Lea  regarding  the 
initial  lowering  of  the  water.  That  was  due  to  the  fact,  as  I  under- 
stand it.  that  ^Ir.  Lea  took  his  figures  at  190,000  minimum  or 
194,000.  while  ^Mr.  Stewart  took  his  ^figures  at  2,000  as  the  present 
passage  of  the  Little  Eiver,  while  Mr.  Lea  took  his  figures  at  3,000. 
But,  with  respect  to  other  matters <  I  take  it  that  these  witnesses 
did  not  differ.  Whether  I  am  right  or  wrong  on  that  the  evidence 
will  disclose. 

I  want  to  say  clearly  that  so  far  as  that  is  concerned  if  you  will 
look  at  our  application  it  provides  that  we  are  not  here  asking  this 
matter  to  be  approved  when  it  interferes  with  navigation  in  the  spirit 
of  what  you  have  before  you.  I  think  it  must  be  plain  to  the  com- 
mission that  we  recognize  the  rights  of  navigation  and  are  willing" 
in  every  way  to  protect  these  rights.  We  are  ready  to  accept  any 
order  tliat  will  protect  navigation.  Btit  simply  because  Mr.  King 
says  that  the  project  will  increase  the  current,  and  that  Mr.  Stewart 
says  it  will  increase  it  2  miles,  and  that  another  man  says  it  will 
increase  it  a  little  more,  and  that  in  that  case  it  is  just  possible  that 
a  boat  can  not  go  up  the  stream,  and  one  of  the  boats  might  have 
to  go  through  the  locks,  it  does  seem  to  me  that  if  you  have  any 
jurisdiction  at  all,  if  you  have  am^  powers  at  all,  that  you  ought  to 
say  that  this  applicant  shall  not  be  denied  his  rights  because  there 
is  the  possibility  that  has  been  pointed  out  by  these  gentlemen.  I 
-uppose  that  this  commission,  being  a  judicial  body,  can  determine 
something,  and  that  it  would  have  the  right  to  determine  whether 
this  would  unduly  interfere  with  navigation,  and  if  it  did  they 
would  make  seme  arrangement  whereb}^  that  interference  would  be 
obviated  as  far  as  possible. 

With  respect  to  Mr.  Reefer's  position,  I  am  really  astounded  in  a 
way.  for  the  simple  reason  that  it  is  tantamount  to  an  absolute  denial 
of  our  rights.  He  tells  us  that  we  should  go  to  Mr.  Stewart,  or  to 
somebody  else,  and  get  their  permission  before  coming  to  the  commis- 
sion. Then  Mr.  Keefer  says:  Now,  Mr.  Van  Kennen,  you  ought  to 
delay  this  matter  until  we  find  out  whether  we  can  unite  upon  this 
larger  and.  as  I  believe,  somewhat  better  scheme.  I  say  in  reply  to 
that:  I  ran  not  delay  until  then.  Our  people  have  got  nearly  half  a 
million  dollars  invested  here,  and  they  are  paying  interest  on  that 
money:  they  are  paying  taxes;  they  are  paying  other  charges,  and 
every  year  and  every  day  and  every  hour  of  delay  is  a  loss  to  them. 
Mr.  Reefer's  action,  as  I  look  upon  it,  is  a  ruthless  denial  of  our 
rights.  I  believe  that  this  tribunal  has  the  right  to  meet,  to  cope  with, 
and  decide  just  such  questions  as  are  presented  to  it  here.  We  have 
-ubmitted  all  this  matter  to  the  representatives  of  the  Canadian  Gov- 
ernment before  now.  I  am  willing  to  adopt  any  kind  of  suggestion 
in  reason.  I  sincerely  wish  that  we  were  able  to  say  to  this  commis- 
sion, or  to  anybody  else,  that  we  came  here  with  a  charter  for  this 
greater  development  that  has  been  referred  to.  But  we  can  not  do  it; 
that  is  an  utter  impossibility,  and  of  course  when  that  suggestion  is 
made  in  tliat  way.  it  is.  in  that  respect,  a  denial  of  our  rights  en- 
tirely. To  think  of  the  Government  of  the  United  States  giving  us  a 
charter  of  that  kind,  and  the  State  of  New  York  giving  us  legisla- 
tion whi'-lj  would  gi\c      lliat  right  is.  in  my  judgment,  as  imjxjssible 
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as  anything  that  you  can  well  conceive  of.  We  must  rest  upon  what 
rights  we  have  now,  and  what  rights  we  have  had  for  122  years,  or 
else  we  have  no  rights.  We  can  not  do  anything  more  than  that.  If 
the  Government  of  Canada  goes  on  with  this  scheme,  we  will  join  with 
them ;  we  will  aid  them.  I  will  promise  that  now,  because  I  think  it 
might  be  beneficial  to  us.  But  to  predicate  our  right  to  come  to  this 
commission,  or  make  it  a  condition  precedent  that  we  will  get  such 
legislation  from  the  Federal  Government  authorizing  us  to  go  on  with 
that  general  scheme,  is  such  an  impossibility  that  I  say  it  would  be  a 
denial  of  our  rights. 

I  do  not  think  I  have  much  further  to  say.  I  think  both  Govern- 
ments want  to  be  entirely  fair  in  regard  to  this  matter.  I  certainly 
am  not  here  prepared  to  discuss  the  jurisdiction  and  the  power  of 
this  commission,  but  if  I  understand  Mr.  Keefer's  position  aright,  he 
contends  that  this  commission  has  no  power  in  the  matter.  Carried 
out  to  its  logical  conclusion  that  is  his  view.  His  contention  is  that 
if  I  can  get  the  consent  of  the  State  of  New  York,  and  if  I  can  get 
the  consent  of  the  Federal  Government,  and  if  I  can  get  the  consent 
of  the  Canadian  Government,  then  I  do  not  need  this  commission  at 
all ;  the  commission  has  no  power,  but  has  to  act  just  simply  as  a  clerk 
to  record  something. 

Mr.  Tawney.  You  would  not  need  the  commission  to  even  act  as  a 
clerk  in  that  case,  because  under  Article  XIII  that  would  refer  to  a 
special  agreement  or  reciprocal  legislation  on  the  part  of  both  coun- 
tries. 

Mr.  Van  Kennen.  I  shall  not  discuss  that  because  I  am  not  here 
for  that  purpose,  and  because  I  do  not  think  we  ought  to  be  con- 
fronted with  that  impossible  condition.  If  that  principle  were  paid 
attention  to,  then  our  application  and  any  other  applications  that 
come  before  this  commission,  might  just  as  well  be  put  in  the  pigeon- 
holes and  never  considered. 

I  may  briefly  allude  to  what  has  been  said  by  Mr.  McLean.  In  one 
way,  I  do  not  think  that  we  disagree  very  materially.  I  think  that 
we  are  agreed  that  we  are  entitled  to  the  natural  flow  of  that  stream. 
I  want  to  say,  however,  that  I  do  not  agree  that  because  the  year  be- 
fore last  one  of  the  mills  on  that  dam  burned  down,  and  thereby  put 
into  disuse  a  part  of  that,  that  therefore  we  lose  our  rights.  Five 
years  ago  another  mill  burned  down,  and  I  remember  very,  very  dis- 
tinctly that  within  a  period  of  the  last  few  years  three  or  four  of 
these  mills,  the  largest  on  the  dam,  were  actually  in  operation.  And 
it  certainly  is  true,  and  there  is  no  statement  to  the  contrary  in  the 
testimony,  that  at  the  time  of  the  improvement  of  your  canal  and  at 
the  time  of  the  original  construction  of  the  canal  we  certainly  were 
using  in  that  river  approximately  the  full  natural  flow  of  that 
stream.    There  can  not  be  any  question  about  it. 

Mr.  Powell.  Nearly  30,000  horsepower? 

Mr.  Van  Kennen.  We  do  not  claim  30,000  horsepower. 

Mr.  Mignault.  About  27,000  horsepower. 

Mr.  Van  Kennen.  I  mean  the  mean  actual  flow. 

Mr.  Powell.  How  many  plants  had  you  running? 

Mr.  Van  Kennen.  I  do  not  think,  taking  it  off  and  on,  that  there 
^ere  less  than  25,  and  from  25  to  30. 

Mr.  Mignault.  It  is  guesswork  to  determine  how  much  water. 
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^Ir.  Vax  Kexnen.  There  is  no  evidence  on  that  point,  except  the 
extent  of  the  mills  that  were  there.  There  is  no  evidence  to  say  here, 
as  Mr.  King  wanted  you  to  infer,  that  ever  since  this  canal  was 
built  we  had  not  been  utilizing  the  2,000  c.  f.  s.  If  that  is  the  infer- 
ence he  wants  to  draw,  there  is  no  evidence  in  support  of  it. 

^Ir.  Magrath.  Your  tiow  is  very  much  restricted  ever  since  the 
erection  of  that  bridge  some  To  years  ago? 

Mr.  Van  Kexnex.  Yes:  at  one  time  we  had  a  very  large  opening 
there.  I  will  admit  before  this  commission  that  there  is  no  positive 
evidence  as  to  the  amount  of  water  that  was  actually  used  by  our 
mills  at  the  dilTerent  dates.  There  is  evidence  as  to  the  dates  on 
which  these  mills  were  in  operation,  but  then,  as  yoti  quite  under- 
stand, it  must  be  more  or  less  a  guess  as  to  how  much  water  they 
were  using. 

^Ir.  Powell.  Were  they  sawmills? 

Mr.  Vax  Kexxex.  Flour  mills,  sawmills,  shingle  mills,  paper- 
mills:  there  was  one  of  the  largest  rag-paper  mills  in  the  country 
there. 

Mr.  Powell. What  was  its  output?  ■ 

^Ir.  Vax'  Kexxex.  That  would  be  too  much  of  a  guess  for  me  to 
say. 

Mr.  Powell.  Twenty-five  plants  using  each  1,000  horsepower  on 
tlie  average  is  a  pretty  big  assumption. 

Mr.  Vax'  Kexxex.  I  think  that  estimate  would  be  too  large,  but 
^ome  of  them  must  have  been  using  500  or  600  horsepower  each. 

!Mr.  Powell.  How  many  gangs  Avould  be  in  the  sawmill? 

^Ir.  Vax-  Kex'xex-^.  I  do  not  know;  they  were  very  large  mills. 
Until  within  the  last  50  3^ears  that  was  one  of  the  best-wooded  coun- 
tries we  had,  and  this  was  one  of  the  busiest  little  villages  in  our 
community  up  to  the  time  when,  as  I  said  in  my  remarks  before,  the 
forest  began  to  be  cut  off  and  until  the  flour-milling  industry  in  the 
AVest  dro\e  out  the  little  fellows,  and  we  succumbed  along  with  the 
rest  of  them. 

^Ir.  Tawxey.  Have  you  ever  looked  up  to  see  what  was  the  highest 
rate  of  population  recorded  in  that  village? 

]SIr.  .A^ax  Kex'x^ex.  No ;  it  would  not  exceed  1,200  or  1,500  at  the 
best — maybe  2,000.  But,  sir,  there  is  another  element.  The  evidence 
shows  that  in  the  canal  they  are  developing  approximately  1,500 
c.  f.  s.  for  the  use  of  the  canal  for  power  purposes  on  the  other  side. 
Xow.  if  the  rule  of  estoppal  is  to  apply,  it  is  about  time  we  made 
some  protest  against  the  use  of  that  water;  otherwise  they  may  be 
.paying  that  we  consented.  But  Mr.  Stewart  gives  the  inference  that 
at'  least  out  of  that  1.500  c.  f.  s.  used  for  power  purposes  on  the 
canal,  which  nobody  has  ever  made  any  protest  against,  at  least 
1,000  c.  f.  s.  of  that  IS  used  

Mr.  Keefek.  I  do  not  think  Mr.  Stewart  said  anything  about  that. 

Mr.  Vax  Kexxex.  I  thiuk  he  said  1.500. 

^Ir.  Stewart.  I  beg  your  pardon ;  I  knew  there  was  a  power  plant 
there,  but  I  had  no  idea  of  the  amount  of  water  used  by  it.  Mr. 
L(^a  tried  to  say  that,  but  I  did  not  back  him  up ;  I  do  not  know. 

^Ir.  PowellI  My  recollection  agrees  with  that  of  Mr.  Stewart  on« 
that  point. 
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Mr.  Keefer.  I  think  Mr.  Stewart  said  he  did  not  know,  and  Mr. 
Van  Kennen  made  the  suggestion. 

Mr.  Van  Kennen.  If  I  have  misquoted  Mr.  Stewart,  I  with- 
draw it. 

Mr.  Powell.  Somebody  said  it. 

Mr.  Stewart.  I  did  not  know. 

Mr.  Tawney.  I  do  not  know  whether,  Mr.  Van  Kennen,  in  your 
main  argument  you  discussed  the  question  at  all — if  you  have  you 
do  not  need  to  discuss  it  again — as  to  what  effect  you  claim  the  act 
of  1826  would  have  upon  the  time  limitation  in  the  act  of  1808  with 
respect  to  the  time  of  the  right  to  use  the  water  which  - is  given  you 
under  the  act  of  1808.  Now,  under  the  act  of  1826,  as  I  view  it  on 
a  ver}^  hasty  consideration,  that  provision  has  been  revoked  and  the 
rights  under  the  act  of  1808  are  in  perpetuity. 

Mr.  Van  Kennen.  That  was  my  interpretation,  substantially 
speaking. 

Mr.  Tawney.  I  did  not  know  whether  you  had  argued  it. 

Mr.  Van  Kennen.  I  mentioned  it,  but  I  did  not  argue  it  as  clearly 
as  you  have  stated  it.  The  object  of  the  act  of  1826,  apparently,  was 
to  make  it  definite  that  they  wanted  to  reserA^e  the  right  to  regulate 
the  tolls,  and  not  to  make  any  mistake  about  that. 

Mr.  Tawney.  And  also  to  draw  water  below  the  canal. 

Mr.  Van  Kennen.  Yes.  That  is  all  there  was  in  that,  so  far  as  I 
understand  it. 

Mr.  MiGNAULT.  Did  you  ever  consider  whether,  that  being  your 
demand  at  the  point  marked  "A"  on  plate  1,  to  develop  as  much 
power  as  you  could  in  the  Little  River,  whether  you  could  not  make 
a  development  that  would  not  interfere  with  navigation  on  the  main 
river?  I  presume  that  if  you  take  30,000  c.  f.  s.  it  must  be  compen- 
sated for.   But,  if  you  take  less  ? 

Mr.  Van  Kennen.  That  is  an  engineering  point  that  I  would  not 
want  to  discuss. 

Mr.  MiGNArnLT.  Another  point  that  has  been  running  through  my 
mind  is  that  if  for  any  reason  your  dam  were  carried  away,  the 
Morrisburg  Canal  would  be  put  out  of  commission,  so  that  there  are 
these  two  questions:  Whether  you  can  not  make  some  use  of  your 
water  which  would  not  interfere  with  navigation?  It  may  not  be 
the  development,  such  as  you  contemplate,  but  is  there  no  use  that 
you  could  make  of  your  property  without  requiring  these  compen- 
sating works  in  the  main  river  ? 

Mr.  Van  Kennen.  I  have  to  answer  that  by  stating  at  the  pres- 
ent time  we  are  taking  out  2,000  c.  f.  s.  Now,  if  we  take  out  3,000 
c.  f .  s.  it  certainly  is  going  to  have  some  slight  effect  upon  the  eleva- 
tion. Then  Mr.  King  would  be  here  to  say  immediately:  You  are 
taking  out  another  thousand  feet  there,  and  that  is  interfering  with 
navigation  and  you  can  not  do  it.  Mr.  Keefer  would  say  the  same 
thing.  If  you  mean  by  that  that  if  we  can  use  the  natural  flow  of 
the  stream,  which  we  claim  we  have  the  right  to  use,  if  we  can  utilize 
it,  I  say,  alDSolutely  yes,  we  can  develop  power  there  profitably.  But 
we  can  not  develop  power  there  properly  at  3,000  c.  f.  s. 

Mr.  MiGNAULT.  And  you  say  that  Canada  is  interested  in  the  main- 
tenance of  your  dam,  because  if  your  dam  goes  out  the  Morrisburg 
Canal  goes  out. 
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Mr.  Van  Ivenxex.  We  think  so;  v^e  certainly  can  not  keep  the 
dam  there  unless  \ve  can  make  something  out  of  it. 

Mr.  Migxault.  In  its  present  condition  it  can  not  last  long,  and  it 
is  a  serious  question  for  the  two  countries  to  consider. 

Van  Kexnex.  We  certainly  can  not  spend  money  there  unless 
we  can  make  some  development  and  get  some  return  on  the  capital 
we  have  invested. 

Mr.  McLean.  As  to  the  prescriptive  rights  that  may  be  acquired 
against  the  State  that  is  covered  under  section  362  of  the  New  York 
Code  of  Civil  Procedure,  which,  in  effect,  provides  that  the  State 
will  not  bring  an  action  to  divest  people  of  title  where  they  have 
been  holding  40  years  after  the  cause  of  action  accrued. 

That  does  not  mean  that  the  State  might  continue  anybody  as  a 
tenant  at  will  for  an  indefinite  time;  but  if  it  continued  them  as  a 
tenant  at  will,  and  then  said:  You  must  get  out  of  the  occupation 
held  for  40  years,  then  the  State  could  not  bring  an  action  to  oust 
them. 

Mr.  Vax  Kennex.  My  learned  friend  has  put  on  the  record  cita- 
tions of  cases  to  which  I  have  not  had  an  opportunity  to  refer.  May 
I  file  a  brief  with  regard  to  that? 

^Ir.  Magrath.  Certainly ;  any  counsel  in  the  case  may  do  that ;  we 
will  only  be  too  pleased  to  have  it  done. 

The  commission  then  adjourned. 


INDEX. 


Acres.  H.  G.,  appearance.  53. 

Al^roua.  steaiuer.  194.  lO.i.  196. 

Appearances.  li;sr  of.  4.  58. 

Atlantic  City  hearing,  3-52. 

Batten.  George,  testimony,  177-18S. 

Beil  of  streams,  ownership  of.  5-6. 

Boilers,  shoal,  description  of.  132. 

Buckley,  barge.  133.  142. 

Burdick.  lands  affected.  116. 

Burma,  barge.  129.  152. 

Canada  Island,  rock  till.  13 :  position  of,  67. 

Canada  Steamship  Lines,  177. 

"  Cellar."  proposal  to  flood  out,  134;  description  of,  140;  depth  of,  148. 
Cliandler-Dunbar  ca.se.  311. 

Churchill,  Jolin  C,  appearance.  53 ;  testimony,  237-240. 
Clark  Island.  14. 

Cleaveland.  Frank  N..  testimony.  160-164. 

Connolly,  W.  S..  appearance.  4;  testimony,  16-33;  196-202. 

Corsican.  steamer,  181. 

Crapser.  John  C,  53 :  interest  in  canal,  8 ;  part  owner  of  Goden  Island,  111-112,. 

113.  116. 
Crapser's  dock,  135-136.  181. 
Cre.sco.  steamer.  194,  195.  196. 
Daly,  J.,  testimony,  129-149. 

Deep  Waterways  Commission,  report,  217-218,  219,  288. 

Deep  waterway  projects.  30,  80-81,  213-214,  217-227,  249,  288,  319,  321,  331-332. 

339-340. 
Dickson,  lands  affected,  116. 
Dry  Island.  102. 
Eddy,  deflned,  143. 

Embankment,  13-14;  effect  of,  14,  48,  89,  165-166,  167,  230;  effect  of  back  water, 
49.  81-84,  89,  93-94.  202-204.  205,  230,  247-248;  description  of,  90-91;  ad- 
vantages of.  135-136.  145,  153,  157-158,  316 ;  objections  to,  334-336. 

Estella  Rml.  schooner.  152. 

Exhibits  filed.  17,  18.  19.  20,  21,  23.  32,  50,  52,  61,  67,  72,  75,  77,  103,  108,  109, 

112,  127,  128,  160,  161,  232,  233  255. 
Forbes,  lands  affected  116,. 
Georgian  Bay  Canal,  289. 

enn,  R.  B..  unable  to  attend  Ottawa  hearing,  53. 
-'>oseneck  Island,  152. 
Gieat  Lakes  development,  324. 
H.  B.  barge,  133.  142. 

Hogs  Bar  k  Shoal.  132.  134.  141,  146.  150,  189,  230,  267,  298. 
Jnternational  ,Jf»int  Commission,  319-320. 
interpretation  of  treaty,  325-326,  328-329,  331. 
i-land  r)ove,  steamer,  196. 
'r'<sie  Hall,  tug,  19L 
t,  barge,  152. 

.<'>if>  i\  l-"r..nk  H.,  appearance.  4,  53;  on  adjournment,  52;  re  duties  and  func- 
tions of  conjmission,  315-316;  argument,  315-330. 
i  -ing,  Francis,  appearance,  4,  53;  as  to  ajiplicant's  title,  16;  on  adjournment,  51; 
re  duties  and  functions  of  commission,  262-263 ;  argument,  330-338 ;  sug- 
gests conditions  of  order,  337-338. 
ijgston.  steamer.  178. 

^on^-e,  George  W„  appearance,  53;  statement,  57-58,  283-285;  re  duties  and 
functions  of  comuiission,  263. 

345 


:346 


INDEX. 


Lake  Ontario,  regulation  of,  207-212 ;  levels,  220-221. 

Lake  Superior,  control  of  level,  172 ;  board  of  control,  172-173. 

Lea,  Richard  S.,  testimony,  38-52,  61-103,  165-177,  246-255;  qualijacations,  88. 

Little  River,  description  of,  5;  obstructions  in,  10-11,  12-13,  23-25,  41-42,  50; 
development  of,  21-22;  natural  flow,  22,  41,  42,  60,  94-95,  99-100,  103-104, 
119-120,  175-176,  212-213,  215,  234,  239,  242-243,  244,  274-275,  278,  290,  314, 
327-328,  340;  additional  flow,  22,  23,  50;  excavation,  25-26,  99-100,  200, 
276-277 ;  navigation  of,  26,  129,  188,  193-194,  195,  196,  197,  267-268,  269-270, 
'  301-302  ;  average  flow,  32,  45,  80 ;  old  mills,  32,  35-36,  107,  233.  242,  278,  308- 
309,  341 ;  depths  in,  67,  121-122,  128 ;  maximum  flow,  96-97 ;  use  of  rheostat, 
97 ;  cross  section  of,  104-105,  109,  200,  245 ;  fall  of,  105 ;  description  of,  106- 
107,  238  ;  old  lock,  107,  298-299  ;  value  of  land  affected,  117  ;  soundings  taken, 
120,  122,  123,  124,  238,  239 ;  bowlders  deposited,  125,  215 ;  old  dam,  232,  267, 
297,  300 ;  sediment  deposited,  234-236,  237 ;  proposed  physical  examination, 
256-260,  261;  Plate  I,  general  plan,  351;  Plate  II,  capacity,  353. 

"Long  Sault  Development  Co.,  165,  273,  312,  324. 

McLean,  Marshall,  appearance,  53 ;  objects  to  admission  of  Plate  2,  100-101 ; 
re  examination  of  Little  River,  256-261 ;  re  duties  and  functions  of  com- 
mission, 263 ;  argument,  291-315,  343. 

Mallan,  Luke,  testimony,  149-160. 

Martin,  James,  testimony,  189-196. 

Mary,  steamer,  194,  195,  196. 

Mary,  tug,  159. 

Mary  town  Bay,  150. 

Massena,  steamer,  196. 

Mignault,  P.  B.,  re  duties  and  functions  of  commission,  261-262. 
Mill  Pitch  Point,  132,  159,  185. 
Montreal  Water  Levels  Commission,  207. 
Montreal  Transportation  Co.,  191. 

Morrisburg  Canal,  29-30,  60,  61,  131,  139,  155,  189,  217,  342. 
Myer,  tug,  194-195. 

"Navigability,  in  law,  270-272,  305-306,  307. 

Navigation  interests,  effect  of  works  on,  47,  59,  289,  317,  327-329,  330,  334-338 ; 
on  St.  Lawrence,  73-74,  130,  214,  216-217 ;  difficulties  of,  85,  132-160,  177- 
196,  246. 

New  York  act  of  1808,  6,  265-266;  act  of  1826,  7-8;  legislation,  266,  291-298, 
294-300,  342,  343. 

New  York  &  Ontario  Power  Co.,  titles,  8-9,  16-19,  29,  60,  113-114,  161-165,  264- 
266,  291 ;  incorporation,  17 ;  stock,  19 ;  Canadian  approval  of  plans,  21,  55-56, 
282,  286-287,  318,  324;  proposed  works,  40,  115 ;  description  of  project,  54; 
cost  of  proposed  works,  118-119,  196,  201 ;  proposed  installation,  118 ;  prop- 
erty acquired,  198-199 ;  power  development,  280-281 ;  approval  of  War  De- 
partment, 283-285. 

New  York  State's  rights  in  streams,  313. 

Niagara  Falls  waterpowers,  277,  279. 

North  Channel,  description  of,  4 ;  depth  of  water,  27. 

Notice  of  hearings,  3. 

Ogden  Island,  description  of,  4 ;  bridge  to,  10 ;  rock  fill,  13 ;  length  of,  14. 
Ontario  Hydroelectric  Power  Commission,  31,  250-251,  330. 
Ontario  Power  Co.,  36. 
Orizaba,  steamer,  196. 
Ottawa  hearings,  53-343. 

Perkins,  A.  H.,  appearance,  53 ;  testimony,  231-237. 
Pitch,  the,  shoal,  132. 
Porteous,  land  affected,  116. 
Quebec,  barge,  129. 

Rapide  Plat,  flow  of,  67-68,  69 ;  navigation  of,  155 ;  improvement  of,  386. 

Rapids  King,  steamer,  177,  178,  179,  180,  183. 

Rapids  Prince,  steamer,  178,  179,  180,  187. 

Rapids  Queen,  steamer,  178,  179. 

Remedial  works,  26-27,  28,  39. 

Riparian  rights,  273,  302-303,  304-306. 

Rolling,  definition  of,  151. 

Rutherford,  John  S.,  testimony,  33-38;  lands  affected,  117. 
Itutherford,  Ray,  property  affected,  116. 
;St.  Croix  River  case,  58,  285. 


INDEX. 


347 


Si.  Lawrence  River,  flow  of.  43.  G2-66,  6S-6i\  79-80;  fluctuations  in  level,  44, 
63.  211;  soundiuirs  in.  70-72;  velocity  of  stream.  73,  75,  S6-SS,  110,  111; 
available  power.  92.  211-212.  222-224.  22S.  249-250,  251-253.  320-322,  323, 
341 ;  ice  conditions,  125-120  ;  surface  characteristics.  17(.>-171 ;  proposed  regu- 
lation, 173-174. 

St.  Lawrence  River  canals,  depth  in,  77-7S,  332-333. 

Scotland,  barge.  133. 

Seymour,  tug.  accident  to,  133,  142. 

Slack  water  defined.  143. 

Spartan,  steamer,  ISI. 

Spratt.  Thomas,  appearance,  4,  53. 

Stewart.  William  J.,  appearance,  4,  53;  testimony,  202-231,  240-246. 
Submerged  weir,  75-77.  20G,  231,  240-241,  246,  255,  332,  837. 
Toronto,  steamer.  178. 

Tucker.  B.  B..  appearance.  53 ;  testimony,  103-129. 

Van  Kennen,  George  E.,  appearance,  4,  53,  statement  of,  4-15;  5M1;  re- 
examination of  Little  River,  256-261 ;  re  duties  and  functions  of  commission, 
263-204 ;  argument,  264-291.  338-343 ;  permission  to  file  brief,  343. 

U'addington.  population  of,  37. 

W  addington  Dam,  History  of,  4-5,  9 ;  canal,  8,  32,  36,  37-38,  40 ;  description  of, 

20;  water  powers,  34-35. 
Weavers  Point,  192. 
Wheeling  case  cited,  315. 
White.  Arthur  V,  appearance,  4,  53. 
White.  James,  appearance,  53. 
Wrecks  in  channel.  142-143,  336. 


\ 


I 


APPENDIX  TO  HEARINGS  AND  ARGUMENTS 

CONTAINING 

APPLICATION.  RESPONSES,  BRIEFS,  AND  DOCUMENTARY 

EXHIBITS.^ 


CONTENTS. 

Pag^ 

Lpplicatioii  of  New  York     Ontario  Power  Co   351 

temeut  in  response  of  Dominion  of  Canada   354 

temeut  in  response  of  State  of  New  Yorlv   357 

tement  in  resix>nse  of  the  Dominion  Marine  Association   355 

swer  of  John  C.  Crapser   361 

[emorandum  of  the  State  of  New  York   365 

rief  on  facts  and  hiw  by  New  York  &  Ontario  Power  Co   378 

fertified  copy  articles  of  incorporation.  Exhibit  A-1   391 

ree  of  New  Y'ork  State  Gas  &  Electricity  Commission,  Exhibit  A-2   395 

>eed  of  J.  Wesley  Allison  to  New  York  &  Ontario  Power  Co.,  general 

deed.  Exhibit  A-3   397 

Deed  of  J.  Wesley  Allison  to  New  York  &  Ontario  Power  Co.,  dam  and 

rights.  Exhibit  A-4   407 

of  J.  Wesley  Allison  to  New  York  &  Ontario  Power  Co.,  Proctor 

Mill.  Exhibit  A-5   410 

)eed  of  John  Porteous  to  W.  S.  Connolly,  Exhibit  A-6   411 

>eed  of  J.  Wesley  Allison  to  W.  S.  Connolly,  Forsythe  property,  unre- 
corded, Exhibit  A-7  I   413 

)eed  of  J.  Wesley  Allison  to  New  York  &  Ontario  Power  Co.,  Grange 

property,  unrecorded.  Exhibit  A-8   414 

bstract  (substitute  deed)  of  Dunn  &  Rutherford  to  W.  S.  Connolly,  Ex- 
hibit A-9   415 

Note. — Exhibit  A-0  not  filed  by  applicant,  the  original  deed  not 

being  procurable  

lertified  copy  of  chapter  121,  laws  of  New  York  State,  1808,  Exhibit  A-10_  416 

terrified  copy  of  act  of  1826,  laws  of  New  York  State,  Exhibit  A-11   417 

tertified  copy  of  mortgage.  New  York  &  Ontario  Power  Co.,  to  Knicker- 
bocker Trust  Co..  Exhibit  A-12   418 

tertified  copy  of  order  of  public  service  commission,  1909,  Exhibit  A-13   439 

tertified  copy  of  order  of  public  service  commission,  1913,  Exhibit  A-14   441 

tertified  copy  of  order  of  public  service  commission,  1914,  Exhibit  A-15__  444 
tertified  copy  of  permit  of  Secretary  of  War  for  river  crossing,  Exhibit 

A-16   445 

•hotograph  panorama  of  river,  old  dams,  and  site  of  proposed  project, 

Exhibit  A-18   458 

ible  showing  monthly  mean  discharge  of  St.  Lawrence  River  for  period 

1860  to  1917,  Exhibit  A-25   448 

*hotograph  of  barge  on  the  shoal  known  as  "  The  Graveyard  of  the  St. 

Lawrence,"  on  illustration  also,  Exhibit  A-35   448 

py  of  grant  of  New  York  State  to  John  Tayler,  Exhibit  A-36   449 

py  of  grant  of  New  York  State  to  John  Tayler,  Exhibit  A-37   450 

Jopy  of  grant  of  New  YVjrk  State  to  John  Tayler.  Exhibit  A-38   452 

ipy  of  grant  of  New  York  State  to  Alexander  McComb,  Exhibit  A-39 —  453 
ipy  of  grant  of  New  Y^ork  State  to  Jeremiah  Van  Rensselaer,  Exhibitr 

-40___   454 

of  grant  of  New  York  State  to  Daniel  McCormick,  Exhibit  A-^1   455 

tograph  half  way  across  old  dam.  looking  north,  Exhibit  N.  Y.-3   2 

jrt  of  the  r-omnjittef^  on  judiciary  to  New  York  State  Senate  on  peti- 

n  of  David  A.  Ogden,  Exhibit  N.  Y.-4   456 


•  ExblbiU  not  printed,  being  engineers'  chartg  and  photographs,  are  on  file  In  the  offices 

thf  International  Joint  Commission  at  Washington,  D.  C,  and  Ottawa,  Canada. 

349 


I 


INTERNATIONAL  JOINT  COMMISSION. 


APPLICATION  OF  NEW  YORK  &  ONTARIO  POWER  COMPANY  POR 
APPROVAL  OF  ITS  PLANS  TO  RECONSTRUCT,  REPAIR,  AND  IM- 
PROVE ITS  DAM.  HYDRAULIC  STRUCTURES,  AND  WATER  POWER 
PROPERTY  AT  WADDINGTON  -  ON  -  THE  -  ST.  LAWRENCE,  NEW 
YORK. 

To  the  honorahle  the  Infemafional  Joint  Commission,  WasMngtony 
D.  r.,  and  Ottawa,  Canada. 
The  petition  of  the  Xew  York  &  Ontario  Power  Company  respect- 
fully snows: 

(1)  That  the  New  York  &  Ontario  Power  Company  is  a  public 
service  corporation,  duly  organized  under  and  pursuant  to  the 
transportation  corporation  law  of  the  State  of  New  York,  with  an 
authorized  capital  stock  of  two  million  dollars  ($2,000,000). 

{'2)  Tliat  said  corporation  was  organized  for  the  purpose  inter 
alia,  of  acquiring  water  powers,  water  rights,  privileges,  and  other 
property  for  the  production,  utilization,  and  transmission  of  elec- 
tricity for  light,  heat,  and  power  to  be  used  in  Northern  New  York 
and  Canada. 

(3)  That  on  application  duly  made,  the  Gas  and  Electricity  Com- 
mission and  the  Public  Service  Commission  of  the  State  of  New 
York  authorized  said  corporation  to  transact  business  in  the  State 
of  New  York  and  elsewhere,  and  to  acquire  certain  water  power 
properties,  rights,  and  privileges,  together  with  other  property  con- 
nected therewith  and  appurtenant  thereto,  situate  at  Waddington- 
on-the-St.  Lawrence,  New  York. 

(4)  That  pursuant  to  such  authority  and  consent,  the  said  New 
York  &  Ontario  Power  Company  did  acquire  by  purchase  such 
water  power  property,  rights,  privileges,  and  other  property  and 
has  duW  entered  into  possession  of  the  same  and,  since  the  purchase, 
has  been  engaged  in  the  business  of  producing,  utilizing,  and  trans- 
mitting electricity  for  light,  heat,  and  power  at  said  place. 

(5)  That  the  propert}^  so  acquired  consisted  of  a  water  power 
created  b}'  the  construction  of  a  dam  and  hydraulic  structures  in 
and  across  what  is  locally  known  as  the  "  Little  River "  from 
Ogden's  Island,  formerly  known  as  "  Isle-au-Rapid-Plat,"  in  the 
River  St.  Lawrence,  to  the  American  shore,  together  Avith  all  water 
rights  and  privileges  connected  therewith  and  appurtenant  thereto, 
and  including  a  light  and  power  plant  then  in  operation. 

(C)  The  said  "  Isle-au-Rapid-Phit "  is  an  American  island  lying 
in  the  River  St.  Lawrence,  south  of  the  International  boundary  line, 
and  the  said  "  Little  River flows  between  said  island  and  the 
American  shore.  See  plate  1  hereto  attached  and  made  a  part 
hereof. 

( 7 )  That  said  dam  and  hydraulic  works  were  originally  con- 
structed prior  to  the  year  1808  by  David  A.  Ogden  and  associates 
who  were  then  the  owners  of  said  "  Isle-Au-Rapid-Plat,^'  together 
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with  all  the  lands  on  the  American  shore  lyin^  adjacent  thereto,  and 
likewise  owned  any  and  all  riparian  rights  and  privileges  incident 
thereto  and  connected  therewith. 

(8)  That  on  the  1st  day  of  April,  1808,  the  Legislature  of  the 
State  of  New  York  passed  an  act  (Ch.  121,  L.  1808,  N.  Y.)  which 
with  a  supplemental  act  passed  April  17,  1826  (Ch.  280,  L.  1826, 
N.  Y. ) ,  granted  to  and  vested  in  the  said  David  A.  Ogden  and  asso- 
ciates their  heirs  and  assigns: 

(a)  All  lands  susceptible  of  improvement  down  stream  from  the 
dam  to  the  navigable  water  below. 

(b)  The  right  to  canalize  said  "Little  River"  and  improve  the 
same  for  such  purpose; 

(c)  The  right  to  utilize  the  natural  flow  of  the  stream  for  the  de- 
velopment of  power  and  to  sell  and  dispose  of  the  same  for  industrial, 
manufacturing  and  other  lawful  purposes. 

(9)  That  pursuant  to  the  rights  and  powers  conferred  by  said 
statutes,  the  said  Ogden  and  his  associates  duly  constructed  locks  and 
other  works  in  connection  with  the  dam  at  said  place,  and  thereafter 
the  said  south  channel  was  used  almost  entirely  for  the  navigation 
of  said  river  at  that  point,  and  the  same  was  continuously  used  for 
navigation  until  about  the  year  1847,  when  a  canal  was  constructed  on 
the  Canadian  side  of  the  north  channel  by  the  Canadian  government. 

(10)  That  ever  since  the  construction  of  said  dam  and  the  enact- 
ment of  the  statutes  above  cited,  the  said  David  A.  Ogden,  et  al., 
their  heirs,  successors,  and  assigns  have  owned,  enjoyed  and  pos- 
sessed the  right  and  privilege  to  use  the  full  natural  flow  of  said 
"Little  River"  together  with  all  other  rights  and  privileges  con- 
nected therewith  for  the  development  of  power  for  the  operation  of 
factories,  mills,  and  other  industrial  plants  at  said  place,  and  ever 
since  have  used  the  same,  in  whole  or  in  part,  for  such  purpose. 

(11)  That  the  natural  flow  of  said  stream  (Little  River)  and  the 
power  resulting  therefrom  to  which  the  said  Ogden,  his  associates 
and  their  successors  in  interest  are  entitled,  is  of  course  dependent 
upon  the  volume  and  stage  of  the  water  in  the  main  river,  and  is 
shown  on  Plate  II  hereto  attached  and  made  a  part  hereof. 

(12)  That  as  above  stated,  your  petitioner,  the  New  York  & 
Ontario  Power  Company  is  now  the  owner  and  in  possession  of  all 
of  the  lands,  water  power,  water  rights,  privileges  and  other  prop- 
erty connected  therewith  and  appurtenant  thereto. 

(13)  That  from  long  continued  use  the  said  dam  and  hydraulic 
works  have  become  out  of  repair  and  in  order  that  the  power  on  the 
said  "  Little  River  "  may  be  developed  to  the  highest  degree  of  com- 
mercial efficiency  for  the  generation  of  electric  energy,  it  is  necessary 
to  reconstruct,  repair,  and  improve  the  same  which  your  petitioner 
proposes  to  do  if  permission  be  granted. 

(14)  That,  if  permission  be  granted,  your  petitioner  further  pro- 
poses to  dispose  of  the  rock  and  other  suitable  material  excavated  in 
connection  with  the  erection  of  its  power  house,  and  in  the  removal 
oi  obstructions  in  the  channel  of  said  "Little  River"  for  the  con- 
struction of  an  embankment  from  the  eastern  extremity  of  Ogden 
Island  to  Canada  Island  at  a  point  on  Plate  I,  marked  "  (D),"  and 
to  contract  the  channel  of  the  main  river  at  a  point  marked  "  E  "  on 
Plate  I  by  filling  in  the  deeper  part  of  the  channel  and  by  construct-^ 


Natural  flow  of  "Little  River  —  thousand  cfs. 
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ing  a  side  embankment  along  the  north  shore  of  Ogden's  Island,  the 
result  of  which  ^\  ill 

(a)  Lower  the  level  of  the  water  in  the  tail  race,  thereby  increas- 
ing the  head  upon  the  power  plant. 

{b)  Eliminate  a  strong  side  draft  current  now  flowing  between 
Ogden  and  Canada  Island,  thereby  improving  navigation  at  that 
point. 

(c)  Eaise  the  level  of  the  water  in  the  north  channel  up  to  and 
beyond  Lock  24.  thereby  further  improving  navigation,  and  in  low 
water  periods,  more  than  fully  compensating  for  any  increased  flow 
through  the  Little  River  channel. 

(15)  That  in  consideration  of  the  improvement  to  navigation 
effected  by  the  construction  of  said  embankment  between  Ogden 
Island  and  Canada  Island,  and  by  the  proposed  contraction  of  the 
channel  of  the  river  as  aforesaid,  your  petitioner  requests  that  it  be 
permitted  to  supplement  the  natural  flow  of  the  "  Little  River  "  by 
the  diversion  of  su^h  additional  waters  as  may  be  required  to  main- 
tain the  discharge  therein  at  a  flow  of  thirty  thousand  (30,000)  cubic 
feet  per  second  at  all  times  when  such  additional  diversion  does  not 
detriuientally  affect  navigation. 

Wherefore,  your  petitioner  prays,  if  jurisdiction  be  taken,  that  its 
plans  be  a  improved  to — 

(a)  Remove  the  present  dam  and  construct  a  new  dam  and  power 
house  at  a  point  marked  "A"  on  plate  No.  1,  hereto  attached;  or,  in 
the  alternative,  repair  and  reconstruct  the  present  dam  and  erect  a 
power  liouse  at  a  point  marked  ''(B)"  on  said  plate  No.  1. 

(h)  Improve  the  channel  of  ''Little  River"  above  the  dam  by 
tlie  removal  of  all  artificial  obstructions,  such  as  bridge  piers  and 
the  like,  shown  at  a  point  marked  "  C  "  in  plate  No.  1,  and  make  such 
excavation  in  said  channel  as  will  enable  petitioner  to  use  the  natural 
flow  of  said  stream  at  the  highest  degree  of  commercial  efficiency. 

(c)  Use  the  rocks  and  other  suitable  material  excavated  in  the 
erection  of  its  power  house  and  in  the  removal  of  artificial  obstruc- 
tions in  the  channel  of  the  "Little  River"  to  construct  embankments 
between  the  easterly  extremity  of  Ogden  Island  and  Canada  Island, 
and  to  contract  the  channel  of  the  river  opposite  Lock  21  by  filling  in 
the  dee]Der  portions  and  bv  constructing  embankments  at  points 
marked    D  "  and  "  E  "  on  plate  I. 

(d)  Permit  the  diversion  of  such  additional  w^aters  as  may  be 
required  to  maintain  a  discharge  of  thirty  thousand  (30,000)  cubic 
feet  per  second  at  all  times  when  such  additional  diversion  does  not 
detrimentally  affect  navigation. 

All  of  wliich  is  respectfully  submitted  witliout  prejudice  to  the 
rights  and  interests  of  vour  petitioner. 
Dated,  February  2,  191 S. 

Thomas  Spkatt  and  Geo.  E.  Van  Kennen, 

Attoimeys  for  Petitioner^ 
Office  oral  post-ofpce  addrenB^  82  Ford  Street^  Ogdensburg^  N.  Y. 

District  of  Columbia,  ^'ifj/  of  Wa.Hhhif/ton^  ss: 

W.  S.  Connolly,  being  duly  sworn,  deposes  and  says,  that  he  is 
an  officer  of  the  New  York  &  Ontai-io  Powci*  Company,  the  jx^itioner 
above  named,  to  wit.  the  p)(^^ideiit  thci'cof :  ihat  he  has  read  the  fore- 
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going  petition  and  knows  the  contents  thereof ;  that  the  same  is  true 
to  his  own  knowledge,  except  as  to  the  matters  therein  stated  to  be 
alleged  upon  information  and  belief,  and  as  to  those  matters  he  be- 
lieves it  to  be  true. 

W.  S.  Connolly. 
Sw^orn  to  before  me  this  21st  day  of  March,  1918. 

Gertrude  Ellis,  Notary  Public, 


INTERNATIONAL   JOINT  COMMISSION. 

STATEMENT  IN  RESPONSE  ON  BEHALF  OF  THE  DOMINION  OF 

CANADA. 

In  the  matter  of  the  application  of  the  New  York  and  Ontario  Power 
Company  for  approval  of  its  plans  to  reconstruct,  repair,  and 
improve  its  dam,  hydraulic  structures,  and  water  power  property 
at  Waddington-on-the-St.  Lawrence,  New  York,  and  to  permit  the 
diversion  of  such  additional  water  as  may  be  required  to  maintain 
a  discharge  of  30,000  c.  f.  s.  at  all  times  when  such  additional  di- 
version does  not  detrimentally  affect  navigation. 

To  the  honourable  the  International  Joint  Conumission^  Washing- 
ton^ D.  G.^  amd  Ottawa^  Canada: 

The  undersigned,  as  council  for  the  Dominion  of  Canada,  respect- 
fully submits : 

(1)  The  application  herein  asks  for  the  approval  of  your  commis- 
sion of  the  following : 

{a)  The  construction  of  a  dam  and  power  house  near  the  north- 
eastern end  of  Ogden  Island  (or  Isle-au-Eapide  Plat)  completely 
closing  Little  River. 

(b)  Upon  the  construction  of  this  dam,  to  remove  the  present  old 
dam. 

{c)  Or  in  lieu  of  this  to  repair  the  old  dam  and  construct  a  new 
power  house  in  it. 

(d)  To  improve  the  channel  of  Little  River  both  above  and  below 
the  works  by  the  removal  of  all  artificial  obstruction,  such  as  bridges, 
piers,  silt,  etc.,  and  to  make  such  further  excavation  as  may  be  nec- 
essary to  enable  the  petitioner  to  use  the  natural  flow  of  said  stream 
at  the  highest  degree  of  commercial  efficiency. 

(e)  Permission  to  construct  a  submerged  weir  in  the  main  river 
opposite  Lock  24  of  the  Morrisburg  Canal,  for  the  purpose  of  con- 
tracting the  channel  and  raising  the  river  level  above. 

(/)  Permission  to  construct  an  embankment  to  connect  the  east- 
erly extremity  of  Ogden  Island  and  Canada  Island,  for  the  purpose 
of  diverting  the  whole  flow  of  the  main  stream  through  the  channel 
between  Canada  Island  and  the  Canadian  main  shore,  thus  raising 
the  level  at  this  place,  and  by  backwater,  restoring  to  the  rapids  the 
depths  lost  by  the  diversion  through  Little  River  above.  This  em- 
bankment will  also  protect  the  tail  race  of  the  petitioner's  proposed 
new  power  plant  and  improve  the  head  at  said  plant. 

{g)  Permit  the  diversion  through  Little  River  and  the  applicant's 
power  canal  of  such  additional  water  as  may  be  required  to  maintain 
a  discharge  of  30,000  c.  f.  s.  at  all  times,  when  such  additional  diver- 
sion does  not  detrimentally  affect  navigation. 
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['2)  The  application  has  been  referred  to  your  commission  by  the 
United  States  of  America,  and  in  the  letter  of  transmittal  from  the 
Second  Assistant  Secretary  of  the  Department  of  State  is  the  follow- 
ing: 

The  applicariou  is  therefore  within  Article  III  of  the  waterways  treaty  and 
the  situation  is  governed  by  Article  VllI,  which  stipulates  that  your  commis- 
sion shall  have  jurisdiction  and  shall  pass  upon  such  an  application  in  accordr 
ance  with  certain  rules  and  principles  as  therein  stated. 

I  desire  to  state,  however,  in  this  relation  that  the  Government  of  the  United 
States  is  not  prepared  at  this  time  to  give  formal  approval  to  the  company's 
plans,  since  the  project  involves  the  development  of  water  power  with  regard 
to  which  there  is  at  present  under  consideration  by  Congress  important  legis- 
lation which,  if  enacted,  may  materially  change  existing  Federal  laws.  How- 
ever, it  would  seem  not  inappropriate  that  the  company's  application  should 
be  considereii  by  the  International  Joint  Commission  in  advance  of  approval 
or  disapproval  on  the  part  of  either  Government. 

(3)  By  the  said  Article  YIII  of  the  treaty  it  is  also  provided  that 
your  commission.  "  in  its  discretion  may  make  its  approval  in  any 
case  conditional  upon  the  construction  of  remedial  or  protective 
works,  to  compensate  so  far  as  possible  for  the  particular  use  or 
diversion  proposed,  and  in  such  cases  may  require  that  suitable  and 
adequate  provision,  approved  by  the  commission,  be  made  for  the 
protection  and  indemnity  against  injury  of  any  interests  on  either 
side  of  the  boundary. 

(4)  A  copy  of  this  application  was  sent  to  the  Government  of  the 
Dominion  of  Canada  shortly  after  the  case  was  filed  with  your  com- 
mission, at  Washington,  on  the  24th  April,  1918. 

The  rules  of  procedure  of  your  commission  call  for  the  filing  in 
response  to  such  an  application,  a  statement  "  setting  forth  any  fact 
or  facts  bearing  on  the  subject  matter  of  the  application  and  tending 
to  defeat  or  modify  the  order  of  approval  sought,  or  to  require  that 
the  same  be  granted  on  condition,  and  setting  forth  whether  the 
order  of  approval  is  opposed  in  whole  or  in  part,  and,  if  in  part  only, 
to  what  '  extent.'  and  if  it  be  desired  that  the  approval  be  on  condi- 
tion, setting  forth  the  particular  condition  or  conditions  upon  which 
it  is  thought  the  order  of  approval  should  be  granted "  and  that 
such  statement  be  filed  within  thirty  days.  But  the  said  rules  also 
provide  that  the  time  for  the  filing  of  any  paper  or  the  doing  of  any 
act  required  thereunder  may  be  extended  and  an  extension  of  sixty 
days  has  been  asked  for  and  has  been  granted  to  the  Dominion  of 
Canada. 

(5)  It  is  premised:  (a)  That  the  St.  Lawrence  River  is  still  an  in- 
ternational stream  for  thirty  miles  below  Waddington  and  that  the 
navigation  of  the  whole  river  to  the  Atlantic  is,  for  the  purposes  of 
commerce,  free  and  open  to  the  citizens  of  both  countries. 

ih)  That  Little  River  is  the  smaller  of  two  channels  into  which 
tlie  St.  Lawrence  River  is  divided  bv  Ogden  Island  (He  au  Rapide 
Plat). 

ic)  That  the  na\igation  of  St.  Lawrence  River  is  obstructed  for 
jj-bound  boats  at  Ogden  Island  by  Rapide  Plat,  where  the  fall  is 
pproxiinately  12  feet,  but  down-bound  boats  are  able  to  "run"  the 
ijjids. 

(d)  That  tlie  navigation  of  St.  Lawrence  River  is  a  subject  that 
has  engaged  the  attention  of  the  (jovernment  of  Canada  for  many 
years  and  Canada  has  built  the  St.  Lawrence  River  canals  to  over- 
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come  the  difficulties  of  navigation  at  this  and  other  similar  places  in 
the  river. 

(e)  That  Canada  has  already  constructed  two  canals  opposite  this 
point,  at  a  cost  of  $2,158,242,  and  has  expended  for  the  whole  system 
between  Lake  Ontario  and  Montreal  $54,025,623. 

(/)  That,  by  treaty,  the  use  of  the  St.  Lawrence  and  other  canals 
in  Canada  is  secured  to  the  citizens  of  the  United  States  on  the  same 
terms  as  to  the  citizens  of  Canada. 

.  (g)  That  to  keep  pace  with  the  ever-increasing  demands  of  navi- 
gation Canada  is  now  embarking  on  a  fourth  enlargement  of  her 
canal  system,  that  will  greatly  facilitate  passage  of  freight  between 
the  Great  Lakes  and  tide  water  by  deepening  the  river  and  reducing 
the  number  of  locks. 

(h)  That  Little  River  was  closed  by  the  dam  referred  to  by  the 
applicants  about  1806  and  the  flow  has  been  almost  entirely  diverted 
to  the  main  channel.  As  a  consequence,  the  level  of  the  river  at  the 
head  of  Ogden  Island  has  been  raised  and  maintained  about  1  foot 
and  giving,  by  backwater,  lesser  amounts  in  the  stretch  of  river  be- 
tween the  foot  of  Galops  Rapids  and  the  foot  of  Rapide  Plat. 

(^)  That  the  present  Morrisburg  and  Iroquois  Canals  were  de- 
signed and  constructed  to  conform  to  this  artificial  level  which  had 
been  in  existence,  at  that  time,  over  75  years. 

(j)  That  any  decrease  of  this  level  will  injuriously  affect  naviga- 
tion (1)  over  the  lower  sill  of  the  Iroquois  Canal;  (2)  through  the 
full  length  of  the  Morrisburg  Canal  (except  on  the  lower  sill)  ;  (3) 
through  the  Rapide  Plat. 

(k)  That  the  original  grantees  having  already  constructed  a  dam 
across  Little  River,  by  virtue  of  riparian  ownership  of  both  banks  of 
said  river,  appear  to  have  afterwards  obtained  the  right  to  construct 
a  canal  "  for  the  purpose  of  making  a  complete  navigable  water  com- 
munication "  at  this  place  and  then  was  given  the  right  (which  ap- 
pears to  have  been  limited  to  75  years  from  the  1st  April,  1808)  to 
use  the  water  contained  in  said  improvement  for  water  power 
purposes. 

(I)  That  the  applicants,  the  successors  of  the  original  grantees, 
desire  to  use  Little  River  in  an  entirely  different  manner ;  that  is  to 
say,  interrupt  the  navigation  of  said  Little  River,  increase  the  flow 
therein  for  power  purposes  only,  and  in  so  doing  draw  the  water  from 
the  main  channel  upon  which  navigation  must  depend. 

(m)  That  the  future  contemplated  enlargement  of  the  Canadian 
canal  system  will  in  all  probability  necessitate  the  construction  of  a 
dam  in  the  vicinity  of  Canada  Island  completely  blocking  the  river, 
raising  the  water  to  the  level  of  Lake  Ontario,  and  providing  means 
for  control  of  the  level  and  outflow  of  the  said  lake. 

(n)  That  for  perfect  regulation  of  the  level  of  Lake  Ontario  it  is 
necessary  that  the  Governments  of  the  two  countries  should  have 
absolute  control  of  the  whole  channel  of  the  river. 

(o)  That  with  such  a  scheme  the  water  at  the  head  of  the  intake 
to  applicant's  canal  will  be  raised  about  15  feet,  completely  submerg- 
ing the  proposed  works. 

The  Government  of  Canada,  therefore,  submits  that  the  prayer  of 
the  applicants  be  not  granted  for  the  following  amongst  other  rea- 
sons : 
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1.  It  will  interfere  with  the  full  and  economic  development  of  the 
St.  Lawrence  system  as  regards  the  navigation  thereof  and  the  power 
potentialities  therein  which  are  common  to  both  bordering  countries 
and  of  equal  advantage  to  each  country. 

:2.  It  will  interfere  with  the  complete  regulation,  by  a  dam  at 
Canada  Island,  of  the  level  and  outflow  of  Lake  Ontario. 

3.  The  said  future  development  of  the  river  will  necessitate  the 
acquisition  of  any  rights  the  applicant  may  have  in  the  river,  and 
the  Government  of  Canada  considers  it  to  be  inadvisable  to  create 
more. 

4.  That  original  grantees'  rights  from  which  applicants  claim  title 
have  lapsed  by  efluction  of  the  time  mentioned  in  the  original  grant 
or  amendments  thereto. 

5.  That  the  applicants,  as  successors  to  the  original  grantees,  are 
now  asking  something  entirely  diiferent  from  the  privileges  granted 
by  the  original  acts  of  the  Legislature  of  New  York. 

6.  The  St.  Lawrence  Eiver  has  enormous  potentialities  that  should 
be  developed  in  the  most  efficient  and  economical  manner  for  future 
generations.  Such  a  piecemeal  policy  as  proposed  is  not  in  conform- 
ity with  this  doctrine. 

Respectfully  submitted. 

Frank  H.  Keefer, 
Of  Coumel  for  the  Government  of  the  Dominion  of  Canada. 

Canada  Food  Board.  Ottaw^a., 

July  15, 1918. 


international  joint  commission. 

STATEMENT  IN  RESPONSE  ON  BEHALF  OF  THE  STATE  OF  NEW 

YORK. 

In  the  matter  of  the  application  of  the  New  York  and  Ontario 
Power  Company  for  approval  of  its  plans  to  reconstruct,  repair, 
and  improve  the  dam,  hydraulic  structures,  and  water-power 
property  at  Waddington-on-the-St.  Lawrence,  New  York. 

To  the  honorahle  the  International  Joint  Commission^  Washington, 
D.  6'.,  and  Ottawa,  Canada: 

In  reply  to  the  application  of  the  New  York  and  Ontario  Power 
Company  for  approval  of  its  plans  to  reconstruct  and  repair  its  dam 
and  other  properties  situate  at  Waddington-on-the-St.  Lawrence,  in 
the  State  of  New  York,  the  undersigned  as  counsel  for  the  State  of 
New  York,  respectfully  submits: 

(1)  That  the  control  of  navigable  waters  wuthin  the  State  of  New 
York,  whether  interior  or  boundary  waters,  is  one  of  the  sovereign 
powers  of  the  State  subject  only  to  the  paramount  right  of  Congress 
to  control  same  with  respect  to  navigation. 

(2)  That  the  State  of  New  York  is  the  owner  of  the  fee  of  the 
land  constituting  the  beds  of  boundary  streams  lying  within  the 
boundary  lines  of  the  State,  except  in  cases  where  the  same  has  been 
Bpec i fi c a  1 1  y  gra ii ted. 

(3)  That  the  "  Little  River"  referred  to  in  the  petition  of  the  ap- 
plicant herein,  from  its  commencement  at  the  westerly  end  of  Ogden 
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Island  to  its  termination  at  the  easterly  end  of  said  island,  lies  wholly 
within  the  State  of  New  York,  but  constitutes  a  part  of  the  boundary 
waters  between  the  State  of  New  York  and  the  Dominion  of  Canada ; 
that  the  said  Little  River  is  a  navigable  stream  which  in  the  past  has 
been  developed  in  the  interests  of  navigation  and  is  capable  of  fur- 
ther development  for  the  promotion  and  encouragement  of  such 
interests. 

(4)  That  the  rights  and  privileges  granted  to  Joshua  Waddington, 
David  A.  and  Thomes  L.  Ogden,  pursuant  to  chapter  121,  laws  of 
1808,  have  expired  by  express  limitation  in  the  said  act  contained 
and  that  any  rights  and  privileges  alleged  to  have  been  acquired  by 
the  applicant  under  and  pursuant  to  said  statute  have  ceased  and 
determined. 

(5)  That  unless  the  consent  of  the  State  of  New  York  shall  first 
be  obtained,  the  right  of  the  applicant,  if  any  it  shall  have,  to  the  use 
of  the  waters  of  said  Little  River  is  limited  to  the  use  of  the  natural 
flow  of  said  river. 

(6)  That  the  erection  of  a  dam  across  the  Little  River  between  the 
American  shore  and  Ogden  Island  at  a  point  marked  "A"  on  a 
map  attached  to  the  application  and  filed  therewith,  and  the  construc- 
tion of  an  embankment  between  the  eastern  extremity  of  Ogden 
Island  and  Canada  Island,  and  the  filling  in  of  deeper  portions  of 
the  channel  opposite  Lock  No.  24,  would  constitute  an  unlawful 
interference  with  the  navigation  of  the  St.  Lawrence  River. 

(7)  That  the  State  of  New  York  is  unable  to  agree  to  the  proposed 
construction  work  set  forth  in  the  petition  of  the  applicant,  for  the 
following  reasons : 

(a)  That  such  construction  work  will  constitute  an  unlawful  in- 
terference on  the  part  of  the  applicant  with  the  navigation  of  the 
St.  Lawrence  River. 

(h)  That  it  will  permit  the  applicant  to  divert  and  use  a  greater 
flow  of  water  through  the  Little  River  than  the  normal  or  natural 
flow  of  the  said  Little  River  without  first  having  obtained  the  per- 
mission of  the  State  of  New  York  so  to  do. 

Respectfully  submitted. 

Marshall  McLean, 

Special  Deputy  Attorney  General^ 

of  Counsel  for  State  of  New  York. 


INTERNATIONAL  JOINT  COMMISSION. 

STATEMENT  FILED  ON  BEHALF  OF  THE  DOMINION  MARINE  ASSO- 
CIATION  WITH  RESPECT  TO  THE  APPLICATION  OF  THE  NEW 
YORK  &  ONTARIO  POWER  COMPANY  TO  THE  INTERNATIONAL 
JOINT  COMMISSION. 

To  the  honourable  the  Chairman  and  Memhers  of  the  International 
Joint  Commission^  Washington^  D.  C.^  and  Ottawa^  Canada. 
The  Dominion  Marine  Association,  representing  the  owners  of 
Canadian  vessels  interested  in  the  navigation  of  the  Great  Lakes  and 
Upper  St.  Lawrence  River,  presents  the  following  statement  with 
reference  to  the  pending  application  of  the  New  York  &  Ontario. 
Power  Company. 
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1.  Xavioatino-  in  this  section  of  the  river  is  extremely  difficult 
under  present  conditions,  ^vhether  the  canal  or  the  nuiin  channel  of 
the  river  is  used. 

{a)  In  takiuiT  the  canal  downbound  and  navigating  with  the 
proper  speed  to  make  Lock  24=  vessels  are  seriously  affected  by  the 
heavy  current  which  passes  the  head  of  the  canal,  and  masters  are 
accustomed  to  turn  their  ships  around  and  head  upstream.  Some 
purposely  beach  the  vessel  on  the  north  bank,  thus  holding  her  head 
while  the  current  swings  the  stern  around;  and  they  then  drop  back 
stern  first  into  the  canal  and  turn  again  in  the  entrance.  In  the  case 
of  the  larger  steamers  the  difficulty  is  of  course  accentuated ;  and  it 
is  quite  impossible  to  run  tows  down  the  canal  safely.  This  is  recog- 
nized by  the  canal  authorities  and  urgent  recommendations  for  im- 
provement have  been  nuide  bv  the  Dominion  Marine  Association  to 
the  Department  of  Railways  &  Canals  from  time  to  time.  It  is 
understood  that  various  improvement  plans  are  being  considered  by 
the  Department. 

[h]  In  taking  the  main  channel  downbound  to  avoid  the  difficulties 
and  loss  of  time  attendant  on  the  passage  of  the  canal,  vessels  pass 
through  the  difficult  Rapide  Plat  shown  on  plate  1  of  the  application, 
and  they  do  so.  drawing  the  ordinary  canal  draft  of  14  feet  of  water, 
only  when  conditions  are  favourable.  Navigability  at  this  draft  is 
dependent  upon  the  stage  and  flow  of  the  river  and  is  also  seriously 
affected  by  certain  winds.  In  a  recent  year  of  low  water  river  barges 
were  sent  down  these  rapids  drawing  only  12  feet.  There  is,  of 
course,  additional  danger  in  any  slight  loss  of  depth  in  the  rapid 
water  of  a  tortuous  and  boulder  strewn  channel  where  there  is  ordi- 
narily scarcely  enough  water  for  a  canal  draft  vessel;  and  the  loss 
of  carrying  capacity,  due  to  a  restriction  in  draft  of  even  an  inch,  is 
serious. 

(c)  In  taking  the  main  channel  upbound  a  steamer  of  ordinary 
power  requires  the  assistance  of  a  tug.  The  main  channel  is  fre- 
quently used  by  upbound  boats,  and  has  proved  of  great  value  when 
the  canal  has  been  for  any  reason  out  of  commission. 

2.  It  is  self-evident  that  the  rock  fill  shown  at  E  in  plate  1  of  the 
application,  and  the  enlargement  of  the  Little  River  channel  to  per- 
mit increased  withdrawal  of  water  in  that  direction,  must  necessarily 
de<:'rease  the  water  in  the  Rapide  Plat;  and  it  can  not  be  said  with 
certainty  that  the  other  rock  fill  below  the  Rapide  Plat,  shown  at 
D.  designed  as  it  is,  primarily,  to  improve  the  applicant's  tail-race 
in  the  Little  River,  will  compensate  the  loss  of  water  in  the  rapid. 
The  application  on  page  4  enumerates  the  contemplated  changes  af- 
fecting navigation  and  apparently  ignores  the  need  of  water  in  the 
Rapide  Plat.  It  does  not  suggest  maintenance  or  improvement  of 
levels  in  that  section. 

The  compensating^  side  embankment  on  the  north  side  of  Ogden's 
Island  (page  4  of  the  application)  should  also  develop  an  objection- 
able current. 

3.  Navigation  is  also  difficult  in  the  neigliboi-hood  of  Canada 
Island,  and  while  the  proposed  rock  fill  at  D  will  eliminate  a  certain 
cross  cnrrent.  it  will  necessarily  greatly  increase  the  flow  and  at 
the  same  time  change  the  direction  of  the  current  in  the  curved 
channel  above  and  north  of  Canada  Island,  and  the  extent  of  the 
danger  from  these  changes  is  unknown  and  consequently  feared. 
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4.  The  greatly  increased  flow  in  the  restricted  channel  north  of 
Canada  Island  will  probably  debar  upbound  vessels  from  using  the 
river  channel  instead  of  the  canal. 

5.  The  Dominion  Marine  Association  therefore  submits  that,  apart 
altogether  from  the  general  considerations  hereinafter  set  out,  the 
reasons  already  mentioned  and  a  due  regard  to  the  provisions  of 
Article  VIII  of  the  treaty  with  reference  to  the  relative  importance 
of  navigation  and  power  require — 

(a)  That  the  present  application  should  not  be  considered  at  all 
unless  in  the  first  place  in  complete  accord  with  the  plans  of  the 
Dominion  department  of  railways  and  canals;  and  that  its  allow- 
ance, in  whole  or  in  part,  should  be  refused  if  such  allowance  would 
in  any  way  interfere  with  or  prejudice  in  the  slightest  the  required 
improvements  at  the  upper  entrance  of  the  canal  ; 

(h)  That  the  improvement  in  conditions  at  the  head  of  this  canal, 
if  any  such  improvement  would  result  from  the  works  proposed, 
should  not  be  sought  at  the  expense  of  the  navigability  of  the  Eapide 
Plat,  if  it  is  otherwise  attainable ; 

(c)  That  the  full  flow  of  the  main  channel  should  not  be  forced 
north  of  Canada  Island  with  the  objectionable  results  indicated  in 
paragraphs  3  and  4  above. 

6.  But  dealing  with  the  application  in  more  general  terms  the 
Dominion  Marine  Association  submits  that  while  the  development 
of  the  St.  Lawrence  by  the  Governments  of  the  two  countries  under 
some  general  scheme  designed  to  improve  navigation  and  utilize 
power  might  meet  with  general  approval,  nevertheless  merely  local 
developments  by  private  parties  primarily  interested  in  their  output 
of  electrical  power  and  only  incidentally  seeking  to  protect  naviga- 
tion by  remedial  works  (which  may  or  may  not  prove  effective)  can 
not  sufficiently  recognize  the  paramount  requirements  of  navigation, 
can  not  be  subjected  to  control  which  will  at  all  seasons  and  under  all 
conditions  protect  navigation,  and  in  any  event  may  prove  quite 
inconsistent  with  and  prejudicial  to  any  future  general  development 
plans. 

7.  The  Dominion  Marine  Association  therefore  maintains  its  atti- 
tude frequently  defined  in  communications  to  the  premier  of  Canada 
and  to  the  minister  of  public  works  in  opposition  to  all  such  pro- 
posals for  local  and  private  development  until  comprehensive  plans 
are  determined  upon  for  the  whole  upper  river;  and  the  association 
respectfully  submits — 

First.  That  the  order  of  approval  asked  for  should  not  be  made. 

Second.  That  in  any  event  it  is  essential  for  the  due  protection  of 
the  paramount  interests  of  navigation — ^ 

(a)  That  contemplated  or  equivalent  improvements  in  the  Morris- 
burg  Canal  entrance  be  assisted  or  at  least  not  prejudiced  in  any 
way  whatever. 

(h)  That  the  available  depth  of  water  in  the  dangerous  parts  of 
the  main  channel  be  at  least  maintained,  if  not  improved,  at  all 
seasons. 

(g)  That  the  safety  of  navigation  be  not  in  any  way  impaired  by 
the  formation  of  new  channels  or  the  development  of  new  or 
increased  currents  or  otherwise. 

(d)  That  the  use  of  the  main  channel  of  the  river  by  upbound 
vessels  must  not  be  overlooked,  and  that  nothing  should  be  permitted 
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to  render  navigation,  either  up  or  down  the  river,  more  difficult  or 
more  unsafe. 

(e)  That  the  river  and  canal  levels  and  flow  remain  as  now  abso- 
hitely  under  Government  control  and  subject  in  no  way  whatever  to 
impairment  at  the  instance  of  private  individuals  or  corporations. 

Dated  at  Kingston,  Ontario,  July  4,  1918. 

Francis  King, 
Counsel  for  the  Domlmon  Marine  Associution, 


INTERNATIONAL  JOINT  COMMISSION. 

ANSWER  OF  JOHN  C.  CRAPSER  TO  THE  APPLICATION  OF  THE  NEW 
YORK  &  ONTARIO  POWER  COMPANY  FOR  APPROVAL  OF  ITS 
PLANS  TO  RECONSTRUCT,  REPAIR,  AND  IMPROVE  ITS  DAMS,  HY- 
DRAULIC STRUCTURES,  AND  WATER  POWER  AT  WADDINGTON- 
ON-THE-ST.  LAWRENCE,  NEW  YORK. 

To  the  honorable  the  International  Joint  Commission^  Washington^ 
D.  C,  and'  Ottawa^  Canada. 

John  C.  Crapser,  of  Massena,  St.  Lawrence  County,  New  York, 
for  an  answer  to  the  application  and  petition  of  the  New  York  & 
Ontario  Power  Company  for  approval  of  its  plans  to  reconstruct, 
repair,  and  improve  its  dams,  hydraulic  structures,  and  water  power 
property  at  AA'addington-on-the-St.  Lawrence,  New  York,  respect- 
fully answers,  says,  and  shows  to  the  commission  as  follows: 

First.  That  he  resides  at  Massena,  St.  Lawrence  County,  State  of 
New  York. 

Second.  Denies  that  the  New  York  &  Ontario  Power  Company 
acquired  all  the  water  rights,  privileges  connected  with  or  appertain- 
ing to  a  water  power  created  by  the  construction  of  a  dam  and 
hydraulic  structures  in  and  across  what  is  locally  known  as  Little 
River  from  Ogden  Island  in  the  St.  Lawrence  to  the  American  shore 
as  alleged  and  set  forth  in  subdivision  (5)  of  the  petition  herein. 

Tliird.  Denies  that  the  New  York  &  Ontario  Power  Company  is 
now  the  owner  and  in  possession  of  all  the  lands,  water  power,  water 
rights,  privileges,  and  other  property  connected  therewith  and  ap- 
pertaining thereto  as  alleged  in  subdivision  (12)  of  the  petitioner's 
petition  herein. 

Fourth.  Said  John  C.  Crapser  further  answering  the  said  peti- 
tion, answers  and  alleges  that  heretofore  and  on  the  30th  day  of 
'  June,  in  the  year  nineteen  hundred  and  eleven,  he  acquired  by  deed 
from  Emilie  Ogden  and  others,  certain  lands  and  rights  connected 
with  the  dam  and  water  power  situate  in  what  is  locally  known  as 
Little  River  at  Waddington,  New  York,  and  which  the  petitioners 
herein  by  their  petition  allege  to  own,  and  which  lands  and  water 
rights  are  described  as  follows: 

All  that  tract  or  parcel  of  land,  situate,  lying,  and  being  in  the  town  of 
Waddington,  county  of  St.  Lawrence,  and  State  of  New  York,  the  greater  part 
of  which  lies  in  the  bed  of  the  south  channel  of  the  Kiver  St.  Lawrence  below 
the  dam  and  described  as  follows: 

beginning  at  the  point  wliere  the  westerly  line  of  the  bridge  from  the  main 
shore  to  Isle  au  Rapid  Plat  below  the  dam  (as  the  said  bridge  was  situated 
In  the  year  ISafj)  is  intersected  by  the  northerly  line  of  the  grist  mill  lot 
conveyed  by  Joshua  Waddington  and  Thomas  L.  Ogden  to  Cyrus  H.  Martin 


3a2 


APPENDIX  TO  HEARIN-GS  AND  ARGUMENTS. 


and  running  thence  nortlierly  along  the  easterly  line  of  said  bridge  to  the 
southerly  line  of  the  grist  or  flouring  mill  lot  of  said  Waddington  and  Ogden 
at  the  northerly  end  of  the  dam  across  the  same  (said  southerly  line  being 
parallel  to  and  fourteen  feet  six  inches  southerly  from  the  southerly  wall  of 
said  mill  as  it  is  now  standing),  thence  easterly  along  said  southerly  line  to 
the  navigable  waters  of  the  St.  Lawrence  River;  thence  southerly  to  the 
northerly  line  of  lands  and  land  under  water  which  were  conveyed  by  Joshua 
Waddington  and  Thomas  Ludlow  Ogden  to  William  Ogden  and  Samuel  C. 
Ogden  on  the  20th  March,  1831;  thence  westerly  along  said  line  to  the  place 
of  beginning,  including  the  site  of  said  bridge  below  the  dam  and  all  the  land 
and  land  covered  by  water  below  the  same  lying  between  said  bridge,  the 
Cyrus  B.  Martin  grist  mill  lot,  the  Waddington  and  Ogden  grist  mill  lot,  and 
the  navigable  water  of  the  St.  Lawrence  River. 

Also  the  land  included  within  the  limits  of  "A"  road  or  passageway  not 
exceeding  five  rods  in  width  to  lead  from  "North  Street  to  the  projected  canal 
to  be  constructed  along  the  southerly  wall  of  said  grist  mill,  and  also  another 
road  or  passageway  not  exceeding  50  feet  in  width  to  lead  from  the  last- 
mentioned  road  or  passageway  to  the  bridge  below  the  said  mill  as  the  said 
two  roads  or  passageways  shall  be  laid  out  an*  estblished  for  the  general 
convenience  of  the  said  Joshua  Waddington  and  Thomas  Ludlow  Ogden  as 
reserved  in  the  deed  from  Joshua  Waddington  and  Thomas  L.  Ogden  to 
William  Ogden  and  Samuel  G.  Ogden. 

Also  all  rights  belonging  to  the  heirs  or  successors  of  Rebecca  Cornell  Ogden 
in  her  lifetime  of  Waddington  aforesaid  to  all  lands  in  the  bottom  of  the 
River  St. 'Lawrence  in  the  said  town  of  Waddington  from  the  head  of  the 
Isle  au  Rapid  Plat  (commonly  known  as  Ogden's  Island)  to  the  foot  of  the 
same  island  and  all  rights  of  every  kind,  nature,  and  description  now  belonging 
to  the  heirs  of  the  said  Rebecca  Cornell  Ogden  which  pertain  to  or  are  con- 
nected with  or  which  can  be  used  in  connection  with  the  damming  of  the 
Little  River  between  the  said  Isle  au  Rapid  Plat  (commonly  known  as  Ogden's 
Island)  and  the  said  village  of  Waddington, 

Being  the  same  premises  described  in  a  deed  dated  the  30th  day  of  June, 
1911,  from  Emilie  Ogden  et  al.  to  John  C.  Crapser,  which  deed  was  recorded  in 
the  office  of  the  county  clerk  of  St.  Law^rence  County,  New  York,  on  the  29th 
day  of  July,  1911,  in  liber  178  C  of  Deeds,  at  page  1519. 

Fifth.  Said  John  C.  Crapser,  further  answering  the  petition  herein 
alleges  and  shows  to  the  commission  that  on  the  21st  day  of  June,  in 
the  year  nineteen  hundred  and  eleven,  he  acquired  from  Morris 
Meredith  Ogden  by  deed,  certain  properties  and  water  rights  situate 
in  the  village  of  Waddington,  St.  Lawrecne  County,  New  York,  in 
which  petitioners  allege  that  they  are  the  owners  of,  which  deed 
was  recorded  in  the  county  clerk's  office  of  the  county  of  St.  Law- 
rence, New  York,  on  the  29th  day  of  July,  1911,  in  liber  179  B,  Deeds, 
at  page  685,  and  which  properties  are  described  as  follows : 

All  those  tracts,  pieces,  or  parcels  of  land,  situated  in  the  village  and  town 
of  Waddington,  county  of  St.  Lawrence,  and  State  of  New  York  and  described 
as  follows: 

Beginning  on  the  northerly  side  of  West  North  Street  at  the  intersection  of 
the  northerly  line  of  said  street  with  the  easterly  line  of  Maple  Street  and 
running  thence  northerly  along  the  easterly  side  of  said  Maple  Street  to  the 
margin  of  the  River  St.  Lawrence;  thence  down  and  along  the  shore  of  the 
said  river  to  a  point  where  the  line  of  the  old  dam  intersected  the  same  in 
the  year  1831 ;  thence  northerly  along  said  dam  to  the  southerly  wall  of  the 
grist  mill  formerly  belonging  to  Cyrus  B.  Martin,  thence  easterly  along  the 
same  and  a  continuation  of  said  southerly  wall  to  the  lower  or  easterly  line 
of  the  bridge  between  the  vilage  of  Waddington  and  the  Isle  au  Rapid  Plat  as  it 
stood  in  the  year  1831 ;  thence  northerly  along  the  easterly  line  of  said  bridge 
to  a  point  in  the  river  St.  Lawrence,  which  is  a  continuation  of  the  northerly 
line  of  the  grist  mill  lot  as  the  same  was  conveyed  by  Joshua  Waddington  and 
Thomas  Ludlow  Ogden  to  Cyrus  B.  Martin ;  thence  easterly  in  continuation 
of  said  last-mentioned  line  to  a  point  opposite  the  mouth  of  Sucker  Creek ; 
thence  southwardly  to  the  mouth  of  and  up  the  center  of  said  creek  to  a 
point  therein  which  is  in  line  corresponding  with  and  forming  a  continuation 
of  the  northerly  line  of  East  North  Street;  thence  westwardly  along  the 
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!ortlKn-ly  line  of  Easr  North  Street  to  the  point  where  the  same  meets  the 
ortherly  hne  of  West  N\)rth  Stn^t ;  thenee  still  westwai-dly  along  the  north- 
-  !  ly  line  of  West  Nt>rth  Street  to  the  i)laee  of  beginnini;. 

Also  all  of  the  island  or  bank  on  which  the  old  distillery  was  erected  prior 

0  ISo.'),  and  on  which  the  same  was  standing  at  the  last  mentioned  date,  and 
:M  the  land  in  the  bed  or  along  the  shore  of  the  Kiver  St.  Lawrence  which  was 

•cnitied  or  i-overeil  in  the  year  1885  by  any  work  shop,  forge,  or  manufactory 
■r  other  building  therewith  connected,  used,  or  enjoyed.  Together  with  the 
rights  and  privileges  of  drawing  off  the  waters  of  the  pond  or  river  above  the 
dam  through  any  ilume  or  canal  not  exceeding  25  feet  in  width  constructed  or  to 
be  constructed  in  said  dam  between  the  said  grist  mill  and  the  main  shore  or 
bank,  antl  of  using  the  same  for  the  purposes  of  a  canal  and  for  hydraulic  pur- 
l,H.>ses,  saving,  excepting,  and  expressly  reserving  out  and  from  the  above  severally 
described  premises  the  lot  of  land  conveyed  by  I>avid  A.  Ogden  to  George  Red- 
ington,  and  on  which  his  stone  storehouse  stood  in  the  year  1831 ;  the  lot  or 
parcel  of  land  conveyed  by  David  A.  Ogden  to  Jason  FenK)n,  and  on  which  his 
tannery  was  situated  in  the  year  1831. 

Also  saving,  excepting,  and  reserving  out  of  the  above  severally  described 
premises  and  privileges  any  and  all  lots  or  pieces  of  land  or  land  covered  by 
water  or  water  rights  or  jn-ivileges  which  have  been  granted,  convej^ed,  or  re- 
leaseil  by  Isaac  Ogden,  Sarah  Meredith  Ogden,  ^Morris  ^l.  Ogden,  or  Sarah 
Frances  Clemson  since  the  5th  day  of  August,  1835. 

Also  excepting  the  lot  known  as  the  Furnace  lot,  being  the  lot  ISO  feet  wide 
on  East  North  Street,  lying  northerly  and  adjoining  the  west  line  of  Oak  Street, 
a5  saiti  Oak  Street  was  originally  laid  out  and  extending  to  the  St.  Lawrence 
River. 

The  land  more  particularly  intended  to  be  conveyed  is  the  land  included 
within  the  limits  of  Grass  Street  north  of  the  northerly  line  of  North  Streei  ; 
all  the  land  included  within  the  limits  of  Pond  or  River  Street;  all  the  land 
lying  between  River  Street  and  the  St.  Lawrence  River  excepting  the  lot  con- 
veyed to  S.  J.  Dewey  ;  all  the  land  included  within  the  limits  of  River  Street 
easterly  of  Grass  Street ;  all  the  land  included  within  the  limits  of  Canal 
Street  and  the  extension  thereof  to  Sucker  Creek,  as  laid  down  on  the  map 
made  by  Robert  Tate  in  1853.  All  the  land  included  within  the  limits  of  the 
canal  and  extension  thereof  to  Sucker  Creek  as  shown  on  said  map ;  all  the  land 
included  within  the  limits  of  Oak  Street  northerly  of  East  North  Street ;  all 
the  land  included  within  the  limits  of  Clinton  Street  north  of  West  North 
Street ;  lots  Nos.  17,  18,  19,  and  20  north  of  the  canal  as  laid  down  on  the  map 
above  mentioned :  all  of  the  lauds  lying  between  the  extension  of  the  canal  as 
shown  upon  said  map  from  Oak  Street  to  Sucker  Creek  and  the  bed  of  the  River 
St.  Lawrence,  southerly  of  the  north  line  of  lands  described  in  the  first  above 
description ;  the  island  or  bank  or  parcel  of  land  covered  by  water  which  was 
formerly  known  as  the  "Distillery  Island  "  ;  a  small  parcel  of  land  lying  between 
Canal  Street  and  lot  conveyed  to  William  Harper  by  Isaac  Ogden,  and  a  small 
gore  of  land  lying  between  Canal  Street  and  the  northerly  line  of  lots  known 
as  Bethune  lot  and  the  Deans  lot;  it  is,  however,  intended  that  the  above  de- 
scription should  include  any  and  all  lands,  rights,  and  privileges  owned  by  the 
said  Morris  M.  Ogden  and  Sarah  F.  Clemson  or  either  of  them  within  the 
Itouiidaries  to  the  lots  firstly  above  described,  whether  the  same  are  enumerated 
or  not. 

All  the  land  upon  which  the  stone  dam  erected  between  the  village  of  Wad- 
dington  and  the  Isle  au  Rapid  Plat  stood  in  the  year  1853 ;  all  the  land  covered 
.y  water  situated  in  the  bed  of  the  St.  Lawrence  River  above  said  stone  dam  and 
.etween  the  main  shore  of  said  river  and  the  southerly  shore  of  Isle  au  Rapid 
;'lat;  all  that  part  of  land  in  the  bed  of  the  St.  Lawrence  River  below  the  said 

1  one  dam  lying  northerly  of  a  line  drawn  eastwardly  from  the  said  dam  paral- 
-1  to  the  south  wall  of  the  Waddington  and  Ogden  Grist  or  Flouring  Mill,  more 
:  K:ently  known  as  a  part  of  the  .Tames  Paper  Mill,  being  the  stone  ruin  now 

tandiiig  near  the  north  end  of  the  dam  and  fourteen  feet  six  inches  southerly 
Jjerefrom  and  continue*!  to  the  navigable  waters  of  the  St.  Lawrence  River, 
hich  has  not  been  heretofore  conveyed  by  Isaac  Ogden,  Sarah  ^Meredith  Ogden, 
Morris  M.  Ogden,  or  Sarah  F.  Clemson  or  either  of  them  as  shown  by  the  records 
'i  the  St.  Lawrence  County  Clerk's  (Jlfice  on  the  day  of  this  deed. 

Also  all  that  other  certain  piece  or  parcel  of  land  situated  in  the  village  of 
Waddington.  county  of  St.  Lawrence,  and  State  of  New  York,  and  bounded  and 
!<>scribed  as  follows:  Nortlierly  by  the  River  St.  Lawrence,  easterly  by  Sucker 
'  reek,  southerly  by  the  southerly  line  of  the  projected  canal  and  the  north  line 
tlje  lots  Koutii  of  tlie  canal,  and  westerly  by  Oak  Street. 
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Also  all  that  other  piece  or  parcel  of  land  situated  in  the  village  of  Wad- 
dington,  county  of  St.  Lawrence,  and  State  of  New  York,  and  briefly  described 
as  follows:  All  the  land  included  within  the  limits  of  Maple  Street  between 
West  North  Street  and  the  margin  of  the  south  shore  of  the  St.  Lawrence  River. 

Sixth.  John  C.  Crapser  further  answering  the  petition  herein^ 
answers  and  alleges  that  he  is  one  of  the  owners  of  that  part  of 
Ogden  Island  opposite  point  "  E  "  as  shown  in  Plate  One  of  petition- 
er's petition,  and  that  said  petitioners,  the  New  York  &  Ontario 
Power  Company,  have  not  secured  any  rights  knd  do  not  own  any 
property  on  Ogden  Island,  and  that  the  proposed  works  set  forth  in 
the  petitioner's  petition  would  be  of  great  damage  to  John  C.  Crapser 
and  any  other  persons  interested  in  said  property  if  the  prayer  of 
the  New  York  &  Ontario  Power  Company's  petition  herein  should  be 
granted;  the  navigation  of  the  said  St.  Lawrence  River  would  be 
impeded  by  the  construction  of  embankments  between  the  eastern 
extremity  of  Ogden  Island  and  Canada  Island  and  the  contraction  of 
the  channel  of  the  river  opposite  Lock  24 ;  that  all  navigation  on  said 
river  passes  down  the  portion  of  the  river  opposite  Lock  24,  which  it 
is  proposed  to  contract  by  making  a  fill. 

Seventh.  That  the  New  York  &  Ontario  Power  Company  do  not 
own  the  lands  opposite  point  "  E  "  and  would  not  have  any  right  to 
enter  upon  said  island  or  the  lands  adjacent  thereto  for  the  purpose 
of  making  the  proposed  fill. 

Eighth.  John  C.  Crapser  further  answering  the  said  petition,  al- 
leges that  he  owns  the  land  in  the  bed  of  the  river  at  point  "A"  as 
shown  on  Plate  One  of  the  petitioner's  petition  herein,  and  that  the 
petitioners  herein  have  no  interest  in  the  same ;  that  they  have  never 
acquired  any  interests  in  the  bottom  of  the  river  which  would  enable 
them  to  build  a  dam  at  point  "A"  as  asked  for  in  their  petition,  and 
that  if  said  consent  was  granted,  it  would  be  a  consent  to  build  upon 
lands,  the  deeds  of  which  are  held  by  other  parties  than  the  New  York 
&  Ontario  Power  Company. 

Wherefore  said  John  C.  Crapser  prays  that  the  petition  of  the 
New  York  &•  Ontario  Power  Company  for  approval  of  its  plan  to 
reconstruct,  repair,  and  approve  its  dam,  hydraulic  structures  and 
water  power  property  at  Waddington,  St.  Lawrence  County,  New 
York  be  denied. 

All  of  which  is  respectfully  submitted. 

John  C.  Crapser. 

Dated  June  22,  1918. 

State  or  New  York, 

County  of  St.  Lawrence,  ss: 
John  C.  Crapser,  being  duly  sworn,  deposes  and  says  that  he  is  the 
person  named  in  the  foregoing  answer  to  the  petition  of  the  New 
York  &  Ontario  Power  Company;  that  he  has  read  the  foregoing 
answer  and  knows  the  contents  thereof  and  that  the  same  is  true  to 
his  own  knowledge  except  as  to  the  matters  therein  stated  to  be  alleged 
upon  information  and  belief  and  as  to  those  matters  he  believes  it  to 
be  true. 

John  C.  Crapser. 
Sworn  to  before  me  this  25th  day  of  June,  1918. 

Mary  G.  Duffy,  Notary  Public. 
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INTERNATIONAL  JOINT  COMMISSION 

In  the  matter  of  the  application  of  the  Xew  York  and  Ontario 
Power  Company  for  approA'al  of  its  plans  to  reconstruct,  repair 
and  improve  its  dam,  hydraulic  structures,  and  water-power  prop- 
erty at  Waddin^on-on-the-St.  Lawrence,  New  York. 

MEMORANDUM  ON  BEHALF  OF  THE  STATE  OF  NEW  YORK. 
STATEMENT  OF  FACTS. 

The  Little  Eiver  is  a  branch  of  the  St.  Lawrence  Eiver,  running 
between  Oirden  Ishmd  and  the  main  shore  to  the  south.  Sometime 
IDrior  to  ISOS.  David  A.  Ogden  and  his  associates  constructed  a  dam 
across  the  Little  River  from  Ogden  Island  to  the  main  shore  at  a 
point  where  now  is  situated  the  town  of  Waddington.  After  the  erec- 
tion of  the  dam  and  on  the  doAvn  stream  side  thereof,  certain  areas 
in  the  river  bed  were  rendered  dry  or  only  covered  with  water  to  the 
depth  of  a  comparatively  few  inches.  At  the  time  of  the  erection 
of  the  dam  David  A.  Ogden  and  his  associates  were  riparian  owners 
on  each  side  of  the  Little  River  at  the  points  where  the  dam  joined 
the  upland. 

In  1808,  the  Xew  York  Legislature  passed  an  act  which  was  ap- 
proved by  the  governor  and  thereafter  became,  on  April  1,  1808, 
chapter  V21,  laws  of  1808.  By  virtue  of  this  act  the  people  of  the 
State  of  Xew  York  granted  to  David  A.  Ogden  and  his  associates 
the  •*  full  right,  power,  and  authority  to  construct  and  make  a 
canal,*'  between  Ogden  Island  and  the  main  shore  and  to  construct 
"  in  such  canal,  and  in  the  waters  and  places  adjoining  the  same, 
in  addition  to  the  dam  already  erected,  all  such  locks,  dams  and  other 
works  and  devices  as  shall  be  necessary  for  the  purpose  of  making 
a  complete  navigable  water  communication." 

The  act  further  granted  the  right  to  "  take  the  water  which  shall 
be  contained  within  any  lock,  dam,  pond,  dyke,  or  other  improve- 
ment made  by  them  and  make  use  of  the  same,  *  *  *  for  mills 
or  other  works  for  which  the  use  of  w^ater  is  necessary  which  may 
be  erected  or  constructed  by  them  *  *  *."  Also  to  receive  tolls 
from  the  vessels  using  the  lock. 

The  act  also  provided  that  the  rights  and  privileges  granted  by  the 
act  were  limited  to  seventy-five  years,  after  which  time  all  the 

powers,  privileges,  and  advantages  granted  by  it  shall  cease  and 
determine."  A  further  limitation  of  the  rights  granted  is  also 
found  in  the  act,  viz :  that  unless  within  three  years  a  canal  be  com- 
pleted. naviga))le  by  a  vessel  of  fifty  feet  in  length,  ten  feet  in 
Ijreadth.  and  of  two  feet  draft  of  water,  then  all  the  rights  granted 
should  cease  and  determine.  Two  subsequent  acts,  chap.  31,  laws  of 
1811,  and  chap.  81,  laws  of  1815,  extended  the  period  during  which 
the  canal  might  be  ljuilt. 

In  1826  the  legislature  passed  a  further  act  which  was  approved 
by  the  governor  on  April  17,  (chapter  280,  laws  of  182G).  The 
act  recites  that  David  A.  Ogden  is  the  proprietor  of  both  sides  of 
the  branch  of  the  St.  Lawrence  River  and  has  erected  "a  dam  and 
l^K'ks  in  pursuance  of  an  act  of  the  legislature  of  this  State  passed 
April  1,  1808,"  and  further  provides  that  David  A.  Ogden  "shall 
and  he  is  hereby  declared  to  be  vested  with  all  the  rights  of  the  people 
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of  this  State  to  the  lands  situate  below  the  said  dam  and  which  by 
reason  thereof  has  been  rendered  susceptible  of  improvement  and 
extending  down  the  branch  of  said  river  from  the  said  dam  to  the 
navigable  waters  thereof." 

It  also  provided  that  after  the  expiration  of  the  term  of  seventy- 
five  years  from  the  1st  of  April,  1808,  the  people  shall  have  the  right 
to  alter  and  regulate  tolls  to  be  charged  for  the  use  of  the  canal  and 
locks. 

A  physical  inspection  made  shortly  before  the  hearing  disclosed 
that  various  buildings,  presumably  mills  of  one  kind  or  another,  had 
been  erected  on  various  areas  or  islands  immediately  below  the  dam. 
These  buildings  or  mills  with  one  exception  had  fallen  into  disrepair 
and  only  the  ruins  and  foundations  remain  at  the  present  time. 

The  testimony  showed  that  there  existed,  and  probably  had  always 
existed,  a  navigable  channel  from  the  deep  water  found  on  the  down- 
stream side  of  the  shoals  below  the  dam  up  along  Ogden  Island  to 
the  dam  itself. 

It  appeared  from  the  testimony  of  various  persons  that  boats  of 
considerable  size  were  accustomed  to  enter  the  Little  Eiver  from  its 
westerly  end  and  proceed  down  the  said  river  to  the  town  of  Wad- 
dington  to  a  dock  that  exists  on  the  water  front ;  that  boats  regularly 
navigated  the  lower  reaches  of  the  Little  Eiver  below  the  dam  to  the 
shoals  adjacent  thereto;  that  at  point  A,  indicated  on  Plate  II  filed 
by  the  petitioners,  there  was  a  depth  of  twelve  feet  of  water. 

The  flow  of  the  St.  Lawrence  River  varies  from  194,000  c.  f .  s.  to 
284,000  c.  f.  s.  The  average  flow  might  be  considered  to  be  250,000 
c.  f.  s.  The  petitioners  allege  that  the  natural  flow  of  the  Little 
River,  i.  e.,  the  flow  before  the  construction  of  the  dam  and  bridge,  or 
causeway,  was  about  one-tenth  of  the  entire  flow  of  the  St.  Law- 
rence River.  At  the  close  of  the  taking  of  testimony  permission  was 
granted  to  the  State  of  New  York  to  make  a  physical  examination 
of  the  locus  in  quo  for  the  purpose  of  obtaining  data  from  which 
an  estimate  could  be  made  by  its  engineers  with  respect  to  the  natural 
flow  of  the  Little  River,  with  leave  to  apply  to  the  commission  to 
present  the  results  of  such  investigation,  should  counsel  for  the  State 
of  New  York  deem  it  essential  so  to  do. 

POINT  I. 

As  riparian  owners,  David  A.  Ogden  and  his  associates  did  not  ac- 
quire, as  against  the  people  of  the  State  of  New  York,  the  right  to 
erect  and  maintain  a  dam^  across  the  Little  River  from  Ogden  Island 
to  the  main  shore. 

If  Ogden  and  his  associates  had  no  title  to  the  bed  of  the  Little 
River  the  erection  by  them  of  the  dam  in  question  was  a  trespass 
against  the  people  of  the  State  of  New  York  until  their  acts  were 
consented  to  by  the  act  of  1808.  The  colony  of  New  York  brought 
with  it  the  doctrines  of  the  common  law  of  England,  and  having  ac- 
quired sovereignty,  the  rights  and  prerogatives,  as  well  as  the  duties 
of  sovereignty,  thereby  became  vested  in  the  people  of  the  State  of 
New  York.  Under  the  early  English  doctrine  the  sovereign  owned 
the  interior  waters  as  proprietor.  Grants  carried  with  them  title  to 
the  bed  of  the  stream.    These, rights  constituted  the  jus  privatum. 
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Coincident  with  these  there  existed  other  rights,  those  incident  to 
navigable  streams,  title  being  vested  in  the  sovereign,  not  as  pro- 
prietor, but  subject  to  the  public  rights  of  navigation,  fishing,  etc. 
These  were  the  jus  publicum.  Grants  of  lands  bordering  on  navigable 
( called  exterior)  waters  carried  title  only  to  high-water  mark. 
-Vu  arbitrary  rule  defining  navigable  Avaters  was  adopted,  viz,  those 
waters  in  which  the  tide  ebbed  and  flowed.  This  Avas  a  reasonable 
rule  because  of  the  physical  condition  of  the  islands  constituting 
( Treat  Britain.  Rivers  and  estuaries  were,  as  a  general  rule,  navigable 
only  in  those  parts  where  the  tide  ebbed  and  flowed.  These  principles 
(if  private  rights  and  rights  held  subject  to  a  trust  on  behalf  of  the 
j'ublic  have  been  univei*sally  recognized  by  the  decisions  of  the  courts 
of  Xew  York,  and  in  the  application  of  these  principles  to-day  there 
i-  no  confusion.  Where  difficulty  has  arisen  and  w^here  there  are 
a  1 'parent  conflicts  in  the  decisions  is  due  entirely  to  the  arbitrary 
ili'linition  of  what  constitutes  navigable  waters. 

The  English  rule  defining  navigable  waters  as  those  in  which  there 
was  a  flow  and  refiow  of  the  i:ide  was,  after  all,  but  a  rule  of  evi- 
cKnce.  determined  by  the  English  jurists  as  a  safe  rule  under  the 
facts  and  circumstances  there  existing. 

In  their  construction  of  the  common-law  principles  inherited  from 
•  •  mother  country  the  courts  of  Xew  York  found  difficulty  in  ap- 
inof  the  English  rule  with  respect  to  navigable  waters.  As  was 
1  by  Mr.  Justice  Davies  in  People  vs.  Canal  Appraisers  (33  N.  Y., 

page  472)  — 

^  Lord  MaDstield  correctly  said  "  Ex  facto  oritur  jus,"  and  it  seems  more 
rational  to  determine  the  question  of  navigability  or  unnavigabilitj^  from  the 
fact  of  navigation,  or  otherwise,  than  from  a  circumstance  which  may  or  may 
not  be  conclusive  evidence  of  its  navigability.  The  flow  and  reflow  of  the  tide 
is  prima  facie  evidence,  as  has  been  said,  of  the  fact  that  the  river  is  navigable, 
but  the  real  and  substantial  inquiry  must  always  be  to  ascertain  whether  the 
river  is  navigable  or  not.  When  this  main  and  controlling  fact  is  established, 
tlien  we  have  means  of  determining  whether  the  alveiis  or  bed  of  the  river  is 
the  property  of  the  adjoining  owners  or  belongs  to  the  State,  or  the  people 
represented  by  it. 

New  York  has  three  great  watei  nighways,  one  lying  entirely 
within  its  boundaries,  viz:  The  Mohawk;  the  Hudson,  an  interior 
river  except  through  its  lower  reaches  where  it  forms  the  botmdary 
between  the  States  of  Xew  York  and  Xew  Jersey ;  and,  lastly,  the  St. 
Lawrence,  entirely  a  boundary  river.  These  three  rivers  are  of 
great  pre.sent  importance  and  of  infinite  future  value.  The  sovereign 
rights  of  the  State  in  these  rivers  are  similar.  It  was  suggested  dur- 
ing the  oral  argument  that  the  rights  of  individuals  in  questions  in- 
volving lands  under  the  waters  of  the  Mohawk  and  Hudson  were 
governed  by  the  early  Dutch  grants  made  as  they  Avere  under  the 
civil  law.  A  careful  reading  of  the  cases  will  show  that  while  in  a 
number  of  instances  the  question  of  early  Dutch  grants,  made  under 
the  civil  law  doctrine,  was  noted,  their  effect  upon  the  decisions  of 
tlie  courts,  broadly  taken,  was  not  controlling,  because  of  the  limita- 
tion in  the  grant  it.s<df.  but  the  doctrine  of  the  civil  law,  as  all'ecting 
the  te.st  of  the  navigability  and  nonnjivigability  of  streams  was 
found  b}'  the  cr^urt.s  to  be  more  applical)le  to  the  conditions  in  the 
Mohawk  and  Hudson  Rivers  than  the  arbitrary  rule  of  the  common 
law  of  England  limiting  navigaliility  to  the  flow  and  reflow  of  the 
tide,  and  the  exist^^nce  of  early  Dutch  grants  were  cited  as  a  further 
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or  supporting  argument  and  not  the  controlling  fact  in  the  case,  the 
real  test  being  navigability  in  fact.  For,  as  has  been  frequently  saicj 
judicially,  in  administering  the  common  law  the  courts  of  New  York 
were  not  limited  arbitrarily  to  the  English  common  law  as  it  existed 
in  1875  but  could  and  did  apply  only  those  principles  which  were 
applicable  to  the  facts  here  found.  (Meyers  v.  Gemmel,  10  Barb. 
537,  541.) 

Having,  therefore,  in  view  the  fundamental  principles  as  laid 
down  by  Sir  Matthew  Hale,  of  the  jus  privatum  and  the  jus  pub- 
licum, with  the  English  common  law  rule  of  navigability  modified 
by  the  different  conditions  here  found  and  applying  to  these  princi- 
ples the  test  of  navigability  in  fact,  the  principles  governing  the 
rights  of  riparian  owners  are  clear  and  distinct  to-day  and  difficult 
questions  may  be  resolved  by  submitting  them  to  the  test  of  these 
principles  and  rule. 

The  question  here  for  determination  is,  did  the  predecessors  in 
title  of  the  New  York  and  Ontario  Power  Company,  in  1808,  prior 
to  the  act  of  the  legislature,  own  the  bed  of  the  stream  of  the  St. 
Lawrence  Eiver  between  Ogden  Islan'd  and  the  main  shore?  If  the 
St.  Lawrence  River  was  a  navigable  stream  the  title  to  the  bed  of  the 
river  was  in  the  people  of  the  State  of  New  York. 

In  the  early  cases  involving  questions  of  the  rights  of  riparian 
owners,  the  Ens^lish  rule  with  respect  to  the  navigability  of  waters  is 
given  great  weight.  Historically  the  broadening  of  the  doctrine  is 
interesting.  Thus,  in  1826,  one  of  the  earliest  cases  (Ex  parte  Jen- 
nings, 6  Cowan,  516),  the  Supreme  Court  followed  the  English  doc- 
trine where  a  question  arose  affecting  the  rights  of  the  riparian 
owner  on  Chittenango  Creek,  basing  its  decision  on  the  common  law 
rule  that  waters  outside  the  ebb  and  flow  of  the  tide  must  be  con- 
sidered nonnavigable  in  law. 

This  case  was  followed,  in  1830,  by  that  of  The  Canal  Commis- 
sioners V.  The  People  (5  Wendell,  420).  This  case  was  considered  on 
a  writ  of  error  from  the  Supreme  Court  and  was  decided  on  the 
point  that  the  claimant  failed  to  show  title  to  the  premises  injured, 
hut  the  opinion  of  several  of  the  members  of  the  court  seemed  to  indi- 
cate that  they  were  inclined  to  follow  the  common  law  rule. 

In  1836,  the  case  again  came  up  on  a  writ  of  error  from  the  Su- 
preme Court,  and  this  time  the  rights  of  the  riparian  owner  were 
clearly  before  the  court  and  were  determined.  The  court  was  di- 
vided, but  the  opinion  of  the  majority  held  that  the  river  was  gener- 
ally navigable  and  that  the  riparian  owner  did  not  take  title  to  the 
bed  of  the  stream.  The  various  opinions  are  lengthy,  but  the  gist  of 
the  decision  has  been  well  summed  up  by  the  Reporter  in  the  fol- 
lowing headnote  (17  Wend.  571)  : 

If,  in  the  improvement  of  the  navigation  of  a  public  river,  the  waters  of  a 
tributary  stream  are  so  much  raised  as  to  destroy  a  valuable  mill  site  situated 
thereon,  and  the  stream  be  generally  navigable,  although  not  so  at  the  par- 
ticular locality  of  the  mill  site,  the  owner  is  not  entitled  to  damages  within 
the  provisions  of  the  canal  laws  directing  compensation  to  be  made  for  private 
property  taken  for  public  use. 

The  question  arose  over  the  appropriation  of  a  mill  site  at  the 
junction  of  the  Hudson  and  Mohawk  Rivers.  The  effect  of  the  early 
Dutch  grant  is  considered  both  by  the  chancellor  in  the  minority 
opinion  and  by  the  senators  in  the  ma j ority  opinion.  A  careful  analysis 
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of  the  opinion,  however,  will  show  that  the  majority  opinion  was 
based  upon  the  broad  principle  that  the  rivers  were  navigable  in 
fact.  Some  of  the  conclusions  arrived  at  by  Senator  Trac}^  are  given 
in  the  note  as  follows : 

1.  That  the  great  fresh-water  streams  of  this  country  are  not  subject  to 
the  principle  of  individual  appropriation  allowed  by  the  common  law  of 
England. 

2.  That  the  connnon-law  doctrine  that  "  fresh  rivers  of  what  kind  so  ever 
iio  <'t  common  right  belong  to  the  owners  of  the  soil  adjacent,"  is  not  of  uni- 
versal application  in  this  State,  and  that  the  advocates  of  the  doctrine  them- 
selves admit  that  there  are  excepti»>ns  to  the  . rule. 

3.  That  the  reason  of  the  rule  assigning  the  proprietorship  of  the  bed  of  a 
river  to  the  owners  of  the  adjacent  shores  wholly  fails  in  reference  to  the  large 
navigable  rivers  of  this  country. 

*  *  i}:  :i:  li:  !^  * 

S.  That  the  ]Mohawk  River,  having  immemorially  been  used  for  the  purposes 
of  navigation,  is  a  public  river  and  the  riparian  owner  is  not  entitled  lo  recover 
■damages  for  the  destruction  of  a  mill  site,  in  consequence  of  the  water  thereof 
being  raised  by  the  erection  of  a  dam  for  the  improvement  of  the  na"*'igation 
of  the  Hudson  River,  into  which  the  Mohawk  flows. 

In  this  ver}-  case  mention  is  made  of  the  St.  Lawrence  liiver. 
Senator  Tracy  in  his  opinion,  at  page  622,  says : 

That  the  mere  condition  of  rivers  being  fresh  and  not  subject  to  the  flow 
and  reflow  of  the  tide,  does  not  of  itself  determine  that  the  alveus  or  bed  of 
them  belongs  to  the  riparian  possessors,  has  to  be  admitted  in  respe(.'t  to 
many  rivers  in  this  country,  and  to  some  in  this  State.  The  rivers  Niagara  and 
.St.  Lawrence,  for  instance,  are  acknowledged  public  rivers,  in  every  sense,  as 
much  as  if  they  were  arms  of  the  sea  into  which  the  tide  flowed. 

Thus,  in  1836,  there  was  no  question  in  the  mind  of  the  learned 
senator,  from  whose  opinion  the  above  quotation  was  taken,  that 
the  St.  Lawrence  River,  although  beyond  the  reach  of  the  flow  and 
retiow  of  the  tide,  was  public  navigable  water. 

In  1852,  the  case  of  Gould  v.  Hudson  River  Railroad  Company 
was  decided,  reported  in  6  N.  Y.  at  page  522,  where  the  court  of 
appeals  held  that  the  taking  of  land  between  high  and  low  water 
mark  along  the  Hudson  River  by  a  railroad  company  for  a  public 
improvement  under  charter  of  the  legislature  was  namnum  absque 
injuria. 

The  case  was  decided  distinctly  on  the  common  law  doctrine,  the 
question  of  the  modification  of  the  English  rule  with  respect  to 
navigable  waters  not  being  here  in  question  since  the  waters  at  the 
point  in  question  were  subject  to  the  flow  and  reflow  of  the  tide. 
The  que.stion  of  depriving  the  riparian  owner  of  reasonable  access 
was  not  raised,  the  action  being  brought  to  recover  damages  for 
the  taking  of  the  land.  The  learned  court  closes  its  opinion  with 
tlie  following  language  (page  544)  : 

I  will  not  pursue  this  subject  further  for  it  seems  to  me  if  any  principle 
was  ever  settled  this  case  (referring  to  tlie  case  of  Lansing  v.  Smith,  8  Collin, 
14<5,  alhrmed  4  Wendell,  9)  settles  tlie  j)rinciple  that  tho  legislature  has  the 
right  to  regulate  and  control  all  navigal)le  waters  within  the  State  and  as  in 
their  judgment  the  interest  and  convenience  of  the  public  may  require. 

This  decision  is  important  as  showing  the  trend  of  judicial  opinion 
prior  to  1852. 

Tlie  Gould  case  was  followed  in  1859  by  the  case  of  the  People  v. 
Tiljbetts,  reported  in  19  N.  Y.  523.    This  is  likewise  a  case  deter- 
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mining  the  rights  as  between  the  State  and  an  individual  in  lands 
along  the  Hudson  Kiver.  The  court  held  that  the  defendant,  Tib- 
betts,  was  bound  to  pay  certain  rent,  under  a  lease  from  the  State, 
to  his  predecessors  in  title,  of  the  right  to  use  certain  surplus  waters 
at  a  dam  erected  by  the  State  across  the  Hudson  River,  although 
the  defendant,  Tibbetts,  claimed  as  a  riparian  owner,  the  individual 
right  to  the  use  of  such  waters.  This  case  was  also  determined 
under  the  common-law  doctrines.   The  court  says,  at  page  526 : 

If  tlie  Hudson  River  was,  previous  to  the  construction  of  tlie  dam,  a  navi- 
gable stream  at  Troy,  and  there  had  been  no  grant  of  it  by  the  colonial 
governors  under  the  King  of  Great  Britain,  or  the  people,  then  it  was  the 
property  of  the  people. 

In  conclusion,  the  court  says,  at  page  528 :. 

It  is  beyond  dispute  that  the  State  is  the  absolute  OM^ner  of  the  navigable 
rivers  within  its  borders,  and  that,  as  such  owner,  it  can  dispose  of  them  to 
the  exclusion  of  the  riparian  owners.  In  this  case  the  State  exercised  its- 
power  of  disposition  in  making  the  lease,  and,  consequently,  such  lease  is  valid.. 

In  1865,  the  case  of  The  People  v.  The  Canal  Appraisers  was  de- 
cided (33  N.  Y.  461).  Mr.  Justice  Davies,  in  a  most  able  and  ex- 
haustive opinion,  reviews  the  decisions,  not  only  of  the  courts  of  New 
York  State,  but  also  those  of  adjoining  States  and  of  the  United 
IStates  Supreme  Court. 

The  learned  justice  concludes  his  opinion  by  pointing  out  that  the 
Kempshall  case  (26  Wend.  404),  apparently  holding  to  the  common 
law  rule,  was  in  reality  decided  under  an  express  grant  of  the  bed 
of  the  river,  and  closes  with  a  vigorous  statement  in  favor  of  the 
principles  established  in  Canal  Appraisers  v.  People  (17  Wend.  571),. 
referring  to  this  case  in  the  following  words  (p.  500)  : 

I  am  compelled,  therefore,  to  regard  the  principles  there  enunciated  as  the 
settled  law  of  the  State  and  I  have  the  less  hesitation  in  so  doing,  as  I  believe 
that  doctrine  to  be  sound  and  impregnable  and  in  accordance  with  the  expressed 
will  of  the  legislature  and  the  early  and  uniform  practice  of  the  State,  and  the 
better  decisions  of  the  courts  of  this  State  and  of  other  States  and  of  the  United 
States. 

In  1914,  in  the  Long  Sault  case  (212  N.  Y.  p.  1),  the  court  of  ap- 
peals in  dealing  with  the  charter  granted  to  the  Long  Sault  Com- 
pany says,  in  the  prevailing  opinion  of  Mr.  Chief  Justice  Bartlett, 
at  page  10: 

The  point  that  I  desire  to  emphasize  is  that  the  legislature  can  not  authorize 
the  conveyance  of  a  navigable  portion  of  the  Saint  Lawrence  to  a  private  com- 
pany to  maintain  and  control  navigation  thereon,  thereby  parting  for  all  time 
with  its  own  power  to  improve  such  navigation.  The  privilege  of  the  State 
to  control  the  Saint  Lawrence  as  a  navigable  river  (subject  to  the  direction  of 
Congress)  can  not  be  assigned  to  others  in  the  manner  attempted  by  this  legis- 
lation. 

This  decision  of  the  highest  court  of  the  State  of  New  York  clearly 
recognizes  the  Saint  Lawrence  as  a  navigable  river  despite  the  Eng- 
lish common  law  rule  of  evidence  with  respect  to  the  flow  and  reflow 
of  the  tide. 

In  the  Long  Sault  case,  the  court  held  the  charter  void  because  it^ 
in  effect,  allowed  the  company  to  exercise  control  over  navigation,  an 
incident  of  sovereignty  that  could  not  be  granted  to  a  private  cor- 
poration. Mr.  Justice  Collin  dissented  from  this  construction  of  the^ 
charter,  while  agreeing  with  the  underlying  principles  with  respect 
to  navigable  waters  in  the  St.  Lawrence  River.    Portions  of  his 
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opinion  are  very  illuminating  as  showing  the  general  tendency  of  the 
courts  to  depart  from  the  old  English  common  law  rule.  He  says  at 
the  bottom  of  page  17  and  top  of  page  18 : 

I  take  judicial  notice  that  the  St.  Lawrence  River  is  navigable  and  a  bound- 
ary between  the  United  States  and  the  Dominion  of  Canada.  The  title  of  the 
State  to  that  part  of  it  southerly  of  the  boundary  line  between  the  two  countries 
is.  properly,  not  questioned  by  any  party.  Tlie  riparian  owners  did  not  have 
title  to  ir.  because  the  rule  of  the  connnon  law  of  this  State  (enlarging-  or  ex- 
tending that  of  England)  that  the  title  to  the  bed  of  navigable  rivers,  not  tidal, 
is  in  the  owners  of  the  adjacent  banks,  is  not  applied  to  rivers  constitut- 
ing the  boundary  lines  between  nations.     (Citing  cases.) 

At  page  :21  he  further  says: 

The  people  of  the  States  are  the  beneficial  proprietors  of  the  St.  Lawrence 
River.  The  usufruct  of  it  belongs  to  them  and  can  not  be  granted  or  destroyed 
by  the  legislature.  It  does  not  exist,  however,  solely  in  the  common  right  of 
navigation.  Other  uses  may  promote  the  public  welfare  and  prosperity  and 
make  the  usufruct  more  valuable,  although  they  are  inteonsistent  with  and  a 
curtailment  of  free  and  unimpaired  navigation. 

The  United  States  Supreme  Court  has  consistently  supported  the 
doctrine  that  the  title  to  lands  under  all  inland  Avaters  navigable  in 
f act.was  in  the  State  v^'ithin  whose  boundaries  the  waters  lie,  or  in  its 
grantees  and  that  the  doctrine  of  the  flow  and  of  the  reflow  of  the 
tide  as  determining  the  navigability^  of  the  Avaters,  was  not  control- 
ling. (U.  S.  i\  Chandler-Dunbar  W.  P.  Co.,  229  U.  S.  53;  Illinois 
Central  Railroad  r.  Illinois.  1-16  U.  S.  387;  Blue  Point  Oyster  Com- 
pany V.  Briggs.  198  X.  Y.  287,  affirmed  in  229  U.  S.  82.) 

In  the  Illinois  case  the  court  says,  at  page  436 : 

But  in  this  country  the  case  is  different.  Some  of  our  rivers  are  navigable 
for  great  distances  above  the  flow  of  the  tide ;  indeed,  for  hundreds  of  miles, 
by  the  largest  vessels  used  in  commerce.  As  said  in  the  case  cited :  "  There  is 
certainly  nothing  in  the  ebb  and  flow  of  the  tide  that  makes  the  waters  pecu- 
liarly suitalde  for  admiralty  jurisdiction,  nor  anything  in  the  absence  of  a  tide 
that  renders  it  unfit.  If  it  is  a  public  navigable  water,  on  which  commerce  is 
carried  on  between  different  States  or  nations,  the  reason  for  the  jurisdiction 
is  precisely  the  same    *    *    *  " 

It  is  exactly  this  doctrine  so  clearly  stated  that  leads  me  to  argue 
most  vigorously  that  the  cases  under  which  property  rights  were  de- 
termined along  the  Hudson  and  Mohawk  Rivers  are  pertinent  and 
controlling,  irrespective  of  any  influence  exercised  by  reason  of 
grants  made  by  the  United  Netherlands  along  these  rivers. 

The  principle  of  navigability  in  fact,  as  more  trtily  applicable  to 
tlie  conditions  of  our  great  rivers  and  of  the  rights  of  the  public 
therein  than  the  English  common  law  rule,  Avas  recognized  from  the 
f  arliest  times  by  the  State  courts  and  by  the  Federal  decisions.  It 

us  the  rule  of  reason  as  contradistinguished  to  the  rule  of  precedent. 

During  the  oral  argument  one  of  the  honorable  commissioners 
tiled  attention  to  the  case  of  Smith  v.  City  of  Rochester  (92  N.  Y. 
j';I),  as  enunciating  a  doctrine  contrary  to  that  here  asserted.  The 
•  jiiestions  there  determined  were  the  i)roi)erty  rights  of  the  plaintiff, 
certain  mill  owners  in  a  nonnavigable  stream.  Mr.  Chief  Justice 
Ruger,  at  page  473,  says: 

The  State  by  virtue  of  its  sovereignty  is  deemed  the  original  grantor  of  all 
lilies  to  real  estate  and  the  conveyance  by  it  of  riparian  rights  upon  non- 
navigable  streams  v<-sts  its  grant<'es,  both  immediate  and  remote,  with  all  the 
rights  whi'  li  siHh  owners  can  acquire  against  any  grantor. 
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The  plaintiffs  have  shown  title  to  the  several  premises  occupied  and  enjoyed 
by  them  as  mill-owners  upon  the  banks  of  a  nonnavigable  stream,  which  entitles 
them  to  the  uninterrupted  flow  of  its  waters  in  the  channel  of  the  stream  con- 
tiguous to  their  respective  premises  as  it  has  been  accustomed  to  flow.  ^j^. 

We  have  here,  therefore,  a  grant  from  the  State  of  the  lands  under  pa 
the  navigable  waters  in  question.  cli 

It  is  true  that  in  this  case  also  was  the  question  of  the  right  of  on 
the  city  of  Eochester  to  divert  the  waters  of  Hemlock  Lake,  a  small 
but  navigable  body  of  water,  for  a  public  use.    Such  use,  however, 
would  have  destroyed  the  vested  private  rights  of  the  mill  owners 
in  the  small  outlet,  a  non-navigable  stream.    A  further  important 
and  probably  controlling  point  must  be  noted.    Hemlock  Lake,  and  oi 
the  soil  under  it,  was  included  in  the  lands  granted  by  the  State  ii 
of  New  York  to  the  State  of  Massachusetts,  under  the  settlement  of  to 
1786,  whereby  New  York —  ri 

By  formal  deed,  cKled,  granted,  released  and  confirmed  to  Massachusetts  | 
the  estate,  right,  title,  and  property  (the  right  of  government,  sovereignty  and  til 
jurisdiction  excepted).  '  |  H 

5^^  H»  ^  ^  ^  ^  ^'f^ 

By  a  legislative  act  of  Massachusetts,  the  territory  was  in  1778  granted  j  jii 
to  Phelps  and  Gorham,  and  became  in  every  sense  private  property,  (Kemp-  ^ 
shall  Case,  26  Wend,  at  p.  420.) 

In  the  case  of  the  Fulton  Light,  Heat  and  Power  Company  v.  g 
State  of  New  York  (200  N.  Y.  400),  wherein  certain  property  rights  bi 
were  determined  with  respect  to  the  bed  of  the  Oswego  River,  the 
court  held  that  the  Oswego  River  at  the  locus  in  quo  was  a  non- 
navigable  stream. 

There  is  one  further  query  that  may  legitimately  be  made  at  this 
point.  The  dam  placed  across  the  Little  River  by  the  grantors  of 
the  New  York  and  Ontario  Power  Company  is  not  placed  across 
the  whole  of  the  St.  Lawrence  River,  but  only  across  one  branch  of-  § 
the  same.  Does  this  fact  change  the  rules  that  should  govern,  or  de-  I 
termine  the  rights  of  the  riparian  owners  to  the  bed  of  the  so-called 
Little  River?  \ 

It  is  contended  that  through  the  Little  River  flows  approximately  « 
one-tenth  of  the  volume  of  the  St.  Lawrence  River.    It  was  shown  {< 
by  the  testimony  that  the  same  was  navigable  through,  its  upper  li 
reaches  for  a  considerable  extent  and  also  navigable  from  below  up  si 
to  within  a  short  distance  of  the  dam.  It  is  a  fair  inference  from  the  ti 
early  grant  of  1808  that  the  Little  River  was  navigable  for  boats  at  j  j] 
that  time;  in  fact,  the  act  itself  provides  the  character  of  the  boats 
that  were  to  be  locked  past  the  dam.    From  the  earliest  times  the 
St.  Lawrence  River  was  used  by  the  bateaus  of  voyageurs,  and  there 
can  be  no  question  but  that  the  branch  known  as  the  Little  River 
was  the  customary  highway  avoiding,  as  it  did,  the  long  and  turbu- 
lent waters  of  the  Rapid^  Platte.  The  very  treaty  itself  under  which 
the  honorable  the  International  Commission  was  formed  defines  the 
boundary  waters  as  from  "  main  shore  to  main  shore."   In  view  of 
this,  it  would  seem  that  it  were  neither  logical  nor  sound  in  principle 
or  equity  to  assume  that,  because  above  the  head  of  Ogden  Island 
the  waters  of  the  St.  Lawrence  River  parted,  flowing  partly  to  the 
north  and  partly  to  the  south  around  Ogden  Island,  in  a  volume  to 
the  south  estimated  by  the  petitioners  to  be  in  the  neighborhood  of 
25,000  c.  f.  s.  a  different  rule  of  law  and  different  principles  of 
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property  apply  to  one  branch  than  to  another.  Followed  to  its 
logical  conclusion  there  could  be  no  certainty  then  of  the  rights  of 
the  people  of  the  Stiite  or  the  riparian  owners  with  respect  to  those 
parts  of  tlie  St.  Lawrence  River  that  did  not  border  upon  the  main 
chiuinel.  It  would  also  be  contrary  to  the  established  principle  that 
on  navigable  waters  the  rights  of  a  riparian  owner  run  to  the  high- 
water  mark  and  no  further.  There  must  be  certainty;  there  must 
be  a  fixed  point,  because  property  rights  must  be  fixed;  must  be 
certain. 

In  conclusion  on  this  point:  it  must  be  clear  that  the  great  weight 
of  judicial  decision,  setting  aside  all  local  infiuences,  has  been  to 
dechire  that  in  non-navigable  streams  riparian  owners  acquire  title 
to  the  thread  of  the  stream;  that  on  navigable  streams  the  title  of  the 
riparian  owners  to. the  soil  ceased  at  high  water  mark,  giving  to  them, 
however,  certain  rights  of  access,  t&c,  to  the  stream ;  that  the  title  to 
the  soil  under  navigable  streams  was  in  the  State,  subject  to  grant  for 
a  public  use,  subordinated,  so  far  as  the  individual  States  are  con- 
cerned, to  the  dominant  right  of  the  Federal  Government  to  control 
navigation;  that  the  old  English  rule  for  determining  navigable 
waters,  viz.,  waters  wherein  the  tide  flows  and  reflows,  has  been 
abrogated  for  the  broader  principle  of  navigability  in  fact;  that  the 
St.  Lawrence  River  is.  in  fact,  and  has  been  declared  to  be  in  law  a 
navigable  stream  and  that  the  riparian  owners  on  the  St.  Lawrence 
River  and  at  the  locus  in  quo  took  title  only  to  high  water  mark. 

POINT  II. 

The  rights  and  privileges  granted  to  David  A.  Ogden  and  his 
a.^soclates  uroder  the  act  of  1808  {Chap.  121,  Laws  of  1808),  ceased 
and  determined  at  the  end  of  a  period  of  seventy-five  years  hy  express 
J I  nutation. 

This  act  expressly  grants  to  Ogden  and  his  associates  the  right  to 
construct  a  canal  in  the  waters  of  the  Little  River.  It  recognizes  the 
fact  that  a  dam  had  been  theretofore  erected  and  in  effect  ratifies  or 
licenses  the  erection  of  the  dam  in  the  words — "  and  to  construct  in 
such  canal  and  in  the  waters  and  places  adjoining  the  same  in  addi- 
tion to  the  dam  already  erected,  all  such  locks,  dams  and  other  works 
and  devices  as  sliall  be  necessar}^  for  the  purpose  of  making  a  com- 
plete na\ngable  Avater  communication  between  the  said  island  and  the 
American  side  of  the  said  river.'' 

So  far  the  purpose  of  the  act  is  clearly  that  of  benefiting  naviga- 
tion.  Proceeding,  it  conveys  other  rights  and  privileges,  viz: 

And  that  then-,  their  hears  and  assigns  may  take  water  which  shall  be  con- 
tained within  any  lock,  dam,  pond,  dyke,  or  otlier  improvement  made  by  them 
and  make  use  of  the  same  *  *  *  for  mills  or  other  works  for  which  the  use 
of  water  is  necessary  which  may  be  erected  or  constructed  by  them. 

The  act  further  grants  permission  to  collect  tolls,  provides  that 
the  canal  must  be  built  within  three  years  and  then  sets  forth  the 
fr^llowing  express  limitation : 

And  be  it  further  cnnctcd.  That  th<^  duration  of  this  act  is  hereby  limited  to 
»M'V«-nty-five  years,  after  wlii^  h  time  all  the  i)owers,  privilej^es,  and  advantages 
Kiant«!^l  by  it  shall  ceasj^  and  determine. 
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The  rights  and  privileges  granted  under  this  act  may  be,  as  indi- 
cated above,  divisible  into  two  general  groups :  (a)  That  of  the  con- 
struction of  a  canal  and  a  lock  in  the  dam,  and  (h)  the  right  to  take 
water  from  the  pond  created  above  the  dam.  If  the  applicant's  con- 
tention is  sound,  that  as  riparian  owner  it  had  a  right  to  construct 
the  dam,  the  act  of  1808  was  clearly  unnecessary.  If  David  A.  Ogden 
and  his  associates  were  the  owners  of  the  soil  of  the  Little  River  and 
in  their  right  as  proprietors  erected  the  dam,  the  right  existed  to 
make  a  breach  in  the  dam  by  way  of  a  lock  and  to  improve  any  chan- 
nel or  canal  that  might  be  necessary  to  further  the  navigation  of 
their  private  waters.  If  they  erected  the  dam  as  proprietors,  it  re- 
quired no  legislative  authority  to  withdraw  water  from  the  pond 
above  the  dam.  The  existence  of  the  act  itself  is  absolutely  incon- 
sistent with  the  theory  that  David  A.  Ogden  and  his  associates  as 
proprietors,  of  their  own  right,  maintained  and  constructed  a  dam 
across  the  Little  River. 

The  logical  effect  of  the  passage  of  the  act  of  1808  was  a  consent, 
on  the  part  of  the  people  of  the  State  of  New  York,  to  the  existence 
of  the  dam  for  a  period  of  seventy-five  years  and  a  grant  from  a 
sovereign  to  a  riparian  owner,  whose  rights  in  the  soil  ceased  at  high 
water  mark,  to  construct  a  canal,  a  lock,  and  other  works  necessary 
for  the  improvement  of  the  existing  navigation  of  the  Little  River. 
It  granted  also  to  the  riparian  owner  the  right  and  privilege  to  use 
the  waters  impounded  by  said  dam  for  manufacturing  purposes. 
The  act  provided  its  own  statute  of  limitation  and  recognized  and 
legalized  the  existence  of  the  dam,  and  the  rights  and  privileges 
granted,  ceased,  and  determined  at  the  end  of  seventy-five  years. 

POINT  III. 

The  effect  of  the  act  of  1826  {Chap.  280  of  the  laws  of  1826). 

To  appreciate  the  act  of  1826  it  is  necessary  to  visualize  the  condi- 
tions existing  at  Waddington  at  that  time.  The  act  of  1808  required 
that  the  canal,  locks,  etc.,  should  be  built  within  three  years.  This 
had  not  been  done.  An  extension  of  three  additional  years  was  ob- 
tained by  Chap.  31,  Laws  of  1811,  and  a  second  extension  of  a 
further  three  year  period  was  granted.  In  all  probability,  therefore, 
the  canal  and  locks  were  not  completed  until  1817. 

A  physical  examination  of  the  areas  in  the  bed  of  the  river  on  the 
downstream  side  of  the  dam  at  the  present  date  (see  N.  Y.  Ex.  1), 
shows  that  the  erection  of  the  dam  caused  certain  portions  of  the  river 
bed,  on  the  downstream  side  of  the  dam,  to  become  bare  or  to  be  cov- 
ered with  only  a  few  inches  of  water  creating  certain  islands  and  reefs 
and  that  upon  these  islands  or  reefs,  immediately  along  and  below  the 
dam,  various  mill  structures  had  been  erected.  Nothing  remains  of 
these  at  the  present  day  except  the  foundations  and  ruins,  but  these 
foundations  and  ruins  clearly  disclose  the  character  and  situs  of  the 
buildings. 

The  use  of  power  developed  by  water,  in  1817  and  1826,  was  by 
the  direct  application  of  the  fall  of  water  to  the  old  fashioned  water 
wheel,  necessitating  the  erection  of  the  mill  in  close  contact  with  the 
falling  water. 
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In  David  A.  Oofclen  and  his  associates  petitioned  the  Legis- 

lating of  the  State  of  New  York,  presenting  their  petition,  as  was 
then  the  custom,  to  the  senate.  The  petition  is  not  in  existence,  but 
the  report  of  the  chairman  of  the  committee  on  the  judiciary,  to 
whom  the  petition  was  referred,  is  in  existence  and  has  been  offered. 
(N.  Y.  Ex.  -i.)  Its  recitals  are  important  as  assisting  in  visualizing 
the  conditions  at  that  time. 

The  following  signiticant  facts  appear  from  this  report.  The  peti- 
tioners represent — 

1.  That  they  were  authorized  to  erect  a  dam  or  lock  by  a  State 
statute  in  1909.  This  date  is  clearly  an  error  and  reference  to  the 
act  of  ISOS  is  intended. 

2.  That  the  rights  gxanted  were  for  seventy-five  years. 

3.  That  rafts  formerly  were  floated  down  this  branch  of  the  river, 
•i.  That  below  the  dam  there  is  a  space  not  covered  with  water  at 

low  water  periods. 

5.  That  petitioners  claim  title  to  the  bed  of  the  stream,  "  but  appre- 
hend that  doubts  may  be  entertained  on  this  subject." 

6.  That  certain  manufactories  have  been  and  are  being  erected 
l>elow  the  dam. 

7.  That  it  had  been  represented  that  the  lock  was  "  on  the  lands 
of  the  petitioner,  and  does  not  occupy  any  part  of  what  was  the 
natural  bed  of  the  river." 

We  now  turn  to  the  act  of  1826,  being  chap.  280  of  the  laws  of 
that  year.   It  is  significant  that  the  act  recites — 

David  A.  Ogdeii,  of  the  county  of  St.  Lawrence,  being  the  proprietor  of  both 
sides  of  a  branch  of  the  River  St.  LaM'rence  in  the  town  of  Madrid,  and  across 
which  river  he  has  erected  a  dam  and  loclvS  in  pursuance  of  an  act  of  the 
legislature  of  this  State  passed  April  1,  1808. 

Here  we  have  a  clear  recognition,  in  the  act  of  1826,  that  the  dam, 
as  well  as  the  locks,  was  erected  in  pursuance  of  the  legislative  act 
of  1808.   The  act  further  provides  that  David  A.  Ogden — 

Shall  be  and  he  is  hereby  declared  to  be  vested  with  all  the  rights  of  the 
people  of  this  State'  to  the  land  situate  below  the  said  dam  and  which  by  reason 
thereof  has  been  rendered  susceptible  of  improvement,  and  extending  down  the 
branch  of  said  river  from  the  said  dam  to  the  navigable  waters  thereof. 

The  prayer  of  the  petition  was  that  the  bed  of  the  entire  river  be- 
tween Ogden  Island  and  the  main  shore  should  be  granted  to  the 
petitioners.  This,  clearly,  was  not  granted.  A  perusal  of  the  act 
would  also  indicate  that  the  words  "  and  Avhich  by  reason  thereof 
has  been  rendered  susceptible  of  improvement,"  were  interpolated 
after  the  act  was  drawn  and  w^ere  for  the  purpose  of  further  limiting 
the  lands  granted  pursuant  to  the  act.  These  words,  considered  in 
the  light  of  the  conditions  existing  at  the  time,  as  already  indicated, 
namely,  that  the  mills  and  other  structures  were  being  built  in  the 
bed  of  the  river  below  the  dam,  are  extremely  significant  and  clearly 
limited  the  title  to  the  lands  granted  to  those  areas  below  the  dam 
which  "  by  reason  thereof  were  suscej)tible  of  improvement,"  i.  e. 
tliose  lands  occupied  or  to  be  occupied  by  th»  erection  of  mills  de- 
pendent for  their  being  and  existence  upon  the  presence  there  of  the 
dam  and  tlie  water  power  thereby  developed. 
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We  understand  that  it  has  been  argued  that  because  the  act  of 
1826  further  provides — 

That  nothing  contained  herein  shall  operate  to  prevent  the  people  of  this 
State,  at  the  expiration  of  the  term  of  seventy-five  years  from  the  first  day  of 
April,  one  thousand  and  eight  hundred  and  eight,  to  alter  and  regulate  the 
tolls  on  boats  passing  said  locks  as  they  in  their  discretion  may  deem  proper; 

that  this,  in  effect,  recognized  a  right  in  perpetuity  in  David  A. 
Ogden  and  his  associates  to  maintain  a  dam  across  the  Little  River. 
There  seems  no  plausible  ground  for  such  a  conclusion,  but  whatever 
doubt  might  be  thrown  about  these  words  is  elucidated  by  turning 
again  to  the  report  of  the  chairman  of  the  judiciary  committee  (N. 
Y.  Ex.  4) ,  for  in  this  report  we  find  an  express  reference  to  a  claim 
that  the  canal  in  question  is  built  not  in  the  bed  of  the  river,  but 
through  the  private  lands  of  David  A.  Ogden  and  his  associates. 

The  effect  of  the  act  of  1826  was,  at  most,  to  convey  to  David  A. 
Ogden  and  his  associates  such  title  to  the  bed  of  the  Little  River, 
immediately  below  the  dam,  as  was  necessary  for  the  erection  of 
their  mills  and  structures.  Whether  that  grant  was  in  perpetuity 
or  in  effect  merely  a  fee  conditioned  upon  the  existence  or  the  dam, 
is  not  material  since  it  clearly  did  not  convey  to  them  an  absolute 
fee  in  the  bed  of  the  Little  River  from  Ogden  Island  to  the  main 
shore. 

POINT  IV. 

In  the  construction  of  grants  from  a  sovereign  to  a  private  indi- 
vidual the  general  rule  of  construction  with  respect  to  deeds  is  re- 
versed and  any  doubts  are  resolved  in  favor  of  the  grantor  and 
against  the  grantee. 

Mr.  Justice  Yann,  in  the  case  of  Lewis  Blue  Point  Oyster  Co.  v, 
Briggs,  198  N.  Y.,  at  page  292,  clearly  states  the  rule. 

In  patents  from  sovereign  to  subject  the  rule  of  construction  which  controls 
deeds  between  individuals  is  reversed  and  the  terms  are  taken  most  strongly 
against  the  grantee,  because  the  public  interest  is  involved.  For  the  snme 
reason  it  is  held  that  from  grants  of  water  land  there  is  impliedly  reserved 
the  right  of  navigation,  and,  as  a  necessary  part  to  so  important  a  subject,  the 
right  to  improve  navigation  for  the  benefit  of  commerce. 

See  also  Gould  on  Waters  (3  ed.)  §  36,  p.  86. 

The  application  of  this  rule  to  the  act  of  1826  is  of  material  as- 
sistance in  determining  the  rights  acquired  thereunder  by  David  A. 
Ogden  and  his  associates  and  I  believe  that  it  may  be  confidently 
asserted  that  under  the  said  act  David  A.  Ogden  and  his  associates 
did  not  acquire  title  in  fee  to  a  strip  of  land  which  included  the 
entire  bed  of  the  Little  River  bounded  to  the  west  by  the  dam,  to  the 
east  by  the  navigable  waters  of  the  Little  River,  to  the  north  by 
Ogden  Island,  and  to  the  south  by  the  main  shore,  but  only  acquired 
such  title  to  lands  within  these  boundaries  "  which  by  reason  thereof 
(the  dam)  had  been  rendered  susceptible  of  improvement." 

%  POINT  V. 

The  question  of  the  title  of  the  applicant  to  the  lands  under  water 
which  they  seek  to  occupy  is  properly  before  the  commission. 

It  is  fundamental  that  the  machinery  of  the  International  Joint 
Commission  should  not  be  set  in  motion  by  a  stranger  to  the  locus  in 
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quo.    The  obligation  is  therefore  upon  the  petitioner  to  show  that  its 
title  to  the  lands  upon  whicli  its  structures  are  to  be  erected  is  within 
it  or  under  its  control.   The  commission,  by  its  decision,  may  not  oust 
the  State  of  New  York  from  its  rights,  nor  may  it  grant  to  the  peti- 
,  tioner  rights  in  property  which  it  does  not  possess.    But  it  is  incon- 
jsistent  with  the  broad  powers  granted  to  the  comnussion  under  the 
treaty  to  ignore  the  question  of  title  when  the  same  is  asserted  and 
I  controverted.    It  has.  therefore,  been  deemed  a  proper  duty  to  lay 
before  your  honorable  commission  the  position  of  the  State  of  New 
York  with  respect  to  the  title  of  the  lands  in  the  bed  of  the  Little 
River  occupied  or  designed  to  be  occupied  by  the  petitioner. 

From  another  point  of  view,  it  is  also  of  vital  importance  that  the 
State  of  Xew  York  should  lay  before  the  International  Commission 
the  question  of  its  rights  and  interests  in  the  premises.  Its  rights  are 
determinable  before  its  judicial  tribunals  but  a  very  great  interest 
that  exists  has  not  as  yet  been  clearly  defined. 

Mr.  Justice  Collin,  in  the  Long  Sault  case  already  referred  to,  212 
X.  Y.  at  page  21,  says: 

The  people  of  tlie  State  are  the  beneficial  proprietors  of  the  St.  Lawrence 
River.    The  usufruct  of  it  belongs  to  them  and  can  not  be  granted  or  destroyed 
\hy  the  legislarure.    It  does  not  exist,  however,  solely  in  the  common  right  of 
navigation.    Otlier  uses  may  promote  the  public  welfare  and  i)rosperity  and 
make  the  usufruct  more  valuable,  although  they  are  inconsistent  with  and  a 
•ailment  of  free  and  unimpaired  navigation. 

AMiile  to  the  Dominion  of  Canada,  lying  north  of  the  St.  Lawrence 
River  its  value  as  a  navigable  stream  is  perhaps  the  most  important 
question  involved,  to  the  State  of  New  York  with  its  other  means  of 
transporting  its  commodities  from  the  interior  to  tide  Avater  the  St. 
Lawrence  River  is  of  infinitely  more  importance  as  the  source  of  the 
dev  elopment  of  hydraulic  poAver  and  it  is  this  interest,  as  yet  in  a 
[formative  stage,  that  must  not  be  ignored. 

While  the  latent  powers  in  the  swift-running  Avaters  of  the  St. 

Nvrence  have  there  existed  since  it  first  carried  the  Avaters  of  the 
^xeat  inland  seas  to  the  ocean,  only  within  the  past  few  years  has 
modern  science  so  advanced  the  arts  that  these  latent  poAvers  are  now 
capable  of  being  harnessed  and  made  to  give  their  usefulness  to  man 
in  sucli  a  degree  of  efficiency  that  they  have  become  a  necessary  part 
of  the  scheme  of  industrial  life. 

Primarily  the  public  interest  in  public  Avaters,  jus  publicum,  was 
largely  that  of  navigation.  The  law  as  Ave  haA^e  it  to-day,  except  as 
modifi'ed  by  conditions  already  noted,  comes  to  us  from  the  connnon 
law  of  England  where  the  great  interests  Avere  those  of  marine  com- 
•  '  rce.   The  foundation  of  England's  greatness  Avas  and  is  still  built 

'>n  its  ships  and  dependent  upon  the  navigable  Avaters  surrounding 
coast  and  leading  into  its  harljors.  We  inherited  our  doctrine  of 
^lic  riglits  from  England  and  took  Avitli  those  rights  the  same 
nients  of  commerce  and  interchange  of  commodities. 

At  first  certain  different  conditions  and  different  rights  in  the  pub- 
watei^  of  the  State  were  little  understood  and  of  small  impor- 

nce.  They  Avere  dormant,  aAvaiting  the  development  that  came  Avith 

'le  int(Misive  life  and  greater  population:  the  use  by  the  public 
its  rights  in  navigable  Avaters — originally  the  small  boat  pro- 
,  lied  bv  the  oar  or  paddle;  then  the  larger  vessels  by  sail,  and  Avith 
the  coming  of  steam,  the  development  of  steam  poAver  and  the  steam- 
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ship.    Followed  then  the  great  use  of  fuel  and  the  drain  upon  our 
forests  and  coal  fields.   As  these  sources  of  supply  are  not  limitless  \ 
the  eyes  of  men  naturally  turned  to  other  sources  of  power  and  in  the  i 
rushing  waters  of  the  rivers  they  found  a  source  of  power  which, 
while  known,  could  not  be  brought  to  industrial  efficiency  until  the,  \ 
development  of  electricity  and  all  that  it  means.  ] 
When  the  common  law  principle  of  protecting  the  rights  of  the  ] 
public  in  navigable  waters  was  in  its  formative  state,  the  possibility 
of  power  development  was  not  within  the  mind  of  man.    But  the  | 
principles  of  protection  of  public  rights  in  public  waters  was  broad  ( 
enough  to  meet  the  conditions  to-day  if  applied  in  their  purity  and  ( 
original  strength.    They  are  just  as  sound  and  true  to-day  as  they  , 
were  then  and  this  is  so  because  of  their  inherent  truth  and  equity. 
To-day  the  State  can  no  more  part  with  the  rights  of  the  public  with 
respect  to  the  use  of  hydraulic  power  in  the  public  waters  of  the 
State,  without  due  consideration  of  the  interests  of  the  public  therein, 
than  it  can  allow  the  construction  by  a  railroad  company  of  vast 
docks  in  the  navigable  waters  of  Lake  Michigan  as  was  prohibited  in 
the  Illinois  case,  or  the  absolute  control  of  navigable  waters  as  was 
forbidden  in  the  Long  Sault  case.  These  rights  of  the  people  in  and 
to  the  latent  power  in  these  public  waters  are  no  different  from  the 
public  right  of  navigation  and  it  must  be  recognized. 

POINT  VI. 

The  application  of  the  petitioner  should  he  denied^  unless  it  shall 
present  to  the  commission  satisfactory  proof  that  the  consent  of  the 
State  of  Ne%o  York  to  the  project  has  first  heen  obtained. 

October  29,  1918. 
Respectfully  submitted. 

Marshall  McLean, 

Special  Deputy  Attorney  General^ 
of  Counsel  for  the  State  of  New  York. 


international  joint  commission. 

Application  of  the  New  York  and  Ontario  Power  Company  for 
approval  of  its  plants  to  reconstruct,  repair,  and  improve  its  dam, 
etc. 

APPLICANT'S  BRIEF. 
FACTS  AND  LAW. 

This  is  an  application  of  the  New  York  &  Ontario  Power  Company 
for  leave  to  reconstruct  or  repair  its  dam  and  improve  its  forebay 
in  what  is  known  as  the  Little  River  at  Waddington-on-the-St. 
Lawrence,  N.  Y.  Permission  is  also  sought  to  construct  an  embank- 
ment from  Ogden  to  Canada  Island  and  a  submerged  weir  or  fill  near 
the  head  of  Ogden  Island  below  navigation  depth.  The  embank- 
ment and  weir  are  in  the  nature  of  compensatory  works.  It  is 
claimed  the  embankment  will  improve  navigation  by  eliminating  a. 
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Strong  side  draft  current  which  is  now  a  menace  to  the  same.  The 
weir  is  desifnied  to  maintain  the  level  at  the  entrance  to  the  canal  on 
the  Canadian  side.  In  consideration  of  these  benefits  applicant 
requests  that  it  be  allowed  to  divert  sufficient  water  above  the  natural 
riow  to  maintain  a  uniform  flow  of  thirty  thousand  (30,000)  cubic 
feet  per  second,  when  such  diversion  will  not  be  detrimental  to  the 
interests  of  navio-ation  in  the  north  channel. 

The  New  York  c^-  Ontario  Power  Company  is  a  public  service  cor- 
poration duly  organized  under  and  pursuant  to  the  laws  of  the  State 
of  Xew  York  and  by  mesne  conveyances  it  has  acquired  from  the 
oricrinal  owners  all  the  waterpower  properties,  rights,  and  privileges 
at  said  place. 

Certificate  of  Incorporation,  Ex.  A-1. 

Order  Gas  cQ:  Electricitv  Commission,  Ex.  A-2. 

Testimony  Cleaveland,  "p.  272-283. 

Deed  Allison  et  al.  to  New  York  &  Ontario  Power  Co., 
et  ah.  Ex.  A-^9. 

OGDEN  ISLAND. 

Ogdon  Island  lies  in  the  St.  Lawrence  River  abreast  of  Wadding- 
ton-on-the-St.  Lawrence.  It  lies  south  of  the  international  border 
line.  The  Little  Eiver  flows  between  this  island  and  the  American 
^hore.  The  main  channel  of  the  St.  Lawrence  flows  between  Ogden 
Island  and  Canada  on  the  north.  We  are  therefore  dealing  with  a 
situation  wholly  within  the  United  States. 

The  Little  Eiver  in  its  natural  state  w^as  nonnavigable  in  fact. 
Upstream  navigation  for  boats  or  vessels  w^as  impossible ;  and  down- 
stream naA'igation  was  confined  to  rafts  and  then  "  generally  with 
loss." 

This  is  evident  from  the  language  of  the  act  of  the  legislature 
canalizing  the  stream  (ch.  121  L.  1808)  ,  and  from  the  report  of  the 
journal  committee  when  the  legislature  in  1826  had  under  considera- 
tion the  act  confirming  in  Ogden  the  lands  downstream  from  the 
dam  in  question.  (Ex.  N.  Y.  4.)  This  is  also  apparent  from  the 
existing  physical  condition  of  the  river  bed. 

DAM. 

The  dam  in  question  was  originally  constructed  about  1803  by 
Messrs.  Waddington-Ogden,  and  associates  (hereinafter  called  Og- 
den.) They  were  riparian  owners  of  the  lands  on  either  side  of  the 
stream.  They  owned  Ogden  Island  and  the  main  lands  on  the 
American  side. 

The  dam  crossed  the  Little  River  from  the  American  shore  to 
Ogden  Island.  This  dam  has  been  constantly  used  ever  since  and 
maintained  for  power  purposes.  About  one-tenth  (jV)  of  the  total 
flow  of  the  St.  Lawrence  River  passes  down  the  Little  River  in  its 
natural  state.  While  the  natural  flow  of  the  Little  River  is,  perhaps, 
involved  in  some  doubt,  owing  to  the  difficulty  of  ascertaining  natu- 
lal  conditions,  the  evidence  before  the  commis.sion  fully  justified  our 
claim  as  to  the  extent  of  the  natural  flow.  (Ex.  21,  Plate  II;  testi- 
mony Lea.) 
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NATUEAIi  FLOW. 

The  applicant  insists  that  it  is  entitled  to  the  use  of  such  natural 
flow,  subject  only  to  the  paramount  right  of  the  United  States  Gov- 
ernment to  regulate  the  same  in  the  interest  of  commerce.  This  con- 
tention is  based  upon  the  ground  (1)  that  the  dam  was  originally 
constructed  by  riparian  owners;  (2)  that  in  the  year  1808  the  Legis- 
lature of  the  State  of  New  York  passed  an  act  canalizing  the  stream 
and  authorized  the  owners  of  the  dam  (Ogden)  to  use  water  for 
power  purposes  and  to  charge  tolls  entitled  "An  act  for  opening  and 
establishing  lock  navigation  in  the  River  St.  Lawrence; "  (3)  there- 
after, in  1826,  the  legislature  confirmed  in  Ogden  the  title  to  the 
lands  down  stream  from  the  dam  susceptible  of  improvement  *  *  * 
to  the  navigable  waters  thereof  (St.  Lawrence).  Ogden  complied 
with  every  provision  of  the  legislative  acts,  constructed  necessary 
locks,  and  established  navigation  up  and  down  stream,  which  con- 
tinued until  the  Canadian  Government  built  its  canals  about  the  year 
1850. 

The  dam  is  now  out  of  repair,  many  of  the  mills  formerly  in  opera- 
tion have  been  abandoned,  destroyed  or  fallen  into  disuse.  At  pres- 
ent a  small  part  only  of  the  natural  flow  of  the  stream  is  used  for  in- 
dustrial purposes.  The  company  proposes  to  repair  or  reconstruct 
said  dam  and  hydraulic  works,  improve  the  forebay  by  making  ex- 
cavations therein  so  that  the  water  which  this  commission  permits 
applicant  to  divert  may  be  used  to  the  highest  degree  of  commercial 
efficiency. 

OBJECTIONS. 

Objections  have  been  interposed  to  this  application  by  the  Cana- 
dian Government  and  others.  Summarized  the  objections  are  that 
this  application  be  denied  for  the  reason  that  the  proposed  improve- 
ment of  the  property  of  the  company  may  possibly  be  detrimental  to 
navigation.  This  in  effect  is  the  position  of  the  Canadian  Govern- 
ment. It  contends,  in  substance,  that  the  New  York  &  Ontario  Power 
Co.  now  diverts  but  a  small  portion  of  the  natural  flow  of  the  stream, 
but  in  case  improvements  are  made  it  proposes  to  divert  the  full  nat- 
ural flow  plus  a  small  amount  of  additional  or  supplementary  waters 
to  maintain  a  uniform  flow  if  permitted  to  do  so  by  this  commission. 
This  will  tend  to  lower  the  level  of  the  water  in  the  north  channel, 
and  at  the  lock  gates  at  the  entrance  to  the  canal  on  the  Canadian 
side,  which  may  in  extreme  low  water  impede  navigation  to  a  limited 
extent  at  very  rare  intervals. 

This  is  practically  the  summation  of  the  other  objections,  although 
the  State  of  New  York  contends  that  it  is  the  owner  of  the  bed  of  the 
Little  River,  and  therefore,  the  New  York  &  Ontario  Power  Co. 
should  be  denied  any  rights  in  the  same;  notwithstanding  the  fact 
that  this  company  and  its  predecessors  in  title  have  used  and  enjoyed 
this  valuable  water  power  rights  and  privileges  for  a  period  of  one 
hundred  years  and  upwards.  These  objections  in  one  view  deny  that 
the  New  York  &  Ontario  Power  Co.  has  any  right  in  the  Little  River, 
and  in  another  view  it  seems  to  concede  that  this  company  is  entitled 
to  the  use  of  the  natural  flow  of  the  stream,  but  contends  that  this 
natural  flow  is  less  than  claimed  by  the  applicant. 
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AS  RIPARIAN  OWNER  OGDEN  POSSESSED  WATER-POWER  RIGHTS  AND  PRIVI- 
LEGE SUBJECT  TO  THE  PUBLIC  RIGHT  OF  PASSAGE. 

As  above  stated,  Ogrden  built  tliis  dam  about  the  year  1803 ;  he  was 
then  the  riparian  owner:  he  owned  the  island  and  the  main  land  at 
rhe  time :  he  claimed  title  to  the  bed  of  the  stream.  It  was  nonnaviga- 
ble  in  fact.  As  a  riparian  Owner  under  these  circumstances  he  had 
rhe  rioht  to  the  reas<.mab1e  use  of  the  water,  subject  only  to  the  right 
of  navigation  in  the  public.  The  rule  of  law  then  was,  and  still  is, 
that  the  owner  of  the  u])land  adjacent  to  a  stream  nonnavigable  in 
fact  or  in  law  has  the  right  to  use  the  Avaters  thereof  so  far  as  the 
same  can  be  enjoved  without  interfering  with  the  easement  of  navi- 
gation. In  such  streams  the  public  right  to  use  same  for  passage  and 
the  private  right  to  use  same  for  power  was  coequal. 

The  term  navigable,  as  then  understood,  meant  waters  where  the 
tide  ebbs  and  flows:  all  other  streams  were  nonnavigable.  The  Little 
l^iver  was  an  inland  fresh-water  stream :  moreover,  it  was  nonnaviga- 
ble in  fact,  as  well  as  in  law  as  understood  at  that  time.  The  rule 
applicable  then  was  that  the  riparian  owner  on  such  a  stream  had 
title  to  the  bed  of  the  river. 

UNDER  RULE  PREVAH.ING  WHEN  DAM  WAS  BUILT  OGDEN  AS  RIPARIAN 
OWNER  HAD  TITLE  TO  BED  OF  LITTLE  RIVER,  SAME  BEING  AN  INLAND 
FRESH- WATER  STREAZVI  NONNAVIGABLE  IN  FACT  OR  LAW. 

The  original  grant  was  bounded  by  the  stream  and,  therefore,  in 
nonnavigable  waters  the  owner  of  the  upland  took  title  to  the  thread 
of  the  stream.  The  grant  to  the  applicant's  predecessors  in  title, 
after  giving  the  courses  and  distances,  reads  as  follows : 

To  the  River  St.  Lawrence,  and  then  down  along  the  same  to  the  place  of 
beginning. 

In  nonnavigable,  that  is.  nontidal  stream,  such  a  grant  carries  title 
to  the  bed  of  the  stream.  This  precise  point  has  been  recently  de- 
cided by  the  court  of  appeals  of  the  State  of  New  York. 

The  question  involved  was  the  title  to  the  bed  of  the  Oswego 
River — this  is  a  fresh  water  inland  stream,  nonnavigable  in  fact  in 
certain  stretches  thereof:  in  every  way  comparable  to  the  Little 
River.  In  that  case,  as  in  this,  the  State  claimed  title  to  the  bed 
of  the  stream  by  virtue  of  its  original  ownership;  the  riparian  owner 
claimed  title  by  virtue  of  a  grant  to  its  predecessor  in  title.  The 
description  contained  in  the  grant  on  the  Oswego  was  as  follows: 

From  a  white-ash  sapling  *  *  *  standing  on  the  east  shore  of  the  Oswego 
River,  by  courses,  to  the  east ;  to  the  north ;  to  the  west  *  *  *  to  the  said 
river,  and  then  up  along  the  same  to  the  place  of  beginning. 

It  will  be  observed  that  the  description  is  almost  identical  with 
the  language  used  in  the  grant  of  the  predecessors  in  title  of  this 
applicant. 

In  discussing  the  subject,  the  court  says: 

ThiP  grant  should  he  construed  as  to  its  descriptive  language,  as  would  any 
ordinary  grant  of  property.  Being  presumed  to  have  made  for  a  suflicient 
crmsideration,  there  is  no  reason  for  construing  it  wtih  any  extraordinary 
strlf'tnesH  as  against  the  grantee.  It  is  not  like  a  legislative  grant  for  some 
exclusive  franchise,  or  privileges,  where  the  rule  of  a  favorable  construction  to 
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the  State  will  be  rigidly  applied.  As  the  boundary  of  the  grant  is  on  a  fresh-^ 
water  river,  the  location  of  the  monument  for  the  starting  point  in  the  sap- 
ling is  not  a  delimitation  of  the  westerly  boundary  line.  *  *  *  It  is  an 
old  and  well-settled  rule,  where  the  grant  has  no  other  boundtry  on  the  river 
side  but  the  stream  itself,  that  the  legal  presumption  is  that  it  was  intended  to 
convey  to  the  middle  of  such  stream  (Fulton  L.  H.  &  P.  Co.  v.  State  of  N.  Y.,  200' 
N.  Y.,  p.  400-416.) 

This  same  case  lays  down  the  rule  with  reference  to  title  to  the  bed 
of  the  stream.  It  is  in  complete  accord  with  many  other  decisions 
and  holds  that  the  common-law  rule  of  England  has  been  adopted  in 
this  State,  with  respect  to  the  so-called  tide  waters  only;  in  such 
waters  the  title  to  the  bed  is  in  the  State,  subject,  of  course,  to  the 
right  of  the  public  to  use  such  waters  for  navigation  purposes.  In  all 
fresh  waters,  whether  navigable  in  fact  or  not,  the  title  to  the  bed  is 
in  the  riparian  owner,  subject,  of  course,  to  like  right  of  navigation 
in  the  public.  This  is  the  rule  to  which  the  court  says  that  there  are 
some  exceptions,  and  mentions  the  Hudson  above  the  ebb  and  flow 
of  the  tide ;  the  Mohawk  River,  a  fresh-water  stream.  With  regard  tO' 
these  exceptions  the  court  says : 

The  part  of  the  Hudson  River  above  the  ebb  and  flow  of  the  tide,  and  the  Mo- 
hawk River,  a  fresh-water  stream,  in  grants  made  to  settlers  under  the  Dutch 
Government,  were  excepted,  and,  upon  the  English  succession,  the  beds  of  those 
waters  never  having  been  conveyed,  vested  in  the  Crown,  as  lands  not  therefore 
granted.  As  to  those  rivers,  the  people  of  this  State  have  ever  asserted  title 
as  to  unapportioned  lands.  (Fulton  L.  H.  &  P.  Co.  v.  State,  200  N.  Y.,  p.  400- 
414.) 

TITI.E    TO    BED    FRESH-AVATER   INLAND    STREAMS    DEPENDS    ON    LAW  OF 

STATE  IN   NEW  YORK  STATE  TITLE   IS  IN  RIPARIAN   OWNER  UNLBS& 

SPECIALLY  EXCEPTED. 

With  respect  to  the  title  to  the  bed  of  fresh-water  streams — that  is, 
nontidal — the  State  of  New  York  has  adopted  the  English  rule,  to  the 
effect  that  the  title  to  the  bed  is  in  the  riparian  owner.  The  Hudson 
and  the  Mohawk  are  exceptions  for  the  reason  stated  above.  All  the 
States  ha^^e  not  adopted  the  English  rule  in  this  respect.  Justice 
Gray,  U.  S.  Supreme  Court,  in  the  case  of  Shively  v;  Bowlby  (152 
U.  S.,  p.  1),  has  discussed  at  great  length  the  decisions  of  the  various 
States  with  respect  to  the  ownership  of  lands  in  fresh-water  rivers 
and  lakes.  He  reaches  the  conclusion  that  the  rule  applicable  in  each 
State  governs  the  title  to  lands  in  such  waters.  He  has  summarized 
the  rule  as  follows : 

At  common  law,  the  title  and  the  dominion  in  lands  flowed  by  the  tide  were 
in  the  King  for  the  benefit  of  the  nation.  Upon  the  settlement  of  the  Colonies,  like 
rights  passed  to  the  grantees  in  the  royal  charters,  in  trust  for  the  communities 
to  be  established.  Upon  the  American  Revolution,  these  rights,  charged  with  a 
like  trust,  were  vested  in  the  original  States  within  their  respective  borders, 
subject  to  the  rights  surrendered  by  the  Constitution  to  the  United  States 
(p.  57). 

With  respect  to  inland  waters,  Justice  Gray  says: 

Upon  the  question  how  far  the  title  extends  of  the  owner  of  land  bounding 
on  a  river  actually  navigable,  but  above  the  ebb  and  flow  of  the  tide,  there  is  a 
diversity  in  the  laws  of  the  different  States.  *  *  *  The  title  and  rights  of 
riparian  or  littoral  proprietors  in  the  soil  below  high-water  mark  are  governed 
by  the  laws  of  the  several  States,  subject  to  the  rights  granted  to  the  United 
States  by  the  Constitution. 
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In  other  words,  tlie  common  law  of  England  has  been  adopted  in 
the  United  Stat<?s  with  respect  to  tide  waters;  but  with  respect  to 
nontidal  streams  and  inland  waters  the  rule  is  governed  by  the 
lex  loci.  The  law  of  the  State  prevails;  therefore  in  the  State  of 
New  York  the  rule  laid  down  in  Fulton  L.  H.  &  P.  Co.  case,  supra, 
is  the  rule  applicable  to  all  inland  waters  in  this  State  not  actually 
excepted  for  some  good  and  sufficient  reasons. 

The  confusion  or,  perhaps,  lack  of  uniformity  among  different 
States  is  due  largely  to  the  definition  of  navigable  stream^.  In 
Enghind  fre^^h-water  streams  were  not  considered  navigable;  the 
I  same  rule  has  been  applied  in  some  of  the  States.   It  ATas  many  years 
I  before  the  admiralty  courts  assumed  jurisdiction  over  maritime 
!  questions  on  fresh-water  lakes  and  rivers.    The  Supreme  Court  of 
'  tlie  I^'nited  States  in  1851  first  finally  adopted  the  rule  that  ad- 
miralty jurisdiction — based  largety  upon  the  definition  of  navi- 
gability— extended  to  our  inland  waters  and  all  conflict  of  opinion 
which  had  theretofore  existed  was  set  at  rest  in  the  case  of  The 
Propeller  Genesee  Chief  et  al  v.  Fitzhugh  et  al  (12  How.  Eept.  443). 

That  case  arose  on  account  of  a  collision  on  Lake  Ontario,  and 
the  United  States  Supreme  Court  then  for  the  first  time  held  that 
the  admiralty  laws  covered  inland  waters,  on  the  ground  that  the 
same  was  navigable  in  fact,  though  not  navigable  in  law  under  the 
English  rule.  The  term  navigable  was  defined  with  respect  to  the 
public  use  therein;  when  a  stream  was  navigable  in  fact,  the  public 
was  said  to  have  a  right  therein  for  navigation  purposes;  when  a 
stream  was  nonnavigable  in  fact  then  the  courts  held  that  the  stream 
was  private  and  that  the  public  had  no  interest  in  the  bed  thereof 
or  otherwise.  What  streams  were  public  and  what  streams  were 
private,  were  questions  concerning  which  the  lower  courts  of  our 
State  disputed  and  disagreed  for  a  good  many  years.  At  last  the 
Court  of  Appeals  laid  down  a  rule  which  was  reasonably  definite. 
In  tlie  year  1866  Judge  Smith,  in  the  case  of  Morgan  v.  King  (35 
N.  Y.,  454)  discusses  the  right  of  the  public  in  inland  waters,  and 
stated  that— 

The  public  have  a  ri^ht  of  way  in  every  stream  which  is  capable,  in  its 
natural  state  and  its  ordinary  volume  of  water,  of  transporting,  in  a  condition 
fit  for  market,  the  products  of  the  forest  or  mines,  or  of  the  tillage  of  the  soil 
ur»<'n  its  banks.    *    *    *    Such  capacity  need  not  be  continuotis.    If  it  is, 

]marily,  subject  to  regular  periodical  flucutations,  attributable  to  natural 
■<es,    *    *    *    it  is  subject  to  the  public  easemen  (p.  459). 

The  court  had  under  consideration  a  stretch  of  the  Eacket  Eiver 
within  a  few  miles  of  its  mouth,  and  held  that  it  was  private  because 
it  was  found  nonnavigable  in  fact.  The  Eacket  Eiver  is  one  of  the 
largest  fresh-water  streams  in  the  State  of  New  York,  excluding  the 
H  udson  and  the  St.  Lawrence. 

When  the  dam  was  built  the  Little  Eiver  was  an  inland  stream, 
oily  within  tlie  State  of  New  York.   It  was  not  navigable  in  fact, 

M  under  the  fairly  liberal  definition  of  Morgan  v.  King;  the  proof 
that  vessels  could  not  navigate  this  river  in  its  natural  state; 
tiiere  was  absoluteh^  no  boat  navigation  upstream  or  downstream; 
only  rafts  occasionally  went  down  but  they  were  "  generally  lost." 
Therefore  within  the  contemplation  of  the  law  at  that  time  the 
stream  was  nonnavigable  in  fact  and  consequently  the  title  to  the 
bed  was  in  the  riparian  owner. 
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LATER  DECISIONS  LEAVE  TITLE  TO  BED  OF  LITTLE  RIVER  IN  SERIOUS  DOUBT.  ! 

It  is  admitted  that  the  courts  have  stated  in  some  cases  that  the  \ 

bed  of  the  Kiver  St.  Lawrence  is  in  the  State ;  it  has  been  put  upon  ri 
the  ground  that  it  is  an  international  boundary  stream.   The  famous 
Long  Sault  case  so  states";  nevertheless,  there  is  no  decision  v^hich 
holds  that  the  bed  of  the  stream  in  the  Little  Eiver  belongs  to  the 
State.   We  frankly  admit  that  if  this  question  was  before  the  court 

at  this  time,  the  decision  might  possibly  be  that  the  title  to  the  bed  ^ 

of  the  Little  River  is  in  the  State,  except  so  far  as  the  same  has  been  ^ 

granted  to  our  predecessors  in  title,  but  had  the  courts  passed  upon  t' 

the  question  in  the  year  1803,  when  this  dam  w^as  built,  the  courtsj  s 

would  without  doubt  have  decided  that  the  title  to  the  bed  was  in  the  s 

riparian  owner  within  the  precedents  then  governing  our  law  to  the  ^ 

effect  that  the  bed  of  the  stream  in  all  inland  nontidal  nonnavigable  t 
waters  was  in  the  riparian  owner.    It  is  evident  that  this  was  the 

fixed  opinion  of  the  owner,  and  the  State,  itself,  was  evidently  in  r 

doubt,  as  appears  from  the  report  of  the  judiciary  committee  of  the  " 

legislature  when  it  had  before  it  a  bill  confirming  in  Ogden  the  [ 

ownership  of  the  bed  of  the  stream  to  quiet  Ogden's  title  thereto.  t 

c 

RULE  or  INTERPRETATION  OF  LANGUAGE  OF  GRANT  APPLIES  TO  INTERNA-  |] 

TIONAL  BORDER  STREAMS.  ^ 

Further  light  is  thrown  upon  the  question  of  the  title  to  the  bed  ^ 

of  streams  like  this  by  the  decision  of  the  U.  S.  Supreme  Court,  in  ' 
the  case  of  U.  S.  v.  Chandler-Dunbar  Co.  (229,  U.  S.  Rpt.  4,  p.  53.)  The 

question  there  arose  with  reference  to  the  right  of  Federal  Govern-  t 

ment  to  improve  St.  Marys  River  for  navigation  purposes.    The  s 

Chandler-Dunbar  Co.  claimed  title  to  the  bed  of  the  stream  and  J 

maintained  that  Congress  was  without  power  to  appropriate  thk  i 

same  for  navigation  purposes.    The  company  admitted  that  then  i 

United  States  had  the  right  to  utilize  the  stream  for  navigation  pur-  ( 

poses,  but  claimed  that  the  water  in  excess  of  the  needs  of  navigation!  i 

was  property  belonging  to  the  company  and  should  be  paid  for.   The  I 

opinion  says:  < 

"  The  technical  title  to  the  beds  of  navigable  rivers  of  the  United  States  is  ] 

either  in  the  States  in  which  the  rivers  are  situated  or  in  the  riparian  owners,  i 

depending  upon  the  local  law.   Upon  the  admission  of  Michigan  as  a  State  intoi  < 

the  Union  the  bed  of  the  St.  Marys  River  passed  to  the  State ;  under  the  law!  , 

of  Michigan  a  conveyance  of  land  bordering  upon  a  navigable  river  carries  title  ' 

to  the  middle  thread."    Under  such  grant  the  Chandler-Dunbar  Co.  became  the!  ' 

owner  of  the  bed.  1 

St.  Marys  River  was  a  boundary  stream  the  same  as  the  St.  Law- 
rence, at  Waddington,  and  the  title  to  the  bed  went  to  the  riparian!  , 
owner  by  virtue  of  the  terms  of  the  grant.    The  language  of  thei 
grant  was  the  same  as  that  to  the  original  grant  at  Waddington. 

The  opinion  further  held  with  regard  to  the  rights  of  a  riparian 
owner: 

The  title  of  the  riparian  owner  to  the  bed  of  a  navigable  stream  is  a  quail-! 
fied  one,  and  subordinate  to  the  public  right  of  navigation  and  subject  to  the 
absolute  power  of  Congress  over  the  improvement  of  navigable  rivers. 

In  other  words,  the  rule  of  law  in  Michigan  is,  that  even  in 
boundary  waters  the  title  is  in  the  riparian  owners  under  a  grant 
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like  ours.  It  also  holds  that  the  title  to  the  bed  of  navigable  rivers 
is  a  bare  technical  title,  and  subject  to  the  public  right  of  navigation. 
This  is  true  T\'hether  the  title  to  the  bed  is  in  the  State  or  in  the 
riparian  owner. 

RIGHTS  OF  RIPARIAN  OWNERS  IN   STREA3ES  LIKE  THE  LITTLE  RIVER. 

Without  regard  to  the  question  of  the  title  to  the  bed  of  the  Little 
Eiver.  it  will  be  recalled,  that  Ogden  was  the  riparian  owner  at  the 
time  the  dam  was  built,  about  the  year  1803;  as  such  he  was  entitled 
to  certain  rights  incident  thereto,  and  not  depending  upon  the  owner- 
ship of  the  soil.  Kiparian  owners  have  greater  rights  in  navigable 
streams  than  the  general  public.  The  Supreme  Court  of  the  United 
States  in  Chandler-Dunbar  Co.  case  discussed  this  question,  and  in 
the  course  of  its  opinion  states : 

That  riparian  owners  upon  public  navigable  rh'ers  have,  in  addition  to  the 
rights  common  to  the  pnblic  (navigation),  certain  rights  to  the  use  and  enjoy- 
ment of  the  stream  which  are  incident  to  such  ownership  of  the  bank,  must  be 
conceded.  These  additional  rights  are  not  dependent  upon  title  of  the  soil  over 
which  the  river  Hows,  but  are  incident  to  the  ownership  upon  the  bank.  Among 
these  rights  of  use  and  enjoyment  is  the  right,  as  against  other  riparian 
owners,  to  have  the  stream  come  to  them  substantially  in  its  natural  state, 
both  in  quantity  and  quality.  They  have  also  the  right  of  access  to  deep 
water  *  *  *  and  may  construct  for  this  purpose  wharves,  docks,  and  piers 
in  the  shallow  water  of  the  shore.  But  every  such  structure  in  the  water  of  a 
naviirable  river  is  subordinate  to  the  right  of  navigation.  (U.  S.  v.  Chandler- 
Dunbar  Co.  229  U.  S..  p.  53-70.) 

Riparian  owneivs  on  our  inland  streams,  when  the  title  to  the  bed 
therecif  is  not  disputed,  have  universally  exercised  the  right  of  con- 
structing dams  across  the  same  in  order  to  utilize  the  fall  of  water 
for  power  purposes.  In  this  State  they  have  never  been  denied  that 
right,  though  the  courts  have  held  that  the  public  has  the  right  of 
navigation  therein.  That  a  riparian  owner  must  recognize  the  right 
of  the  public  and  provide  for  such  navigation  as  the  needs  of  the 
sti*eam  require :  if  for  the  transportation  of  logs  or  the  products  of 
the  forests,  sluiceways  and  other  appliances  must  be  furnished  in 
connection  with  the  dam ;  if  vessel  navigation  is  possible,  locks  must 
be  provided.  In  cases  where  the  title  to  the  bed  of  the  stream  is  in  the 
State,  such  as  the  Hudson  River,  the  legislature  has  authorized  the 
construction  or  maintenance  of  dams  in  the  same  in  many  cases,  and 
at  the  same  time  making  provision  for  the  use  of  the  stream  for 
navigation  by  the  construction  of  locks  or  other  appliances  suitable 
therefor.  This  has  been  the  uniform  practice  in  the  State  of  New 
York,  recognized  b}^  the  courts  and  adopted  by  the  legislature.  All 
the  water-power  rights  and  privileges  in  the  State  of  New  York  are 
based  upon  the  rights  of  the  riparian  owner  in  her  inland  streams, 
regulated  by  judicial  decision,  and  legislative  acts  with  respect  to 
navigation. 

Where  the  title  to  the  bed  of  the  stream  is  in  the  State,  appropriate 
legislation  has  been  enacted  conferring  upon  the  riparian  owner  the 
right  to  maintain  the  dam  on  the  soil  of  the  State,  and  the  public 
right  has  been  safeguarded  in  most  cases  by  the  so-called  canalizing 
the  stream. 
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This  is  precisely  what  was  done  in  the  present  case.  Ogden  as 
riparian  owner  in  the  year  1803  constructed  the  dam  in  question.  In 
1808  the  legislature  of  the  State  of  New  York  canalized  the  stream 
and  authorized  Ogden  to  charge  tolls  for  lockage  service  at  a  fixed 
rate,  limited  the  benefits  derived  from  such  tolls  at  the  rate  pre- 
scribed to  a  period  of  seventy-five  years.  In  other  words,  the  legis- 
lature recognized  the  right  of  Ogden  to  construct  and  maintain  the 
dam  and  granted  him  a  franchise  to  charge  tolls  for  lockage  service 
in  the  interest  of  navigation.  The  public  right  was  thereby  con- 
served.   (Ex.  No.  A-10.) 

OGDEN  ACQUIRED  WATER-POWEE  RIGHTS  AND  PRIVILEGE  BY  VIRTUE  OF  ACT 
or  1808  TITLE  TO  BED  WAS  CONFIRMED  IN  OGDEN  BY  ACT  OF  18  26. 

The  proof  is  that  Ogden  complied  with  the  provisions  of  the  act 
of  1808,  constructed  the  locks  and  gave  lockage  service  to  all  vessel 
navigation  up  and  down  from  that  time  until  about  the  year  1850, 
when  the  Canadian  Government  built  a  larger  canal  on  the  Canada 
shore.  In  1826  the  question  of  the  title  to  the  bed  of  the  stream  be- 
came mooted.  The  courts  were  drifting  away  from  the  common-law 
rule  of  England  and  exhibited  a  tendency  to  hold  that  some  of  our 
inland  streams  were  navigable  and  therefore  title  to  the  bed  became 
uncertain.  Jurists  in  some  jurisdiction  were  claiming  that  non- 
tidal  fresh-water  inland  rivers  were  navigable  streams  in  law;  that 
when  streams  were  navigable  in  fact  they  became  navigable  in  law. 
This  would  tend  to  unsettle  the  title  and  to  guard  against  a  mis- 
carriage of  justice,  the  legislature  of  the  State  of  New  York  con- 
firmed in  Ogden  the  ownership  to  the  bed  of  the  stream  which  has 
been  improved  by  reason  of  the  construction  and  operation  of  the 
dam  for  a  period  of  about  twenty  years.  The  act  was  not  in  the 
nature  of  a  grant,  but  was  confirmatory  of  his  title.    It  states : 

Davicl  A.  Ogden  *  *  *  shall,  and  he  is  hereby,  declared  to  be  vested  with 
all  right  of  the  people  of  this  State  to  the  land  situate  below  the  dam,  in  which 
by  reason  thereof  (the  dam)  has  been  rendered  susceptible  of  improvement, 
and  extending  down  the  branch  of  the  river  from  the  said  dam  to  the  navi- 
gable waters  thereof  (St.  Lawrence).    (Ex.  A-11.) 

This  act  was  clearly  confirmatory,  judging  from  the  report  of  the 
judiciary  committee  having  the  bill  under  consideration.  In  effect, 
this  report  stated,  that  it  had  been  proven  that  the  river  at  that  place 
was  nonnavigable  in  fact;  that  Ogden  as  rjparian  owner  claimed 
title  to  the  bed  thereof ;  that  the  legislature  confirmed  in  him  title  to 
the  lands  recognizing  the  justice  of  his  claim. 

Conceding  for  the  sake  of  argument  that  the  State  actually 
owned  the  bed  of  the  Little  River,  in  that  even  it  held  the  same,  sub- 
ject to  the  right  of  passage  thereon  by  the  public  and  in  addition 
had  the  regulation  and  control  thereof  in  the  interest  of  navigation 
until  such  time  as  the  Federal  Government  assumed  control  by  legis- 
lation. Until  Congress  acted  the  State  held  such  regulation  and 
control  as  trustee  for  the  people.  It  was  a  sort  of  dual  ownership, 
to  wit,  a  technical  fee  in  the  soil,  subject  to  the  right  of  navigation 
in  the  public  and  the  rights  in  the  riparian  owner  to  a  reasonable 
use  of  the  water;  it  also  held,  as  trustee,  the  right  to  control  and 
regulate  navigation,  subordinate  only  to  the  rights  of  the  Federal 
Government  in  the  interest  of  commerce. 
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The  State  has  the  undoubted  power  to  grant  the  fee  in  the  soil  to 
a  riparian  owner  and  likewise  to  confer  upon  such  owner  the  right  to 
the  use  of  the  water  by  way  of  a  franchise.  In  other  words  the  State 
had  the  right  to  grant  the  title  to  bed  as  well  as  the  beneficial  use  of 
the  water  to  such  riparian  owner. 

The  court  of  appeals  in  a  very  late  case  has  fully  discussed  this 
question,  and  eTudge  Chase  has  quoted  many  authorities  upon  this 
point.  The  question  before  the  court  related  to  the  rights  of  a 
riparian  owner  in  tidal  waters,  where  it  conceded  the  fee  Avas  in  the 
State.    (People  i\  Steeplechase  Park  Co.,  218  X.  Y.  459.) 

In  the  course  of  the  opinion  the  judge  quoted  from  the  Long  Sault 
Dey.  Co.  case  212,  X.  Y.  1-8,  as  follows : 

The  power  of  tbe  legislature  to  grant  land  under  navigable  waters;  to  private 
persons  or  corporations  for  beneficial  enjoyment  has  been  exercised  too  long 
and  has  been  attirnie(.l  by  this  court  too  often  to  be  open  to  serious  (piestion  at 
this  late  day.  The  eonteniplated  use,  however,  must  be  reasonable  and  one 
which  can  fairly  be  said  to  be  for  the  public  benefit  or  not  injurious  to  the 
public.  For  every  purpose  which  may  be  useful,  convenient  or  n.ecessary  to 
the  public,  the  State  has  the  untpiestiouable  right  to  make  grants  in  fee,. 

*  *    *    or  to  promote  commerce  according  to  their  terms. 

AVith  respect  to  the  right  of  the  State  to  grant  away  first  the  title 
to  the  bed  and  second  the  priyilege  to  use  the  water  which  it  holds 
in  trust,  the  court  says : 

The  title  to  lands  under  tide  waters  in  this  country  which  before  the  revolu- 
tion was  vested  in  the  King,  became  upon  the  separation  of  the  Colonies,  vested; 
in  the  States  within  which  they  were  situated.  The  people  of  the  State  in  their 
right  of  sovereignty  succeeded  to  the  royal  title  and  through  the  legislature 
may  exercise  the  same  powers,  which  previous  to  the  revolution,  could  have 
been  exercised  by  the  King  alone,  or  by  him  in  conjunction  with  Parliament 

*  *  *  The  State  in  place  of  the  crown,  holds  the  title  as  trustee  of  a  public 
trust,  but  the  legislature  may,  as  the  representative  of  the  people,  grant  the- 
soil,  or  confer  an  exclusive  privilege  in  tide  waters,  or  authorize  a  use  (even) 
inconsistent  with  the  public  riglit,  subject  to  the  paramount  control  of  Congress- 
tlirough  laws  passed,  in  pursuance  of  the  power  to  regulate  commerce,  given 
by  the  Federal  Constitution  (p.  476). 

In  other  words,  the  legislature  of  the  State  of  New  York  had  a 
perfect  right  under  the  authority  of  these  decisions  first  to  grant  to 
Ogden  as  riparian  owner,  the  fee  in  the  bed  of  the  stream,  in  case  it 
had  any,  and  it  did  so  without  restriction  or  limitation  by  the  act 
of  1820.' 

Secondl}',  it  likewise  possessed  authority  to  confer  upon  Ogden 
the  right  to  use  the  waters  eyen  though  "  inconsistent "  to  a  degree, 
with  the  public  right  of  nav  igation.  The  legislature  had  the  right, 
as  representatiye  of  the  public,  to  confer  upon  Ogden  the  beneficial 
use  of  these  waters  in  such  manner  as  it  deemed  most  advantageous 
tfj  the  public  at  large.  The  State  in  its  sovereign  capacity  possessed 
the  jjower  to  authorize  Ogden  to  maintain  the  dam,  and  did  so  on 
condition  that  it  canalize  the  stream,  and  prov  ide  lockage  service  in 
the  interest  of  navigation.  It  is  the  settled  law  of  this  country,  that 
the  State  may  autliorize  the  construction  and  maintenance  of  a  dam 
in  waters  wliere  it  owns  the  bed  of  the  stream.  It  was  first  decided 
about  the  year  1829  by  the  Supreme  Court  of  the  United  States,  in 
the  case  of  Thomps^jii  AN'illson  v.  15hick  Bird  Creek  Marsh  Co.  (2 
Peters,  245 ) . 

The  question  involved  in  that  case  was  the  right  of  Federal  Gov- 
ernment to  iiiterfere  with  a  structure  authoriz(jd  Ijl^'  thti  State.  It 
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was  held  that  each  State  has  plenary  power  to  legislate  with  respect 
to  the  use  of  public  waters  for  navigation  until  Congress  legislated 
with  respect  thereto.  It  decided  that  the  State,  having  authorized 
the  construction  of  the  dam  in  question,  the  Federal  Government  had 
no  right  to  interfere  unless  the  Federal  Government  had  legislated 
upon  the  subject  prior  to  the  passage  of  the  State  law. 

The  Long  Sault  Development  Co.  case  (212  N.  Y.  1)  refers  to 
this  doctrine  as  follows: 

The  State,  through  the  Federal  Constitution,  delegated  to  the  Federal  Con- 
gress the  power  to  regulate  commerce  among  the  several  States  and  with  for- 
eign nations  and  thereby  subjected  itself  to  a  right,  superior  to  its  own,  to 
control  the  waters  and  soil  of  its  navigable  waters  so  far  as  may  be  necessary 
for  the  regulation  of  interstate  or  foreign  commerce.  Until  Congress  acts  on 
the  subject,  the  power  of  the  State  is  plenary  (p.  19). 

The  point  of  the  reference  to  these  cases  is  that  the  Legislature 
of  the  State  of  New  York  in  1808  authorized  the  maintenance  of  the 
dam  already  constructed  at  the  place  in  question;  it  empowered  the 
owner  of  the  dam  to  construct  locks  in  connection  therewith,  and 
charge  tolls  therefor.  The  right  to  exact  tolls  at  the  rate  fixed  was 
limited  to  seventy-five  years;  the  very  language  prepossesses  a  con- 
tinuance of  the  structures  and  hydraulic  works.  By  the  same  act  it 
conferred  upon  Ogden  the  right  to  the  beneficial  use  of  the  water. 

In  1826  it  confirmed  in  Ogden  the  fee  to  the  bed  of  the  stream, 
using  language  which  cast  a  doubt  upon  its  title  to  the  lands  in 
question. 

The  State  had  "  plenary  power  "  to  enact  such  laws  in  the  absence 
of  Federal  legislation  on  this  point  and  is  now  in  no  position  to 
challenge  the  right  of  the  applicant  to  maintain  its  hydraulic 
structures  in  this  river. 

APPLICANT  HAS  ACQUIRED  WATER  POWER  RIGHT  AND  PRIVILEGES  AND 
TITLE  TO  BED  AND  USE  THEREOF  BY  PRESCRIPTION  IF  OTHER  TITLES 
FAIL. 

Again,  assuming  but  not  admitting  that  the  State  had  title  to  the 
land  originally,  the  fact  is  that  about  the  year  1803  Ogden  built  the 
dam  under  claim  of  title  and  the  structure  has  been  maintained  for 
a  period  of  one  hundred  years  and  upwards.  It  was  erected  prior 
to  the  act  of  1808,  not  pursuant  thereto.  Its  occupation  and  owner- 
ship has  been  open  and  notorious ;  mills  have  been  built,  operated, 
destroyed,  or  abandoned  during  this  entire  period.  The  grant  of  the 
adjacent  lands  was  made  to  Ogden's  predecessors  in  title  prior  to 
1800.  Eecord  title  is  complete  from  that  date.  The  water-power 
rights  and  privileges  have  been  openly  used  since  the  dam  was  first 
constructed,  and  therefore  applicant  has  acquired  title  by  prescrip- 
tion, if  per  chance  he  did  not  own  the  property  when  the  dam  was 
constructed. 

The  question  of  prescriptive  right  was  discussed  and  decided  ni  the 
Ee  Commissioners  State  Keservation  (37  Hun.,  537-548)  [New  York 
State  decision]  : 

It  follows  that  the  riparian  owners  had  no  lawful  right  as  against  the  State 
to  construct  and  maintain  the  wing  dam  in  question,  and  therefore  no  right  to 
claim  compensation  for  the  value  of  its  use  for  supplying  water  power  to  operate 
machinery  on  the  premises,  unless  it  was  constructed  and  has  been  mamtamed 
under  circumstances  including  those  of  acquiescense  on  the  part  of  the  State  such 
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as  to  eiiiiitably  entitle  rhe  owners  to  relief  or  unless  tliey  have  the  support  of  a 
prescriptive  risrlit  to  maintain  it.  In  respect  to  the  latter  it  will  be  assumed  that 
the  State  could  jrrant  its  riiiht  of  property  in  this  river  and  its  bed,  and  that 
a  ri£:ht  mijrht  to  that  extent  be  acquired  through  the  statute  of  limitation  by 
such  enjoyment  for  a  period  of  forty  years,  as  is  required  to  bar  the  right  of 
action  to  ternnnate  such  encroachment,  occupation,  and  use.  (Code  Pro.,  Sec. 
75 :  Code  Civil  Pro.,  Sec.  302 ;  People  r.  Van  Rensselaer,  8  Barb.,  189 ;  People  v. 
Arnold,  4  N.  Y.  0O8.) 

To  constitute  such  bar  and  right  it  is  necessary  that  the  use  be  enjoyed, 
under  a  claim  of  right  or  adversely  and  that  it  be  nototious,  continuous,  and 
uninterrupted  for  the  requisite  time.  {'2  Wash.  Real  I'rop.  (th  ed.)  322,  326; 
Colvin  r.  Burnet,  17  Wend.,  504 ;  People  r.  Arnold,  4  N.  Y.,  508 ;  Miller  v.. 
Garloek,  S  Barb.,  153.) 

The  same  question  was  decided  in  the  Fulton  Light,  Heat  and 
Power  Co.  case  cited  above.   The  court  said : 

Possibly  the  question  of  title  and  right  by  adverse  possession  and  prescrip- 
tion tloes  not  beconie  important,  in  view  of  the  conclusions  already  stated. 
As  the  point  is  made  that  the  State  reacquired  the  bed  of  the  Oswego  River 
"as  canal  lands  at  the  time  of  the  construction  of  the  Oswego  Canal  in  1820" 
Jiud.  at  that  time,  acquireil  all  the  water  power,  it  may  be  useful  to  discuss 
tliis  question.  I  think  that  on  the  facts,  the  record  title  of  the  claimants  to  the 
l:i)id  in  (piestion,  by  long-continued  possession  and  occupation,  and  their  right 
by  prescription,  to  use  the  waters  not  actually  needed  for  the  old  Osw^ego  Canal, 
are  reinforced  and  made  good.    *    *    *    (p.  420). 

In  ant)ther  case  it  was  held  with  respect  to  the  right  of  riparian  owners  as 
against  the  State,  to  maintain  a  wing  dam  in  the  Niagara  River,  that  a  claim 
for  compensation  for  the  value  of  its  use  might  be  lawful,  if  it  had  "  the  sup- 
ix>rt  of  a  prescriptive  right  to  maintain  it."  (Matter  of  Commissioners  of 
State  Reservation,  etc.,  37  Hun.,  357 ;  and  see  Timpson  r.  Mayor,  etc..  of  N,  Y.,. 
5  App.  Div.,  at  p.  429.)  In  Burbank  r.  Fay  (supra)  the  elements  necessary 
lo  constitute  a  prescriptive  right  wei'e  considered  and  it  is  said  that  "  the 
possession  should  have  certain  qualities  and  characteristics,  such  as  being  ad- 
verse, continuous,  uninterrupted,  and  by  the  acquiescence  of  the  ownier  of  the- 
estate  over  which  the  easement  is  claimed.  An  adverse  possession  under  this^ 
rale  means  a  claim  asserted  as  a  matter  of  right,  and  can  not  grow  out  of  a 
mere  permissive  enjoyment  (p.  05). 

In  that  case  the  claim  was,  in  effect,  against  the  State  whose  commissioners' 
acts,  in  depriving  the  plaintiff  of  certain  privileges,  were  the  subjects  of  com- 
plaint and  the  rule  was  deemed  applicable  to  the  case;  inasmuch  as  the  posses- 
sion did  not  comply  with  it.  There  was  no  proof  how  the  privileges  con- 
nected with  the  use  of  the  Erie  Canal  basin  commenced,  and  therefore,  it 
was  necessary  to  presume  as  the  only  lawful  manner  was  by  permission  of  the 
State  authorities,  that  it  commenced  in  that  manner  (p.  422). 

The  Supreme  Court  of  the  United  States  in  Shively  v.  Bowlby 
(152  U.  S..  1-12)  recognizes  title  by  prescription  or  usage.  This 
was  a  case  wliere  the  title  to  the  bed  of  the  stream  was  in  tlte  State- 
It  qoutes  the  following  language : 

Yet  they  (lands)  may  belong  to  the  subject  in  point  of  propriety,  not  only 
by  charter  or  irrant,  whereof  there  can  be  but  little  doubt,  but  also  by  pre- 
scription or  usage  (p.  12). 

Our  contention  is  that  if  all  other  sources  of  title  fail,  the  Xew 
"iVirk  &  Ontario  Power  Co.  still  owns  the  property  on  Avhich  its  dam 
is  located,  together  with  the  water  rights  and  privileges  by  prescrip- 
tive right  fully  recognized  by  our  courts. 

STATE. OF  NEW  YOIiK  HAS  SURRENDERED  ITS  RICIIIT  TO  OBJECT  TO  APPLI- 
CANT-8  PKOPOHED  IMPROVEMENT  SO  FAR  AS  POWER  RIGHTS  AND  NAVIGA- 
TION IS  CONCERNED. 


The  State  of  New  York  is  no  longer  in  position  to  question  the 
water-power  rights  and  privileges  of  the  applicant  so  far  as  the  same 
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relates  to  navigation.  That  right  rests  with  the  Federal  Government 
alone. 

Upon  the  formation  of  our  Government  the  States  ceded  to  the 
Federal  Government  the  constitutional  right  to  regulate  our 
navigable  streams  in  the  interest  of  commerce.  Congress  is  clothed 
with  full  power  to  regulate  and  control  our  navigable  waters.  AYhen 
Congress  takes  legislative  action  in  relation  thereto,  the  State  is 
ousted  of  its  authority  to  control  the  same;  until  the  Federal  Gov- 
ernment acts  the  authority  of  the  State  is  plenary;  after  Congress 
acts,  the  State  has  no  further  authority  over  our  waters  so  far  as 
navigation  is  concerned. 

This  question  was  fully  discussed  by  the  Supreme  Court  of  the 
United  States,  in  the  case  of  United  States  v.  Bellingham  Bay  Boom 
Co.  (176  U.  S.  211).  This  case  was  decided  by  Justice  Peckham  in 
the  year  1899.  The  point  at  issue  was  the  right  to  maintain  a  boom 
in  a  stream  in  the  State  of  Washington  where  the  title  to  the  bed  was 
in  the  State.  It  appears  that  the  defendant  maintained  a  boom  which 
interfered  with  navigation ;  the  existence  of  the  boom  was  authorized 
by  the  legislature  of  the  State ;  the  authority  of  the  Federal  Govern- 
ment to  abate  what  was  considered  a  menace  to  navigation  was  the 
point  at  issue.  The  court  held,  that  until  the  Federal  Government 
legislated  upon  the  question,  each  State  had  full  authority  to  enact 
laws  controlling  streams  with  respect  to  navigation.  It  further  held 
that  Congress  had  enacted  laws  covering  the  subject  (obstructions  in 
navigable  streams)  in  the  year  1890,  and  therefore  the  Federal  Gov- 
ernment had  full  control  and  jurisdiction  over  the  subject  matter — 
that  the  States  no  longer  possess  the  right  to  act  with  respect  thereto ; 
provided,  of  course,  the  subject  was  covered  by  the  Federal  acts. 

U.  S.  V.  Bellingham  Bay  Boom  Co.  (176  U.  S.  211).  It  further 
held,  that  the  power  of  the  Federal  courts  was  limited  to  the  question 
whether  the  structure  was  authorized  by  the  State  and,  if  so,  was  the 
structure  built  and  maintained  in  accordance  with  the  State  law. 

The  United  States  Government  in  late  years  has  passed  several 
acts  regulating  and  controlling  navigable  streams  in  the  interest  of 
commerce.  Its  legislation  has  fully  covered  the  question  involved  in 
this  application,  to  wit,  the  reconstruction,  repair,  and  maintenance 
of  the  dam,  proposed  dam,  and  other  works. 

The  Federal  Government  having  acted  by  the  passage  of  such  acts 
it  is  beyond  the  power  of  the  State  government  to  interfere.  The 
Federal  Government  might  in  the  interest  of  navigation  legislate 
with  respect  thereto,  but  the  State  government  has  no  right  to  raise 
abstract  questions  in  this  proceeding. 

In  view  of  the  legislative  acts  passed  by  the  State  legislature  above 
referred  to  and  the  riparian  rights  possessed  by  applicant's  predeces- 
sors in  title,  at  the  very  best  the  State's  interest  is  limited  to  the 
question  of  the  ownership  of  the  river  bed  and  the  right  of  the  appli- 
cant to  improve  the  fore  bay  b}^  making  excavations  and  the  construc- 
tion of  the  embankment  and  weir  in  the  north  channel  as  proposed. 
All  other  rights  have  been  conferred  upon  Ogden  and  acquired  by 
the  applicant  subject  to  the  rights  of  the  Federal  Government  with 
respect  to  navigation. 
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In  view  of  the  foreooino-  the  applicant  herein  prays  for  a  rule, 
order,  or  decision  orantino-  to  the  Xew  York  and  Ontario  Power 
Company : 

1.  The  rio:ht  to  reconstruct  or  repair  its  dam  and  hydraulic  works 
at  a  point  in  the  Little  River  at  or  between  A  and  B  on  Plate  I. 

•2.  The  right  to  improve  its  fore  bay  by  makino-  excavations  in  the 
Little  River  to  such  extent  as  may  be  necessary  to  enable  applicants 
to  utilize  such  waters  as  this  commission  permits  it  to  divert  to  the 
highest  degree  of  efficiency. 

3.  The  right  to  divert  through  the  Little  River  the  natural  flow 
of  the  stream  as  shown  by  Plate  11. 

4.  The  right  to  construct  an  embankment  from  Ogden  to  Canada 
Island  as  shown  in  Plate  1.  The  construction  of  the  same  to  be  under 
the  direction  and  control  of  the  engineers  of  this  commission. 

o.  Tlie  right  to  construct  a  submerged  weir  in  the  north  channel 
of  the  St.  Lawrence  River  below  navigable  depths  as  shown  on  Plate 
1.  The  construction  of  the  same  to  be  under  the  direction  and  control 
of  the  engineers  of  the  commission. 

0.  The  right  to  divert  through  the  Little  River  such  additional  or 
supplementarv  waters  as  may  be  necessary  to  maintain  a  uniform 
flow  of  thirty  thousand  (30.000)  cubic  feet  per  second  when  such 
diversion  of  supplementary  waters  will  not  detrimentally  affect 
navigation  in  the  north  channel.  Such  supplementary  waters  are 
shown  by  Exhibit  '22.  The  diversion  of  such  supplementar}^  waters  to 
be  under  the  direction  and  control  of  this  commission. 

All  of  which  is  respectfull}^  submitted. 

Dated  Jan.  1,  1919. 

Thomas  Spratt, 
Geo.  E.  Van  Kennex, 
Attorneys  for  Aj)plicant^  Ogdenslmrg^  N.  Y. 


Exhibit  A-1. 

ARTICLES  OF  INCORPORATION  OF  NEW  YORK  &  ONTARIO  POWER 

COMPANY. 

To  the  commission  of  gas  d'  electmcity  of  the  State  of  New  York: 

The  petition  of  the  New^  York  &  Ontario  Powder  Company  of  the 
village  of  Waddington,  St.  Lawrence  County,  State  of  New  York, 
respectfully  shows: 

That  the  ol>ject  of  its  incorporation  is  the  manufacture,  use,  sale 
and  transmission  of  electricity,  as  more  fully  appears  by  its  articles 
of  incorporation  or  certificate  of  its  charter,  a  certified  copy  of  which 
is  hereto  attached  and  made  a  part  hereof,  marked  "  Exhi})it  A." 

That  your  petitioner  is  offered  and  has  received  an  option  to  pur- 
cliase  the  water  power  property,  water  rights  and  land  situate  at 
the  said  village  of  AVaddington,  N.  Y.,  and  briefly  described  as  the 
dam  and  water  power  across  and  adjacent  to  a  l)ranch  of  the  St. 
Lawrence  River  from  the  Isle  au  Rapid  Plat  to  the  south  side  of  the 
River  St.  Lawrence  in  said  village. 

That  tlie  purpose  of  your  petitioner  is  to  ])urchase  said  property, 
complete  and  erect  proper  dams,  power  liouses  at  said  place  and  in- 
stall therein  the  necessary  appliances  and  equipment  to  generate  and 


392 


APPENDIX  TO  HEAEINGS  AND  ARGUMENTS. 


manufacture  electricity,  and  to  furnish  electrical  power  to  light  the 
streets,  public  places,  private  residences  of  the  said  village  of  Wad- 
dington,  and  to  furnish  such  power  to  the  inhabitants  of  said  village 
as  may  desire  to  purchase  the  same  for  manufacturing  purposes,  and 
also  to  transmit  electricity  for  the  purpose  of  producing  light,  heat 
and  power  for  use  in  the  city  of  Ogdensburg. 

That  your  petitioner  further  proposes  and  intends  to  transmit  and 
sell  power  to  what  is  known  as  the  Canada  Tin  Plate  &  Sheet  Steel 
Co.,  Limited,  of  the  village  of  Morrisburg,  Canada,  and  has  entered 
into  an  agreement  with  said  company  by  which  it  has  the  right  to 
furnish  said  company  with  at  least  five  thousand  h.  p.,  for  which 
said  Canada  Tin  Plate  &  Sheet  Steel  Co.,  Ltd.,  agrees  to  pay  fifteen 
dollars  per  h.  p.  per  year.  That  said  Canada  Tin  Plate  &  Sheet  Steel 
Company,  Ltd.,  is  situate  in  the  village  of  Morrisburg  directly  oppo- 
site the  place  where  said  water  power  is  located  and  within  two  miles 
distant  therefrom.  That  said  Canada  Tin  Plate  &  Sheet  Steel  Co., 
Ltd.,  of  the  village  of  Morrisburg,  is  a  large  corporation  organized 
for  the  purpose  of  manufacturing  tin  plate  and  is  being  equipped 
with  machinery  with  which  they  expect  to  turn  out  at  least  one 
hundred  tons  of  tin  plate  per  day. 

Your  petitioner  further  shows  upon  information  and  belief,  that 
there  is  no  other  person  or  company  furnishing  electricity  to  said 
village  of  Waddington,  and  it  is  necessary  for  said  municipality 
for  its  safety,  comfort  and  progress  that  they  should  have  electricity 
for  the  purpose  of  light  and  power.  That  the  city  of  Ogdensburg 
is  situate  about  twenty  miles  west  of  said  water  power  and  is  a  city 
of  about  fifteen  thousand  inhabitants  and  where  a  large  amount  of 
power  is  required  in  the  various  occupations  carried  on  by  its  in- 
habitants, but  where  there  is  but  little  water  power,  and  it  has  but 
very  little  electrical  power  for  manufacturing  purposes;  that  there 
is  only  one  corporation  or  person  that  furnishes  electrical  power  for 
light  and  power  for  the  convenience  of  said  city  and  its  inhabitants 
and  that  is  the  Ogdensburg  Power  &  Light  Company  a  domestic  cor- 
poration, having  a  capital  stock  of  fifty  thousand  dollars  and  has 
poles,  wires  and  appurtenances  to  furnish  light  for  the  streets  in  said 
city,  and  to  some  extent  incandescent  lighting  to  private  residences 
and  inhabitants  thereof ;  that  it  is  furnishing  but  one  or  two  people 
with  electrical  power  for  power  purposes.  That  said  city  of  Ogdens- 
burg and  the  inhabitants  thereof  would  purchase  and  use  a  very 
large  amount  of  electrical  power  over  and  above  what  could  be  sup- 
plied by  said  Ogdensburg  Power  and  Light  Company  provided  the 
same  could  be  purchased  at  reasonable  rates. 

Your  petitioner  further  shows  that  it  has  received  the  required 
consent  of  the  proper  municipal  authorities  of  the  said  village  of 
Waddington,  town  of  Waddington,  town  of  Lisbon,  and  the  city  of 
Ogdensburg,  in  and  through  which  municipalities  it  proposes  to 
erect  its  poles  and  transmit  electricity  and  dispose  of  its  power,  as 
appears  bv  the  verified  statements  of  the  president  and  secretary  and 
your  petitioner,  hereto  attached  and  made  a  part  hereof. 

That  your  petitioner,  through  its  officers  and  agents,  is  well  ac- 
quainted with  the  people  of  the  surrounding  villages,  towns,  and 
cities  and  with  the  demand  for  electrical  power,  and  that  such  de- 
mand is  great  and  that  there  will  be  no  difficulty  whatever  in  selling 
all  of  the  power  that  can  be  manufactured  at  said  water  power  at 
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reasonable  rates  and  that  a  large  amount  of  money  can  be  obtained 
annually  therefrom. 

That  your  petitioner  has  soug-ht  and  obtained  the  judgment  of 
skiller  engineers  ^vho  are  well  acquainted  with  the  development  and 
value  of  Avater  power,  and  have  caused  them  to  exanune  said  water 
power  property  with  a  view  of  making  an  estinuite  of  the  number 
of  h.  p.  which  can  be  developed  therefrom,  and  the  cost  of  construct- 
ing necessary  dams,  power  houses,  and  the  necessary  machinery,  and 
the  value  of  the  property  when  complete,  and  the  income  derived 
therefrom.  That  your  petitioner  is  informed  by  said  engineers  that 
said  water  power  is  a  very  valuable  one,  and  Avith  proper  care  and 
skill  at  least  oO,000  h.  p.  can  be  developed.  That  your  petitioner 
thoroughly  believes  that  said  number  of  h.  p.  can  be  sold  for  at  least 
$15  per  h.  p.  per  year. 

Wherefore,  your  petitioner  prays  that  a  certificate  of  authority 
to  exercise  its  powers  and  transact  business  according  to  the  pro- 
visions of  section  eleven,  chapter  737.  of  the  laws  of  1895,  be  granted 
to  the  Siiid  Xew  York     Ontario  Power  Company. 

Dated.  August  10,  1906. 

Neav  York  and  Ontario  Powder  Company, 
By  David  J.  Crichton,  Jr.,  President, 
State  of  Xew  York, 

St.  Lawi'enee  County,  ss: 

David  J.  Crichton,  jr.,  being  duly  sworn  deposes  and  says,  that 
he  is  the  president  of  the  corporation  above  named ;  that  he  executed 
and  signed  said  petition  by  authority  of  said  corporation,  viz,  by 
resolution  of  its  board  of  directors;  that  he  has  read  the  foregoing 
petition  and  knows  the  contents  thereof ;  that  the  same  is  true  of  his 
own  knowledge,  except  as  to  the  matters  therein  stated  to  be  alleged 
upon  information  and  belief,  and  as  to  those  matters  he  believes  it  to 
be  true. 

David  J.  Crichton,  Jr. 
Sworn  to  before  me  this  10th  day  of  August,  1906. 

David  M.  Spratt, 

Notary  Public. 

State  of  Xew  York, 

County  of  St.  Lawrence,  ss: 

David  J.  Crichton,  jr..  and  John  W.  Liston,  each  being  duly  sworn 
doth  depo.se  and  say.  that  tlie  said  Crichton  is  president  and  the  said 
Liston  is  secretary  of  the  Xew  York  &  Ontario  Power  Company,  a 
domestic  corporation  organized  under  and  pursuant  to  the  laws  of 
jc  State  of  Xew  York,  and  having  its  office  and  principal  place  of 
ijusiness  at  the  village  of  Waddington,  St.  Lawrence  County,  X.  Y., 
and  organized  for  the  purpose  of  manufacture,  sale,  and  transmission 
of  electricity;  that  said  corj)oi*ation  has  received  the  required  cou- 
nt of  the  municipal  authorities  of  the  village  of  Waddington  to 
erect  poles  and  other  conduits  in  and  on  the  streets  of  said  village 
for  the  jniiiKjse  of  tiansmitting  (dectricity  to  produce  light,  power, 
and  heat  and  U)  sell  the  same  in  said  village  and  also  the  required 
consent  of  the  municipal  authorities  of  the  towns  of  AYaddington 
and  Lisbon,  and  the  city  of  Ogdensburg  to  erect  and  construct  neces- 
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sary  poles  and  other  fixtures  on  and  over  the  streets  of  said  towns 
and  city  for  the  purpose  of  conducting  and  distributing  electricity 
for  heat,  light,  and  power. 

David  J.  Crichton,  Jr. 
John  W.  Liston,  Sec. 

Sworn  to  before  me  this  10th  day  of  August,  1906". 

Daniel  M.  Spratt,  Notary  Public. 


Exhibit  A. 

We,  the  undersigned,  all  being  persons  of  full  age  and  all  being 
citizens  of  the  United  States,  and  residents  of  the  State  of  New 
York,  desiring  to  become  a  corporation  for  the  purposes  herein 
specified,  pursuant  to  the  provisions  of  article  (6)  six  of  the  trans- 
portation corporations  law,  of  the  State  of  New  York,  do  hereby 
certify  as  follows,  to  wit : 

First.  The  name  of  the  corporation  is  to  be  "New  York  &  On- 
tario Power  Company." 

Second.  Its  objects  are  to  be  manufacturing,  using,  and  transmit- 
ting electricity  for  producing  light,  heat,  or  power,  and  in  lighting 
streets,  avenues,  public  parks  and  places,  and  public  and  private 
buildings  of  cities,  villages,  and  towns  within  this  State.  The  names 
of  the  towns,  villages,  cities,  and  counties  in  which  the  operations 
of  the  corporation  are  to  be  carried  on  are  as  follows : 

The  villages  of  Malone,  Tupper  Lake,  and  Saranac,  in  the  county 
of  Franklin,  State  of  New  York;  the  city  of  Plattsburgh,  in  the 
county  of  Clinton,  State  of  New  York ;  the  villages  of  Wacldington, 
Madrid,  Canton,  Gouverneur,  and  Potsdam,  in  the  county  of  St. 
Lawrence,  State  of  New  York ;  the  city  of  Ogdensburg,  in  the  county 
of  St.  Lawrence,  State  of  New  York;  the  city  of  Watertown,  in  the 
county  of  Jelferson,  State  of  New  York;  the  villages  of  Adams  and 
Carthage,  in  the  county  of  Jefferson,  State  of  New  York;  the  vil- 
lage of  Booneville,  in  the  county  of  Oneida,  State  of  New  York; 
the  cities  of  Rome  and  Utica,  in  the  county  of  Oneida,  State  of  New 
York;  the  city  of  Syracuse,  in  the  county  of  Onondaga,  State  of 
New  York;  the  city  of  Oswego,  in  the  county  of  Oswego,  State  of 
New  York. 

Third.  The  amount  of  its  capital  stock  is  to  be  two  million 
($2,000,000.00)  dollars. 

Frurth.  The  term  of  its  existence  is  to  be  fifty  (50)  years. 

Fifth.  The  number  of  shares  of  which  the  capital  stock  shall 
consist  is  to  be  twenty  thousand  shares,  of  the  par  value  of  one  hun- 
dred ($100)  dollars  each. 

Sixth.  The  number  of  directors  is  to  be  three. 

Seventh.  The  names  and  place  of  residence  of  the  directors  who  are 
to  serve  for  the  first  year  are  as  follows,  viz :  David  J.  Crichton,  jr., 
No.  IT  Elizabeth  Street,  Ogdensburg,  N.  Y. ;  John  W.  Liston,  No.  29 
Fayette  Street.  Ogdensburg,  N.  Y. ;  William  F.  Burt,  No.  32  King 
Street,  Ogdensburg,  N.  Y. 

Eighth.  The  principal  business  office  of  the  corporation  is  to  be 
located  in  the  ^'illage  of  Waddington,  St.  Lawrence  County,  State 
of  New  York. 
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In  witness  whereof  we  have  nuide,  signed,  and  acknowledged  this 
certificate  in  duplicate  this  11th  day  of  April,  1900. 

David  J.  Ckiciiton,  Jr. 
John  AV.  Listox, 
^^^ILLIA3I  F.  Burt. 

State  of  Xew  York, 

C aunty  of  St.  Lam*ence^  ss: 
On  this  11th  day  of  April,  1900.  before  me  personally  came  David 
J.  Crichtun,  elohn  AV.  Liston,  and  William  F.  Ikirt,  to  me  severally 
known  to  be  the  persons  described  in  and  Avho  made  and  signed  the 
foregoinof  certificate  and  severally  and  duly  acknowledged  to  me  that 
they  had  made,  signed,  and  executed  the  same  for  the  uses  and  pur- 
poses therein  set  forth. 

Daniel  M.  Spratt,  Notary  Public. 

State  of  New  York. 

Office  of  Secret nry  of  State,  ss: 
I  have  compared  the  preceding  with  the  original  certificate  of 
incorporation  of  "  Xew  York  &  Ontario  Power  Company,"  filed  and 
recorded  in  this  office  on  the  18th  day  of  April,  1906,  and  do  hereby 
certify  the  same  to  be  a  correct  transcript  therefrom  and  the  whole 
of  said  original. 

Witness  my  hand  and  the  seal  of  office  of  the  secretary  of  state  at 
the  city  of  Albany,  this  eighteenth  da}^  of  April,  one  thousand  nine  " 
hundred  and  six. 

[seal.]  Frank  D.  Cole, 

Deputy  Secretary  of  State. 

Tax  for  privilege  of  organization  of  this  corporation,  $1,000, 
under  chapter  -11:1,  laws  of  1901,  paid  to  State  treasurer  before  filing. 

Recorded  April  20.  190G,  9  a.  m.  J.  Fred  Hammond,  Clerk.  Re- 
corded in  Liber  2,  Certificates  of  Incorporations,  page  556. 

State  of  Xew  York, 

St.  Lawrence  County  Clerh'^s  Office: 

I  hereb}^  certify  that  I  have  compared  the  foregoing  copy  with  the 
original  record  in  this  office,  and  that  it  is  a  true  and  correct 
transcript  therefrom,  and  of  the  whole  of  said  original. 

In  witness  whereof  I  have  hereunto  set  my  hand  and  seal  of  office 
at  Canton  this  i>Oth  day  of  Apr.,  1906. 

[seal.]  J.  Fred  Hammond,  Clerk. 

Exhibit  A-2. 

DECREE  OF  NEW  YORK  STATE  GAS  AND  ELECTRICITY  COMMIS- 
SION. 

At  a  meeting  of  the  Commission  of  Gas  and  Electricity  of  the  State 
of  Xew  York,  held  at  tlie  capitol,  in  the  city  of  Albany,  on  the 
2nd  day  of  May,  1907. 

Present:  Frededic  E.  (iunnison,  John  C.  Davies,  Lucian  L.  Shed- 
den,  commissioners. 

In  the  matter  of  the  application  of  Xew  York  and  Ontario  Power 
Company  for  a  certificate  of  authority  to  transact  business  and 
for  consent  to  issue  bonds  to  the  amount  of  $2,000,000  and  capital 
stock  to  the  amount  of      000. 000. 
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On  reading  and  filing  the  petitions  of  New  York  and  Ontario 
Power  Company  for  a  certificate  of  authority  to  transact  business, 
proposing  to  manufacture,  use,  transmit,  and  sell  electricity  for 
light,  heat,  and  power  in  the  village  of  Waddington,  the  city  of 
Ogdensburg,  and  other  places  named  in  the  certificate  of  incorpora- 
tion, and  for  consent  to  issue  two  million  ($2,000,000)  dollars  par 
value  of  capital  stock  and  two  million  ($2,000,000)  dollars  par 
value  of  bonds  in  the  denomination  of  one  thousand  ($1,000)  dollars 
each,  which  said  petitions  were  duly  filed  in  the  office  of  the  com- 
mission on  the  iTth  day  of  August,  1906;  a  certified  copy  of  the 
certificate  of  incorporation  of  the  petitioner  filed  and  recorded  in 
the  office  of  the  secretary  of  state  the  20th  day  of  April,  1906;  a 
certified  copy  of  the  resolution  of  the  board  of  directors  authorizing 
such  issue  of  bonds;  the  affidavit  of  John  W.  Liston,  verified  Aug. 
10th,  1906;  the  joint  affidavit  of  David  J.  Crichton,  jr.,  president, 
and  John  W.  Liston,  secretary  of  the  petitioner,  showing  that  it  has 
received  the  consent  of  the  proper  municipal  authorities,  the  consents 
of  the  village  of  Waddington,  the  city  of  Ogdensburg,  and  the  towns 
of  Waddington  and  Lisbon ;  the  affidavits  of  Julian  Thornley,  Henry 
D.  Symmes,  and  Banker  R.  Payne  as  to  the  estimated  cost  of  the 
construction  and  equipment  proposed  by  the  petitioner ;  the  affidavit 
of  David  J.  Crichton,  jr.,  verified  Aug.  10,  1906,  to  the  effect  that  no 
stock  and  bonds  have  been  issued  by  the  petitioner,  and  as  to  the 
value  of  the  property  and  franchises  owned  or  to  be  acquired  and 
to  be  operated  by  the  petitioner;  and,  after  a  public  hearing  held 
at  the  capitol,  in  the  city  of  Albany,  on  the  6th  day  of  September, 
1906,  pursuant  to  notice  thereof  duly  published  in  the  Ogdensburg 
Journal  and  the  Ogdensburg  News,  two  newspapers  published  in 
the  county  of  St.  Lawrence,  Hon.  Thomas  Spratt,  Hon.  George  R. 
Malby  of  counsel,  appearing  for  the  petitioner,  and  no  one  appear- 
ing in  opposition,  and  on  reading  and  filling  the  supplemental  affi- 
davit of  Julian  Thornley,  verified  September  15,  1906,  and  the 
petitioner  having  made  and  filed  a  supplemental  petition  asking 
consent  to  issue  of  stock  to  the  amount  of  two  hundred  fifty  thousand 
($250,000)  dollars  and  bonds  to  the  amount  of  two  hundred  fifty 
thousand  ($250,000)  dollars  instead  of  the  two  million  ($2,000,000) 
dollars  stock  and  two  million  ($2,000,000)  dollars  bonds  originally 
applied  for,  the  proceeds  of  said  stock  and  bonds  to  be  used  as  therein 
stated,  and  a  further  hearing  having  been  had  on  said  supplemental 
petition  on  the  28th  day  of  March,  1907,  at  the  capitol,  in  the  city  of 
Albany,  at  which  the  matter  was  submitted  upon  the  evidence  here- 
tofore taken  herein,  and  the  commission  having  inspected  the  prop- 
erty and  water  power  proposed  to  be  purchased : 
Now,  after  due  deliberation,  it  is 

Ordered^  That  said  application  for  a  certificate  of  authority  to 
transact  business  be  and  the  same  is  hereby  granted,  and  the  com- 
mission of  gas  and  electricity  hereby  certifies  in  accordance  with 
section  11,  chapter  737  of  the  laws  of  1905,  that  New  York  and 
Ontario  Power  Company  is  authorized  to  exercise  its  powers  and 
to  transact  business  within  the  city  of  Ogdensburg,  the  village  of 
Waddington  and  the  towns  of  Waddington  and  Lisbon,  and  the 
said  commission  hereby  further  certifies  in  accordance  with  section 
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12,  chapter  737  of  the  h\\vs  of  1905,  that  capital  stock  to  the  amount 
of  one  hundred  tifty  thousand  ($150,000)  doUars,  and  bonds  to  the 
amount  of  one  hundred  tifty  thousand  ($150,000)  dollars  are  rea- 
sonably required  for  the  purposes  for  which  such  issues  are  author- 
ized, and  this  connnission  hereby  approves  of  and  consents  to  the 
issue  by  the  Xew  York  and  (Ontario  Power  Company,  in  conformity 
with  ail  the  requirements  of  law  relatin<^  thereto,  of  one  thousand 
tive  hundred  (1.500)  shares  of  capital  stock  of  the  par  value  of  one 
hundred  (SlOO)  dollars  each,  and  of  three  hundred  (300)  bonds  of 
the  denomination  of  live  hundred  dollars  each,  payable  in  thirty 
(30)  years  from  the  date  of  issue,  bearing-  interest  at  the  rate  of 
5*1  per  annum,  to  be  secured  by  a  first  mortgage  on  the  water  power 
rights,  plant  and  franchises  of  the  petitioner  acquired  and  to  be 
acquired  in  the  sum  or  amount  of  two  million  ($2,000,000)  dollars 
heretofore  authorized  on  the  condition,  nevertheless,  that  only  one 
hundred  fifty  thousand  ($150,000)  dollars  of  bonds  thereunder  be 
issued  under  this  order,  and  that  further  application  be  made  to 
this  commission  before  issuing  any  portion  of  the  balance  of  said 
bonds  secured  by  said  mortgage :  And  it  is  further 

Ordered.  That  said  issue  of  stocks  and  bonds,  or  the  proceeds 
thereof,  be  applied  to  the  following  purposes  and  to  no  other,  to  wit : 
To  take  over  the  said  water  power  and  all  rights  thereto  at  AVad- 
ington,  also  present  dams,  power  houses,  and  buildings  in  connec- 
uon  with  said  water  power  property,  and  all  property  and  real 
estate  in  connection  therewith  necessary  for  the  purpose  of  the  pro- 
posed improvements  and  development  of  said  water  power  and  to 
the  purchase  of  the  Waddington  Electric  Light  Plant  mentioned 
in  said  original  petition,  and  to  pay  for  present  extensions  and  re- 
pairs to  said  Waddington  Electric  Light  Plant:  And  it  is  further 
Ordered^  That  said  application  for  consent  to  issue  stock  and 
bonds  other  than  as  above  consented  to  be  and  the  same  is  hereby 
denied. 

[seal.]  Frederic  E.  Gunnison, 

John  C.  Davies, 
LuciAN  L.  Shedden, 
Commission  of  Gas  and  Electricity  of  the  State  of  New  York. 


Exhibit  A-3. 

DEED  OE  J.  WESLEY  ALLISON  TO  NEW  YORK  &  ONTARIO  POWER 
COMPANY — GENERAL  DEED. 

This  indenture,  made  this  10th  day  of  July  in  the  year  one  thou- 
md  nine  hundred  and  seven,  between  J.  Wesley  Allison  and  Min- 
ie  E.  Allison,  his  wife,  of  the  village  of  Morrisburg,  Province  of 
^  Ontario,  Canada,  party  of  the  first  part,  and  the  New  York  and 
f  Ontario  Power  Company,  of  the  village  of  Waddington,  St.  Law- 
•  nc^*  County,  X.  Y.,  party  of  the  second  part, 
Witnessetli,  That  the  said  jjarties  of  the  first  part,  in  considera- 
of  the  suiji  of  one  dollar  lawful  money  of  the  I"^nited  States  of 
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America  to  them  in  hand  paid  by  the  said  party  of  the  second  part 
and  for  other  good  and  valuable  considerations,  them  thereunto  mov- 
ing, have  sold  and  by  these  presents  do  grant  and  convey  unto  the 
said  party  of  the  second  part,  its  successors  and  assigns, 

FIRST. 

"All  the  lands,  premises,  and  privileges  conveyed  by  a  certain 
deed  dated  24th  August,  1895,  executed  by  Elizabeth  M.  Crapser  to 
Andrew  Allison  Logan  and  therein  described  as  follows: 

"  All  that  tract  or  parcel  of  land,  situate  in  the  town  of  Wadding- 
ton,  county  of  St.  Lawrence  and  State  of  New  York  and  briefly 
described  as  follows: 

"  All  that  part  of  the  dam  in  and  across  the  southerly  branch  of 
the  Saint  Lawrence  Eiver  at  Waddington  in  said  county  Iving  west- 
erly of  the  water  lot  of  John  T.  Eutherford  and  running  thence 
westerly  to  the  bank  or  shore  of  the  island  including  the  land  and 
land  under  water  lying  between  said  dam  and  low  water  mark  on  the 
south  shore  of  the  island.  Also  all  that  other  piece  or  parcel  of  land, 
situate  in  the  town  of  Waddington,  County  of  St.  Lawrence  and  State 
of  New  York  and  briefly  described  as  follows: 

"  Beginning  at  a  point  on  the  wing  dam  sixty-seven  feet  six  inches 
southwesterly  from  the  northeasterly  corner  of  said  dam  and  running 
thence  along  said  wing  dam  and  the  same  course  continued  north 
thirty-seven  degrees  east  one  hundred  and  fourteen  feet  six  inches 
to  the  easterly  line  of  the  old  clam,  thence  north  thirty-one  and  a  half 
degrees  west  being  a  continuation  of  the  easterly  line  of  the  old  dam 
to  the  channel  of  that  part  of  the  river  St.  Lawrence  flowing  southerly 
of  the  island  called  'Isle  au  Eapid  Plat;'  thence  up  the  channel  of 
said  river  by  the  windings  thereof  to  a  point  which  would  be  inter- 
sected by  a  line  run  at  right  angles  with  said  wing  dam  from  the  place 
of  beginning;  thence  southerly  along  said  last  mentioned  line  one 
hundred  feet  to  the  place  of  beginning  together  with  all  the  rights 
and  privileges  belonging  to  or  in  any  way  appertaining  to  said  premises 
hereby  granted  in  the  same  manner  and  to  the  same  extent  as  such 
privileges  are  now  held  and  possessed  by  the  said  party  of  the  first 
part.  Also  all  that  other  parcel  of  land  situated  in  the  village  of 
Waddington  aforesaid  and  bounded  and  described  as  follows : 

"  Beginning  at  a  point  forty  feet  east  from  the  corner  of  the  wing 
dam  and  running  thence  thirty-seven  degrees  east  one  hundred  and 
twenty-five  feet  to  easterly  line  of  the  bridge  below  the  dam ;  thence 
northerh^  and  on  a  line  with  the  easterly  line  of  said  bridge  to  the 
channel  of  that  part  of  the  Eiver  St.  Lawrence  flowing  south  of 
said  island ;  thence  up  said  channel  following  the  windings  thereof 
to  a  point  being  the  northeasterly  corner  of  a  lot  deeded  to  said 
J.  T.  Eutherford  by  Eichard  Harison  and  Harriet  his  wife ;  thence 
southerly  along  the  easterly  line  of  said  lot  to  the  place  of  begin- 
ning, with  the  right  of  way  to  said  premises  from  the  bridge  below 
the  dam  granted  by  Isaac  Ogden  and  Sarah,  his  wife,  to  Eichard 
LTarison  and  James  G.  Skinner  subject  to  a  right  of  way  granted 
by  Eichard  Harrison  and  James  G.  Skinner  to  Isaac  Ogclen,  this 
conveyance  is  subject  to  the  provisions  of  an  agreement  made  be- 
tween Joshua  Waddington  and  Thomas  L.  Ogden  of  the  first  part 


APPENDIX  TO  HEARIXGS  AXD  AEGUMEXTS. 


399 


and  George  Redington  of  the  second  part  dated  the  20th  da}^  of 
March,  1S31,  and  to  all  the  conditions  therein  contained. 

**  Excepting  and  reserving  from  the  above  described  premises  all 
bnildings  and  machinery  noAV  on  said  premises  with  the  right  to 
remove  them,  said  buildings  and  machinery  shall  be  removed  within 
90  days  after  a  written  notice  is  served  on  the  party  of  the  first 
part  by  the  party  of  the  second  part  notifying  her  to  remove  said 
buildings  and  she  shall  have  \)0  days  after  service  of  said  notice  to 
remove  said  buildings  and  machinery  and  the  party  of  the  first  part 
may  use  said  buildings  and  machinery  together  with  the  neces- 
sary water  to  run  the  same  free  of  charge  until  the  removal  of 
the  same  as  herein  provided.  The  right  is  hereby  granted  to  the 
party  of  the  second  i)art  or  his  assigns  to  attach  to  and  run  from 
the  water  wheel  in  the  saw  mill  on  the  said  premises  any  stone 
crushing  plant  that  he  may  desire  to  run  until  such  time  as  the 
same  is  removed  as  herein  provided  for. 

The  party  of  the  first  part  hereb}^  grants  to  the  party  of  the  second 
part  or  his  assigns  the  right  to  remove  all  or  an}-  part  of  the  stone 
bridge  above  the  dam  but  upon  the  express  condition  that  the  party 
of  the  second  part  or  his  assigns  shall  erect  in  its  place,  in  such  man- 
ner as  not  to  impede  travel  across  the  same,  and  forever  maintain  at 
their  own  cost  and  expense  for  the  use  of  the  people  of  Ogdens  Island 
a  steel  structure  of  not  less  than  fourteen  feet  in  width  and  of  suf- 
ficient strength  to  carry  with  safety  a  weight  of  10  tons,  the  right  to 
remove  said  bridge  and  to  erect  and  maintain  in  its  place  a  steel 
structure  is  to  be  construed  as  a  covenant  running  with  the  above 
described  premises  and  pieces  and  parcels  of  land  and  water  and  is 
a  charge  upon  the  above  described  premises  and  betterments  that  may 
be  put  thereupon  is  hereby  created  for  the  purpose  of  guaranteeing 
to  the  party  of  tlie  first  part,  her  successors,  and  assigns,  the  faithful 
fulfillment  of  this  covenant,  which  covenant  is  accepted  and  assumed 
by  the  party  of  the  second  part  and  his  assigns." 

Being  the  same  premises  which  were  conveyed  by  Elizabeth  M. 
Crapser  to  Andrew  Allison  Logan  by  warranty  deed  dated  24th 
August.  1905.  and  recorded  in  St.  Lawrence  County  clerk's  office  21st 
September,  1905,  at  two  p.  m.  in  Liber  No.  IGGC  of  Deeds,  at  page 
1C70.  &c. 

SECOND. 

All  that  certain  lot  or  parcel  of  land  situate  between  the  village 
of  ^Vaddington  in  the  county  of  St.  Lawrence  and  State  of  New 
York  and  a  certain  island  in  the  River  St.  Lawrence  called  "  Isle  an 
Kapid  Plat."  the  said  lot  Vjeing  situate  beloAV  the  stone  dam  liaving 
for  its  center  below  and  adjoining  the  dam  the  middle  of  flume  No.  4 
computing  from  the  old  locks  and  distant  therefrom  about  40G  feet  7 
inches,  measuring  from  the  lower  or  easterly  side  of  said  dam  and 
adjoining  tlie  southeasterly  foundation  of  sai<l  locks  and  begins  48 
feet  o  inches  noi-theily  from  the  center  of  said  flume  and  runs  south- 
ei-ly  in  front  or  below  the  said  dam  adjoining  thereto  9()  feet  0  inches; 
tljenc(- at  liglit  angles  to  the  said  dam  100  feet;  thence  j)arallel  with 
the  said  dam  9G  feet  0  inches;  thence  at  right  angles  to  the  said  dam 
and  parallel  with  the  seccjnd  line  100  feet  to  the  place  of  beginning, 
but  if  the  road  laid  out  below  the  said  dam  across  the  said  river  shall 
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extend  easterly  below  the  said  dam  more  than  the  said  100  feet  then 
the  easterly  line  of  said  lot  shall  extend  to  the  road  or  bridge.  To- 
gether with  the  right  to  take  and  use  so  much  water  from  the  said 
dam  through  the  said  flume  as  shall  be  requisite  and  necessary  for 
the  manufacturing  of  paper  or  any  other  thing  upon  the  said  lot  of 
land  or  for  any  hydraulic  purpose,  and  also  with  the  right  of  passing 
and  repassing  from  the  main  shore  to  any  part  of  the  said  lot  by  and 
along  the  said  road  or  bridge.  Subject  to  a  certain  agreement  con- 
cerning the  future  reparation  and  maintenance  of  the  said  dam  and 
bridge  made  betAveen  Joshua  Wadclington  and  Thomas  L.  Ogden  of 
the  first  part  and  George  Redington  of  the  other  part,  dated  the 
20th  day  of  March,  1831. 

PAECEL  TWO. 

Also  all  that  water  lot  or  parcel  of  land  covered  with  water  situate 
in  the  bed  of  the  River  St.  Lawrence  in  the  town  of  Madrid  (now  town 
of  Waddington)  in  the  county  of  St.  Lawrence  and  State  of  New  York 
below  and  adjoining  the  stone  dam  erected  between  the  village  of 
Waddington  and  the  island  called  "  Isle  au  Rapid  Plat "  bounded 
northwardly  by  the  line  of  the  grist  mill  lot  formerly  owned  by  Messrs. 
Waddington  and  Ogden's  heirs,  being  a  line  running  parallel  with 
and  distant  14^  feet  from  the  southerly  wall  of  their  stone  grist  mill; 
southerly  by  the  line  of  the  "  paper  mill  lot "  and  extending  between 
these  lines  from  the  said  dam  down  the  River  St.  Lawrence  to  the 
bridge  containing  in  breadth  along  the  dam  85  feet  more  or  less,  and 
in  length  from  the  dam  to  the  bridge  100  feet  more  or  less.  Together 
with  the  right  and  privilege  of  drawing  off  the  water  of  the  river  or 
pond  above  the  said  dam  through  the  flumes  contained  therein  op- 
posite to  the  said  lot  and  of  using  and  employing  the  same  for  hy- 
draulic purposes  and  also  the  right  and  privilege  of  passing  and  re- 
passing the  said  bridge  from  the  villege  to  the  above  described  lot 
with  horses  and  other  teams  and  so  forth,  subject,  however  to  a  cer- 
tain agreement  concerning  the  future  support  and  maintenance  of 
the  said  dam  and  bridge  made  between  Joshua  Waddington  and 
Thomas  L.  Ogden  of  the  first  part  and  George  Redington  of  the  other 
part,  bearing  the  date  March  20,  1831.  Subject  to  all  the  conditions 
and  provisions  thereof  so  far  as  the  same  are  or  may  be  applicable 
to  the  owner  of  the  above  described  premises. 

PARCEL  THREE. 

Also  all  that  certain  parcel  of  land  on  which  stand  the  walls  of  a 
stone  building  erected  for  a  mill,  situate  in  the  town  of  Waddington, 
county  of  St.  Lawrence  and  State  of  New  York,  being  land  lying 
above  and  under  water  in  part,  in  the  bed  of  the  River  St.  Lawrence, 
adjoining  and  below  the  stone  dam  erected  between  the  village  of 
Waddington  and  "Isle  au  Rapid  Plat,"  and  including  so  much  of 
the  dam  as  pertains  to  and  is  necessary  to  said  lot,  and  is  bounded  as 
follows : 

Beginning  at  the  top  of  said  dam  at  a  point  southerly  14  feet  6 
inches  from  the  southerly  line  of  said  stone  mill  extending  from  said 
dam,  and  running  thence  northerly  and  parallel  with  said  dam  to  a 
point  10  feet  northerly  of  the  northerly  line  of  said  mill  extended 
above  said  dam;  thence  easterly  at  right  angles  and  parallel  with 
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said  northerly  line  of  said  mill  to  a  point  100  feet  below  the  bridge 
leadinir  from  the  main  shore:  thence  at  right  angles  southerh^  and 
parallel  with  said  dam  to  a  point  where  a  line  on  such  course  extended 
would  intei^sect  a  line  extended  from  the  place  of  beginning  at  right 
angles  with  said  dam :  thence  from  such  point  westerly  on  a  line 
parallel  with  the  southerly  line  of  said  stone  mill  and  fourteen  feet 
six  inches  southerly  therefrom  to  the  place  of  beginning.  Together 
with  the  right  and  privilege  of  drawing  and  using  for  hydraulic  and 
other  purposes  the  water  of  said  river,  and  of  passing  and  repassing  on 
and  using  the  said  bridge  below  the  said  dam,  subject,  however,  to  a 
certain  agreement  between  Joshua  Waddington  and  Thomas  L.  Ogden 
of  the  one  part  and  George  Redington  of  the  other  part,  dated  March 
•20th,  1S31,  and  recorded  in  the  office  of  the  clerk  of  St.  Lawrence 
County  in  book  No.  13  of  Deeds,  page  359,  and  to  all  the  stipulations 
and  provisions  contained  therein  in  respect  to  the  reparation  and 
maintainance  of  the  bridge  and  the  portion  of  the  said  stone  dam 
included  in  the  above  description. 

PAECEL  FOUR. 

Also  all  that  tract  or  parcel  of  land  situate  in  the  town  of  Wad- 
dington, county  of  St.  Lawrence  and  State  of  New  York,  below  and 
adjoining  the  dam  erected  across  that  part  of  the  River  St.  Law- 
rence lying  between  Ogden's  Island  and  the  southerly  shore  of  said 
river,  bounded  and  described  as  follows : 

Beginning  at  the  northwesterly  corner  of  the  paper  mill  lot,  for- 
merly owned  by  Henry  R.  James  and  running  thence  northerly  along 
said  dam  10  feet  to  a  point ;  thence  easterly  on  a  line  parallel  with  the 
northerly  line  of  said  paper  mill  lot  about  100  feet  to  the  bridge 
below  the  dam;  thence  southerly  along  said  bridge  10  feet  to  the 
northerly  line  of  said  paper  mill  lot ;  and  thence  westerly  along  said 
northerly  line  about  100  feet  to  the  place  of  beginning.  Subject  to 
all  covenants  and  conditions  contained  in  a  certain  agreement  bear- 
ing date  March  20th.  1831,  between  Joshua  Waddington  and  Thomas 
L.  Ogden  of  the  one  part  and  George  Redington  of  the  other  part, 
concerning  the  reparation  and  maintenance  of  the  said  dam  and  the 
bridge  below  the  same. 

PARCEL  FIVE, 

Also  all  that  lot  or  parcel  of  land  situate  in  the  village  of  Wad- 
dington. in  the  county  of  St.  Lawrence  and  State  of  New  York,  and 
on  the  dam  leading  from  said  village  of  Waddington  to  the  island 
known  as  "  Isle  au  Rapid  Plat and  beginning  at  a  point  on  said 
dam  which  is  2G  feet  north  from  the  northwest  corner  of  the  stone 
mill  formerly  owned  by  Henry  R.  James  and  running  thence  easterly 
along  the  northerly  line  of  said  James  lot  300  feet  more  or  less  to  the 
navigaljle  waters  of  the  river;  thence  northerly  110  feet  more  or  less 
to  a  point  from  which  a  straight  line  drawn  west  shall  strike  the 
dam  at  a  distance  of  3  feet  from  the  grist  mill  lately  owned  by  J.  T. 
Rutherford,  thence  westerly  along  said  liiK^  to  tlie  dam.  striking  the 
same  at  a  point  3  feet  distant  from  the  southeast  corner  of  the  said 
Rutherford  grist  mill;  and  thence  southerly  along  the  said  line  of  the 
dam  100  feet  more  or  less  to  the  place  of  beginning,  with  the  right  to 
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construct  flumes  therein  and  to  draw  water  from  the  pond  above  the  ^ 

dam  for  hydraulic  purposes.  ^ 

Being  the  same  premises  which  were  conveyed  by  the  First  Na-  ^ 

tional  Bank  of  Canton,  N.  Y.,  to  Andrew  Allison  Logan  by  deed  dated  I 

15th  February,  1902,  and  recorded  in  St.  Lawrence  County  clerk's  ^ 

office  15th  April,  1902,  at  ten  a.  m.,  in  Liber  No.  158C  of  Deeds,  at  ^ 

page  1829,  &c.  ^ 

THIRD.  8 

All  the  lands,  premises,  and  privileges  which  were  conveyed  by  I 
the  village  of  Waddington  to  Andrew  Allison  Logan  by  deed  dated  i 
31st  May,  1906,  and  rendered  in  St.  Lawrence  County  clerk's  office  11th  |  I 
June,  1906,  in  Liber  No.  168A  of  Deeds,  at  page  404,  &c.,  and  in  i  i 
said  deed  described  as  follows :  1 

"All  that  tract  or  parcel  of  land  situate  in  the  village  of  Wadding-  j 
ton.  County  of  St.  Lawrence,  and  State  of  Ncav  York,  upon  and   !  ; 
below  the  dam  across  the  St.  Lawrence  Eiver  at  Waddington  afore-   |  ] 
said  known  as  the  woolen  factory  lot  bounded  as  follows :  Northerly  I 
by  the  old  paper-mill  lot;  easterly  by  the  bridge  below  said  dam;   \  I 
southerly  by  said  mill  lot ;  and  westerly  by  said  dam,  together  with  1 
water  power  and  water  rights  and  privileges  to  the  same  belonging  i 
and  which  appertain  to  the  said  property  under  the  agreement  made  i 
by  and  between  the  proprietors  of  the  said  dam  and  water  power  i 
and  also  the  hereditaments  and  appurtenances  belonging  or  in  any  i 
wise  appertaining  according  to  the  deed  of  said  premises  dated  May 
1st,  1879,  executed  between  Delos  McCurdy,  referee,  and  the  late 
Alexander  H.  Lord  now  deceased,  which  deed  was.  duly  recorded  in 
St.  Lawrence  County  clerk's  office  on  the  19th  day  of  December,  1879,  i 
in  Liber  lllB  of  Deeds,  at  page  24,  &c. 

And  also  all  the  poles,  wires,  street  lamps,  water  works,  water  i 
power,  and  water  right  belonging  to  the  said  party  of  the  first  part, 
together  with  the  appurtenances  and  all  the  estate  and  rights  of  the 
said  party  of  the  first  part,  in  and  to  the  said  premises."  | 

FOURTH. 

All  the  lands,  premises,  and  privileges  which  were  conveyed  to  j 
Andrew  Allison  Logan  by  two  deeds,  viz,  one  from  Ellen  M.  Proctor, 
Carrie  E.  Rose,  and  Anna  B.  Chalmers,  dated  24th  December,  1903, 
and  recorded  in  St.  Lawrence  County  clerk's  office  29th  December, 

1903,  at  four  p.  m.,  in  Liber  No.  163A  of  Deeds,  at  page  90,  &c.,  and 
the  other  made  by  William  W.  Proctor  and  Jennie  M.,  his  wife,  dated 
4th  January,  1904,  and  recorded  in  said  clerk's  office  15th  January, 

1904,  at  two  p.  m.  in  Liber  163  of  Deeds,  at  page  221,  etc.,  and  in  said 
deed  described  as  follows : 

All  that  certain  water  lot  or  piece  of  land  covered  with  water  situ- 
ate in  the  bed  of  the  River  St.  Lawrence,  in  the  town  of  Madrid,  be- 
low and  adjoining  to  a  certain  dam  erected  between  the  said  village 
of  Waddington  and  the  island  called  Isle  au  Rapid  Plat.  The  lot  of 
land  hereby  intended  to  be  described,  beginning  on  the  said  dam  at  a 
point  distant  15  feet  northwardly  from  the  stone  factory  lately  con- 
veyed to  Isaac  Ogden;  thence  running  northwardly  along  the  line 
of  the  said  dam  97  feet ;  thence  easterly  by  a  line  at  right  angles  to 
the  said  dam  to  the  upper  or  westerly  line  of  the  bridge  between  the 
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said  island  and  village;  thence  southwardly  along  the  westerly  line 
of  said  bridge  to  that  point  therein  from  which  a  line  to  be  run  west- 
wardly  at  right  angles  to  the  said  dam  shall  intersect  the  same  at  the 
place  of  beginning,  and  thence  westwardly  by  that  line  to  the  place 
of  beginning.  Together  Avith  the  rights  and  privileges  of  drawing 
oti'  the  waters  of  the  pond  or  river  above  the  said  dam  through  the 
tlume  constructed  therein  opposite  to  the  said  lot,  and  of  using  and 
applying  the  same  for  hydraulic  purpose  and  also  the  right  and 
privilege  to  the  said  party  of  the  second  part,  his  heirs  and  assigns, 
being  owners  or  occupants  of  the  said  lot  and  his  or  their  servants  or 
workmen,  of  passing  and  rei3assing  the  said  bridge  from  the  said 
bridge  to  the  said  above-described  lot  of  land  and  with  horses,  oxen, 
and  teams  for  the  necessary  purposes  of  any  mill,  factory,  or  other 
hydraulic  works  erected  or  to  be  erected  on  the  said  premises.  Sub- 
ject nevertheless  to  a  certain  agreement  bearing  date  20th  March, 
iSol.  'made  by  and  between  the  said  Joshua  AVaddington  and  Thomas 
Ludlow  Ogden  of  the  one  part,  and  the  said  George  Redington  of 
the  other  part,  concerning  the  future  reparation  and  maintenance  of 
the  said  dam  and  bridge  and  to  all  the  conditions  and  provisions 
thereof  so  far  set  forth  as  the  same  are  or  may  be  applicable  to  the 
owner  or  owners  of  the  premises  hereby  granted  and  convej^ed  and 
expressly  charged  with  the  performance  and  fulfilling  of  all  the 
duties  and  obligations  thereby  declared  to  be  incumbent  on  such, 
owner  or  owners. 

FIFTH. 

All  that  certain  stone  factory  or  fulling  mill  and  water  lot  or  piece 
of  land  covered  with  water  situate  in  the  bed  of  the  River  St.  Law- 
rence, in  the  town  of  Madrid  and  county  of  St.  Lawrence,  below 
and  adjoining  the  dam  erected  between  the  village  of  Waddington 
and  the  island  called  Isle  au  Rapid  Plat.  The  lot  of  land  hereby 
intended  to  be  described  beginning  on  the  said  dam  at  a  point  dis- 
tant 12  feet  northwardly  from  the  old  grist  mill  now  occupied  by 
Cyrus  B.  Martin;  thence  running  northwardly  along  the  said  dam 
feet  more  or  less  to  a  point  distant  15  feet  northwardly  from 
tne  northerly  wall  of  the  said  factory  being  the  south  line  of  the 
water  lot  lately  sold  to  George  Redington ;  thence  easterly  along  that 
line,  being  on  a  course  at  right  angles  to  the  said  dam;  to  the  westerly 
line  of  tlie  bridge  running  from  the  said  village  to  the  said  island.; 
thence  southwardly  along  the  westerly  line  of  the  said  bridge  to  that 
point  therein  from  which  a  line  to  be  drawn  at  right  angles  to  the 
.said  dam  shall  intersect  the  same  at  the  place  of  beginning,  and 
thence  westerly  by  that  line  to  the  ])lace  of  beginning. 

Together  with  the  right  and  privilege  of  drawing  off  the  waters 
of  tlie  pond  or  river  above  the  said  dam  through  the  flume  con- 
structed therein  opposite  to  the  said  factory,  and  through  one  other 
flume  of  similar  dimensions  to  be  constructed  in  the  said  dam  oppo- 
site to  some  other  part  of  the  lot  of  land  hereb}^  conveyed,  and  of 
using  and  applying  the  same  for  hydraulic  purposes,  and  also  the 
right  and  privilege  to  the  said  party  of  the  second  part,  his  heirs 
and  assigns,  being  owners  and  occui)ants  of  the  said  lot  and  his  or 
their  sei  \  ants  or  workmen,  of  pa.ssing  and  i-epassing  the  said  bridge 
from  the  said  village  t/)  the  said  abo\  e-described  lot  of  land  Avith 
Jiorses,  oxen,  and  teams  f(jr  the  necessary  purpose  of  any  mill,  fac- 
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tory  or  other  hydraulic  works  erected  or  to  be  erected  on  the  said 
premises.  Saving  and  reserving  to  the  said  Joshua  Waddington  and 
Thomas  Ludlow  Ogden  the  right  and  privilege  of  constructing  and 
maintaining  in  the  said  dam  opposite  to  the  lot  of  land  hereby  con- 
veyed a  flume,  not  exceeding  three  feet  in  width  and  of  conveying 
through  the  said  lot  by  a  trunk  or  other  conduit  sufficient  Avater  for 
the  use  and  supply  of  the  distillery  below  the  said  bridge  or  for  any 
other  use  or  purpose. 

Subject  nevertheless  to  a  certain  agreement  bearing  date  20th 
March.  1831,  made  by  and  between  the  said  Joshua  Waddington  and 
Thomas  Ludlow  Ogden  of  the  one  part,  and  George  Redington  of 
the  other  part,  concerning  the  future  reparation  and  maintenance 
of  the  said  dam  and  bridge  and  to  all  the  conditions  and  provisions 
thereof  so  far  as  the  same  are  or  may  be  applicable  to  the  owner  or 
owners  of  the  premises  hereby  granted  or  conveyed,  and  expressly 
charged  with  the  performance  and  fulfillment  of  all  the  duties  and 
obligations  thereby  declared  to  be  incumbent,  on  such  owner  or 
■owners. 

Being  the  same  premises  which  were  conveyed  by  James  K.  Ruth- 
erford, as  sole  executor  of  the  last  will  and  testament  of  Henry  B. 
Proctor,  deceased,  to  Andrew  Allison  Logan  by  deed  dated  8th  De- 
cember, 1903,  and  recorded  in  St.  Lawrence  County  clerk's  office  15th 
December,  1903,  at  10.30  a.  m.  in  Liber  162C  of  Deeds,  at  page  1720, 
et  seq. 

SIXTH. 

All  that  certain  first  mill  and  water  lot,  or  piece  of  land  covered 
^ith  water  situate  in  the  bed  of  the  River  St.  Lawrence  in  the  town 
of  Madrid,  County  of  St.  Lawrence  and  State  of  New  York,  below 
and  adjoining  to  the  dam  erected  between  the  said  village  and  the 
island  called  Isle  au  Rapid  Plat,  the  said  lot  of  land  hereby  intended 
to  be  described : 

Beginning  at  the  southwesterly  comer  of  said  mill,  thence  running 
northwardly  along  the  same  53  feet  to  its  northwesterly  corner; 
thence  eastwardly  along  the  northerly  line  of  said  mill  to  the  said 
dam ;  thence  northwardly  along  the  same  12  feet ;  thence  eastwardly 
by  a  line  at  right  angles  to  the  said  dam  to  the  westerly  line  of  the 
said  bridge;  thence  southwardly  along  the  westerly  line  of  the  said 
bridge  to  that  point  therein  where  it  shall  be  intersected  by  a  line 
to  be  drawn  eastwardly  in  continuation  of  the  southerly  side  of  said 
mill ;  thence  westwardly  by  that  line  to  the  place  of  beginning.  To- 
gether with  the  right  and  privilege  of  drawing  off  the  water  of  the 
pond  or  river  above  the  said  dam  and  of  using  and  applying  the 
same  for  the  purposes  of  the  said  mill  or  for  any  other  hydraulic 
purpose,  provided  that  the  water  so  to  be  drawn  from  the  said  pond 
shall  not  exceed  in  quantity  what  may  be  sufficient  to  propel  six  pair 
or  sets  of  millstones  for  the  grinding  of  wheat  or  corn.  And  also 
the  right  and  privilege  of  passing  and  repassing  through  and  along 
a  road  or  passageway  of  at  least  4  rods  in  width  to  be  left  open  be- 
tween North  Street  and  the  canal  hereinafter  mentioned.  And  also 
the  riglit  and  privilege  of  erecting  and  maintaining  a  bridge  or  plat- 
form from  the  said  road  or  passageway  to  the  second  floor  of  the 
said  mill,  but  so  always  as  to  leave  a  free  and  open  space  beneath  the 
same,  for  the  passage  of  boats  through  a  navigable  canal  about 
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to  be  t'on.^tructecl  alonir  the  southerlv  f emulation  wall  of  the  said 
mill  from  the  said  mill  pond  toward  the  month  of  Sucker  Creek, 
^avincr  and  reserving,  nevertheless,  to  the  said  Joshua  Waddington 
.id  Thomas  Ludlow  Ogden,  their  heirs  and  assigns  the  privilege  and 
'netit  of  the  said  wall  and  the  right  and  })rivilege  if  extending  the 
lid  wall  eastwardly  through  and  along  the  southwardly  line  of 
ihe  lot  hereby  conveyed,  from  the  said  mill  down  to  the  said  first- 
mentioned  bridge,  and  of  maintaining  and  keeping  up  the  same  as  an 
mbankment  for  the  purpose  of  sustaining  and  confining  the  w^aters 
:  the  saiil  proposed  canal.    Subject,  nevertheless,  to  a  certain  agree- 
ent  bearing  date  March  '20,  1831,  made  by  and  between  the  saicP. 
.ioshua  AVaddington  and  Thomas  Ludlow  Ogden  of  the  one  part  and 
( ieorge  Kedington  of  the  other  part,  concerning  the  future  repara- 
•>n  anJi  maintenance  of  the  said  dam  and  bridge;  and  to  all  the  con- 
rions  and  provisions  thereof  in  respect  to  the  reparation  and  main- 
mance  of  the  said  dam  so  far  forth  as  the  same  are  or  may  be  ap- 
iicable  to  the  owner  or  owners  of  the  premises  hereby  granted  and. 
aiveyed,  and  expressly  charged  with  the  perfoi'mance  and  fulfill- 
.ent  of  all  the  duties  and  obligations  thereby  declared  to  be  incum- 
nt  on  the  owner  or  owners. 

Saving,  however,  excepting  and  expressly  reserving  from  the  said 
lot  herein  described,  a  portion  of  the  same  forty  feet  by  fifty  feet 
in  extent  which  portion  may  be  described  as  follow^s: 

Beginning  at  the  southeasterly  corner  of  the  lot  heretofore  de- 
scribed and  running  thence  northerly  along  the  westerly  line  of  the 
bridge  heretofore  mentioned  50  feet ;  thence  westerly  on  a  line  paral- 
lel to  the  southerly  line  of  the  lot  heretofore  described  40  feet ;  thenc3 
southerly  on  a  line  parallel  with  the  w^esterly  line  of  said  bridge  to 
the  southerly  line  of  the  lot  heretofore  described  50  feet;  thence 
easterly  along  the  southerly  line  of  the  lot  heretofore  described  to  the 
place  of  beginning. 

Also  all  that  tract  or  parcel  of  land,  situate  in  the  village  of  Wad- 
dington. county  of  St.  Lawrence  and  State  of  New  York,  on  the  north 
side  of  the  canal  in  said  village  being  the  Avest  part  of  the  lot  adjoin- 
ing to  the  furnace  lot  and  next  adjoining  on  the  east  line  of  James  Z. 
Skinner's  tannery  lot  being  twenty-five  front  on  the  canal  and 
being  of  the  same  width  on  the  north  or  river  front.  The  said  lot  to 
run  from  the  north  bank  of  the  canal  toward  the  river  aforesaid  one 
hundred  and  fift}'  feet  containing  three  thousand  seven  hundred  and 
fifty  square  feet,  it  being  understood  and  agreed  that  the  above  cle- 
scrilx*d  lot  does  not  extend  to  the  river  aforesaid,  subject  to  all  the 
condition?^  contained  in  a  deed  from  Delide  Brault  to  Harriet  Cor- 
rons,; dated  the  20th  day  of  Jul}^  1882,  and  recorded  in  the  St.  Law- 
rence County  clerk's  office  on  the  20th  day  of  September,  1882  in 
Book  HOC  of  Deeds,  at  page  544. 

Being  the  Siime  premises  which  were  conve3  ed  by  Bert  S.  Crapser 
to  Andr  w  Allis^jn  Logan  by  deed  dated  24th  August,  1905,  and  re- 
corded in  St.  Lawrence  County  clerk's  office  31st  August,  1905,  at 
twelve  111.  in  Liber  IGGC  of  Deeds,  at  page  1528.  &c. 

SEVENTH. 

All  that  certain  lot.  pie( c  or  jjaicel  of  land  situate  on  the  north- 
erly Bide  of  East  North  Street  in  the  village  of  Waddington,  count}^ 
of  St.  Lawrence  and  Sfnte  of  New  York,  being  the  l(jt  of  land  on 
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which  the  tannery  of  said  Fenton  is  erected,  the  beginning  corner  of 
which  lot  is  to  be  ascertained  by  running  the  following  lines  and 
distance  that  is  to  say  ;  beginning  at  the  northwesterly  corner  of 
Judge  Kichard's  house  in  said  village  which  is  the  intersection  of  the 
easterly  side  of  Grass  Street,  and  southerly  side  of  East  North 
Street  and  thence  northeasterly  along  the  southerly  side  of  East 
North  Street  7  chains  and  2  links;  thence  northwesterly  at  right 
angles  across  East  North  Street  1  chain  and  50  links  to  the  northerly 
side  of  said  street  being  the  place  of  beginning,  and  running  from 
thence  at  right  angles  to  said  East  North  Street  toward  the  St. 
Lawrence  River  5  chains  and  97  links  to  a  stone  corner  standing 
within  the  high  water  margin  of  the  St.  Lawrence  River ;  thence  at 
right  angles  to  the  last  line  down  the  river  1  chain  and  50  links  to  a 
stone  corner,  which  is  also  within  the  highwater  margin  of  said  river ; 
thence  at  right  angles  to  the  last  line  parallel  to  the  first  line  5  chains 
and  97  links  to  a  stone  corner  standing  on  the  northerly  side  of  East 
North  Street;  thence  up  the  northerly  side  of  East  North  Street;  1 
chain  and  50  links  to  the  place  of  beginning. 

Containing  eighty-nine  and  one-half  hundredths  of  an  acre  of 
land,  be  the  same  more  or  less. 

Saving,  excepting,  and  reserving  out  of  said  premises  so  much 
thereof  as  was  reserved  by  David  A.  Ogden  in  his  deed  of  the  fore- 
going described  premises  to  Jason  Fenton  for  the  purpose  of  cutting 
a  canal  through  said  premises.  This  reserved  parcel  is  described  in 
said  deed  as  follows: 

Beginning  at  a  stone  corner  on  the  westerly  line  of  the  lot  above 
described  3  chains  and  70  links  from  the  southwest  corner  of  said  lot 
and  thence  continuing  on  the  westerly  line  of  said  lot  toward  the 
river  61  links  to  a  stone  corner ;  thence  across  the  said  lot  to  the  east- 
erly line  thereof  so  as  to  be  1  chain  and  42  links  distant  from  the 
northeast  corner  thereof ;  thence  along  the  easterly  line  of  the  said  lot 
toward  East  North  Street  61  links;  thence  across  the  said  lot  on  a 
line  parallel  with  the  said  northerly  line  last  mentioned  and  61  links 
distant  therefrom  to  the  place  of  beginning. 

Containing  nine  hundredths  of  an  acre  of  land  be  the  same  more 
or  less. 

Also  saving,  excepting,  and  reserving  all  that  part  of  said  premises 
which  were  heretofore  conveyed  by  Peter  Dalton  to  Elizabeth  Fen- 
ton by  deed  dated  4th  June,  1862,  and  recorded  in  St.  Lawrence 
County  clerk's  office  18th  March,  1864,  at  5  o'clock  p.m.,  in  Liber 
No.  70C  of  Deeds,  at  page  399,  &c.,  and  in  said  deed  described  as 
follows : 

All  that  certain  piece  or  parcel  of  land  situate  on  the  northerly 
side  of  east  North  Street  in  the  village  of  Wacldington,  aforesaid, 
the  beginning  corner  of  which  lot  is  to  be  ascertained  by  running  the 
following  lines  and  distances,  that  is  to  say,  begin  at  the  northwest- 
erly corner  of  the  house  formerly  occupied  by  Judge  Richards,  which 
is  the  intersection  of  the  easterly  side  of  Grasse  Street  and  southerly 
side  of  East  North  Street,  and  thence  northeasterly  along  the  south- 
erly side  of  East  North  Street  seven  chains  and  two  links;  thence 
northwesterly  at  right  angles  across  East  North  Street  one  chain  and 
fifty  links  to  the  northerly  side  of  said  street,  being  the  place  of  be- 
ginning, and  running  thence  north  twenty  degrees  west  two  chains 
and  sixty-nine  and  one-half  links  at  right  angles  from  said  street  to 
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;i  23ost :  thence  north  seventy  degrees  east  one  chain  and  fifty  links  to 
a  post :  thence  south  t^venty  degrees  east  two  chains  sixty-nine  and 
one-half  links  to  the  northerly  line  of  East  North  Street;  thence 
>outh  seventy  degrees  west  along  the  line  of  said  street  one  chain  and 
fifty  links  to  the  place  of  beginning. 

Containing  forty  hundredths  of  an  acre  of  land. 

Being  the  same  premises  which  were  conveyed  by  Frances  A.  Dal- 
ton  to  Andrew  Allison  Logan  by  deed  dated  6th  November,  1905,  and 
recorded  in  St.  Lawrence  County  clerk's  office  3d  March,  190G,  at  9 
a.  m.  in  Liber  U>~C  of  Deeds,  at  page  1441,  &c. 

All  the  above-described  premises  are  conve3'ed  together  with  the 
rights,  privileges,  and  easements  which  appertain  or  have  been  here- 
:  of  ore  conveyed  with  each  and  every  one  of  the  aboA^e  described 
ideces  or  parcels  of  land,  but  particularly^  all  of  the  easements  and 
[privileges  which  are  provided  for  by  a  certain  deed  or  agreement 
liiade  by  and  between  Joshua  AVaddington  and  Thomas  Ludlow 
( )gden,  parties  of  the  first  part,  and  George  Eedington,  party  of  the 
-econd  part,  bearing  date  on  the  20th  of  March,  1831,  and  recorded 
m  St.  Lawrence  County  clerk's  office  31st  May,  1831,  at  9  o'clock 
a.m.,  in  Liber  13  of  Deeds,  at  page  359,  &c.,  and  also  subject  to  all 
servitudes,  conditions,  and  corenants  created  in  and  by  such  deed 
or  agreement  and  affecting  each  and  every  of  said  parcels  of  land 
whether  the  same  are  above  named  or  not. 

Together  with  the  appurtenances  and  all  the  estate  and  rights  of 
th^^  >^aid  party  of  the  first  part  in  and  to  the  said  premises  or  any 
part  thereof. 

To  have  and  to  hold  the  above  granted  premises  unto  the  said  party 
of  the  second  part,  its  f?uccessors  and  assigns  forever. 

And  the  said  J.  Wesley.  Allison,  one  of  the  parties  of  the  first  part, 
doth  covenant  with  the  said  party  of  the  second  part  that  he,  the  said 
J.  Wesley  Allison,  one  of  the  parties  of  the  first  part,  will  forever 
warrant  the  title  to  said  premises. 

In  witness  whereof,  the  said  parties  of  the  first  part  have  here- 
unto set  their  hands  and  seals  the  day  and  year  first  above  w^ritten. 

J.  Wesley  Allison, 

In  presence  of  Minnie  E.  Allison. 

Stat<?  of  New  York, 

County  of  St.  Lmcrence^  ss. 

On  this  10th  day  of  July  in  the  year  of  our  Lord  one  thousand 
nine  hundred  and  seven,  before  me,  the  undersigned,  personally  came 
and  appeared  J.  AVesley  Allison  and  Minnie  E.  Allison,  his  wife,  to 
me  pei*s^jnally  known  and  known  to  me  to  be  the  individuals  de- 
.scribed  in  and  who  executed  the  foregoing  instrument  and  they  sev- 
erally acknowledged  to  me  that  they  executed  the  same. 

Sellar  Leishman, 

Notary  PuhJic. 


ExiiiHrr  A-4. 

DEED  OF  J.  WESLEY  ALLISON  TO  NEW  YORK  &  ONTARIO  POWER 
COMPANY — DAM  AND  RIGHTS. 

This  indenture,  made  this  10th  day  of  July  in  the  year  one  thou- 
sand nine  hundred  and  seven,  between  J.  Wesley  Allison  and  Minnie 
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E.  Allison,  his  wife,  of  the  village  of  Morrisburg,  Province  of  On- 
tario, Canada,  party  of  the  first  part,  and  the  New  York  and  Ontario 
Power  Company,  of  the  village  of  Waddington,  St.  Lawrence 
County,  N.  Y.,  party  of  the  second  part, 

Witnesseth,  That  the  parties  of  the  first  part,  in  consideration  of 
the  sum  of  one  dollar  lawful  money  of  the  United  States  of  America 
to  them  in  hand  paid  by  the  said  party  of  the  second  part  and  for 
other  good  and  valuable  considerations,  them  thereunto  moving,  do 
hereby  remise,  release,  and  forever  quit  claim  unto  the  said  party  of 
the  second  part,  it  successors  and  assigns  forever,  all  that  tract  or 
parcel  of  land  situate  in  the  town  of  Waddington,  county  of  St. 
Lawrence,  and  State  of  New  York,  bounded  and  described  as  fol- 
lows, viz : 

Beginning  at  the  southwesterly  corner  of  the  lot  of  the  old  mill 
building  commonly  known  as  the  Proctor  Grist  Mill,  and  situate  at 
the  southerly  end  of  the  dam  erected  across  the  south  branch  of  the 
St.  Lawrence  River  between  the  village  of  Waddington  and  the  Isle 
au  Rapid  Plat,  and  running  northwardly  along  the  westerly  line  of 
said  old  grist  mill  53  feet  to  its  northwesterly  corner;  thence  east- 
wardly  along  the  northerly  line  of  said  mill  about  23  feet  to  the 
westerly  line  of  the  dam;  thence  nortfierly  along  the  westerly  line 
of  said  dam  about  635  feet  to  an  angle  in  the  same;  thence  still  north- 
erly along  the  westerly  line  of  said  dam  about  100  feet,  to  the  south- 
erly line  of  the  Wing  Dam ;  thence  westerly  along  the  Wing  Dam  to 
the  bank  of  the  Isle  au  Rapid  Plat  where  the  said  Wing  Dam  is  at- 
tached to  the  said  bank ;  thence  easterly  down  the  bank  to  low  water 
mark  in  the  St.  Lawrence  River  below  said^  Wing  Dam;  thence 
easterly  along  the  low-water  line  of  said  river  to  a  point  where  the 
westerly  line  of  the  water  lot  formerly  belonging  to  John  T.  Ruther- 
ford would  intersect  the  same  if  produced:  thence  southerly  along 
said  line  to  the  channel  of  that  part  of  the  River  St.  Lawrence  flow- 
ing south  of  said  island ;  thence  down  said  channel  to  a  point  where 
the  easterly  line  of  the  old  bridge  crossing  the  southerly  branch  of 
the  St.  Lawrence  River  would  intersect  the  same;  thence  southerly 
along  said  line  to  the  northerly  line  of  a  certain  parcel  of  land  or 
water  lot  which  was  conveyed  by  Sarah  M.  Ogden  to  Thomas  Dardis 
on  the  23rd  day  of  August,  1876  ;  thence  easterly  along  the  north- 
erly line  of  said  lot  to  the  northeasterly  corner  thereof;  about  176 
feet;  thence  at  right  angles  southerly  110  feet  to  the  southeasterly 
corner  thereof ;  thence  at  right  angles  westerly  about  176  feet  to  the 
easterly  line  of  said  old  bridge;  thence  southerly  along  said  easterly 
line  to  the  northerly  line  of  a  parcel  of  land  conveyed  by  Isaac  Ogden 
and  wife  to  Henry  R.  James  on  the  15th  day  of  May,  1863;  thence 
easterly  along  said  northerly  line  100  feet  to  the  northeasterly  corner 
thereof ;  thence  southerly  along  said  easterly  line  about  7 0  feet  to  the 
southeasterly  corner  thereof;  thence  westerly  along  the  southerly 
line  thereof  100  feet  to  the  easterly  line  of  said  old  bridge,  thence 
southerly  along  the  easterly  line  of  said  old  bridge,  about  550  feet 
to  a  point  which  would  be  the  northerly  line  of  said  Proctor's  Grist 
Mill  lot  produced;  thence  westerly  along  said  line  about  24  feet  to 
the  northeast  corner  of  said  grist  mill  lot ;  thence  southerly  along  the 
easterly  line  of  said  grist  mill  lot  about  15  feet  to  the  northeasterly 
corner  of  the  Dunn  and  Purvis  lot ;  thence  westerly  along  the  north- 
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eily  line  of  said  lot  40  feet  to  the  northwesterly  corner  thereof; 
1  hence  southerly  along  the  westerly  line  thereof  50  feet  to  the 
southerly  line  of  said  Proctor's  Mill  lot ;  thence  westerly  along  the 
^outherly  line  of  said  mill  lot  about  9o  feet  to  the  place  of  begin- 
ning, including  all  the  l^roctor  Grist  Mill  lot  excepting  the  Dunn 
and  Purvis  lot:  the  entire  length  of  the  dam  across  the  south  branch 
uf  the  St.  LaAvrence  Kiver:  the  site  of  the  old  bridge  from  the  Proc- 
tor Grist  Mill  lot  to  the  gravel  bed:  and  all  the  lands  between  said 
am  and  bridge:  the  lands  lying  northerly  of  the  Aving  dam  and 
L'tween  it  and  low-water  mark  on  the  shore  of  the  island  so  far 
asterly  as  the  westerly  line  of  the  old  saw  mill  extended  and  to  the 
lannel  of  the  river  easterly  of  said  line  down  to  the  easterly  line  of 
le  old  bridge  extended. 

Together  Avith  all  the  Avater  rights,  rights  of  Avay,  and  other  privi- 
ges  belonging  to  said  lands. 

Also  all  that  tract  or  parcel  of  land  and  land  under  Avater  situate 
.11  the  toAvn  of  Waddington,  county  of  St.  Law^rence,  and  State  of 
XeAv  York,  lying  in  the  bed  of  that  part  of  the  RiA^er  St.  Lawrence, 
tioAving  betAveen  the  island  knoAvn  as  Isle  au  Rapid  Plat  and  the 
southerly  shore  and  bounded  and  described  as  follows: 

Beginning  at  a  point  in  the  easterly  line  or  side  of  the  bridge 
formerly  located  beloAv  the  dam  Avhere  the  same  is  intersected  by  an 
extension  of  the  southerly  line  of  a  parcel  formerly  in  the  possession 
of  G.  AV.  Osborne,  and  running  thence  easterly  along  the  extension 
of  said  southerly  line  of  said  lot  to  a  point  in  the  westerly  line  of  a 
proposed  extension  across  the  canal  of  Fenton  Street  in  said  Adllage, 
siipijosed  to  be  about  three  hundred  feet ;  thence  northerly  along  the 
Avesterly  line  of  said  proposed  extension  of  Fenton  Street  aforesaid 
ninety-seA'en  feet  to  a  point :  thence  westerly  on  a  line  parallel  wdth 
the  first -mentioned  line  to  a  point  in  the  easterly  line  or  side  of  the 
said  bridge,  supposed  to  be  about  three  hundred  feet;  and  thence 
southerly  along  the  easterly  line  or  side  of  said  bridge  ninety-seven 
feet  to  the  place  of  beginning. 

Also  the  right  to  remove  the  stone  bridge  above  the  dam  and  to 
erect  a  steel  bridge  in  its  place,  granted  to  said  Andrew  Allison 
Logan  by  Elizabeth  M.  Crapser  by  deed  dated  24th  August,  1905, 
and  recorded  in  St.  LaAvrence  County  clerk's  office,  21st  September, 
1905.  in  Liber  Xo.  1G6C  of  Deeds,  at  page  1670,  &c. 

Together  Avith  the  appurtenances  and  all  the  estate  and  rights  of 
the  said  parties  of  the  first  part,  in  and  to  said  premises. 

To  have  and  to  hold  the  above  granted,  bargained,  and  described 
premises  unto  the  said  party  of  the  second  part,  its  successors  and  as- 
signs forever. 

In  Avitness  Avhereof.  the  said  party  of  the  first  part  have  thereunto 
set  their  hands  and  seals  the  day  and  year  first  above  Avritten. 

J.  Wesley  Allison. 
Minnie  E.  Allison. 

In  presence  of — 

State  of  Neav  York, 

CWunty  of  St.  Lavrrenccu  ss: 
On  this  10th  day  of  July  in  the  year  of  our  Lord  one  thousand 
nine  hundred  and  seven,  before  me.  the  undersigned,  personally  came 
and  appeared  J.  Wesley  Allison  and  Minnie  E.  Allison,  his  wife,  to 
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me  personally  known  and  known  to  me  to  be  the  individuals  described 
in  and  who  executed  the  foregoing  instrument,  and  they  severally 
duly  acknowledged  to  me  that  they  executed  the  same. 

Sellar  Leishman, 

Notary  Public. 


Exhibit  A-5. 

DEED  OF  J.  WESLEY  ALLISON  TO  NEW  YORK  &  ONTARIO  POWER 

CO.— PROCTOR  MILL. 

This  indenture,  made  the  15th  day  of  September  in  the  year  one 
thousand  nine  hundred  and  ten,  between  J.  Wesley  Allison  and 
Minnie  E.  Allison  of  Morrisburg,  Ontario,  Canada,  parties  of  the 
first  part,  and  New  York  and  Ontario  Power  Company  of  Wadding- 
ton,  St.  Lawrence  County,  State  of  New  York,  party  of  the  second 
part. 

Witnesseth,  That  the  said  parties  of  the  first  part,  in  consideration 
of  one  dollar  ($1.00)  and  other  good  and  valuable  consideration,  to 
them  in  hand  paid  by  the  said  party  of  the  second  part,  the  receipt 
whereof  is  hereby  confessed  and  acknowledged,  have  bargained,  sold, 
remised,  and  quitclaimed,  and  by  these  presents,  do  bargain,  sell, 
remise,  and  quitclaim  unto  the  said  party  of  the  second  part,  and  to 
its  heirs  and  assigns  forever,  all  that  tract,  piece,  or  parcel  of  land, 
situate  in  the  village  of  Waddington,  county  of  St.  Lawrence,  and 
State  of  New  York,  beginning  at  a  point  in  the  northerly  line  of  the 
canal  where  the  same  is  intersected  by  a  continuation  of  the  easterly 
side  of  Grass  Street ;  thence  down  the  northerly  side  of  the  canal  N. 
50°  45'  east  56  feet  V  to  a  point  being  the  place  of  beginning.  The 
survey  of  this  lot  and  running  from  thence  along  the  easterly  side 
of  the  bridge  or  way  to  the  paper  and  flour  mill  N.  32°  45'  W.  64 
feet  6  inches  to  a  point  thence  at  right  angles  to  the  last  line  N.  57° 
15'  E.  400  feet  to  a  point  situate  1  foot  6  inches  southwesterly  of 
the  northwest  corner  of  the  stone  foundation  of  a  frame  dwelling 
house;  thence  S.  32°  45'  E.  136  feet  to  a  stone  corner  standing  on  the 
rear  line  of  the  Bethune  lot;  thence  along  said  rear  line  S.  44°  W. 
41  feet  6  inches  to  a  stone  sunk  in  the  ground  in  the  rear  line  of  the 
yellow  house  lot  and  being  in  a  line  with  the  first  line  from  the  place 
of  beginning:  the  survey  of  this  lot;  thence  N.  32°  45'  W.  81  feet  2 
inches  to  a  point  on  the  northerly  side  of  the  canal  the  place  of  be- 
ginning containing  5633  square  feet  of  building  ground  canal  and 
street  on  the  southerly  side  of  said  canal  as  surveyed  by  Robert  and 
T.  B.  Tate  Maj^  30th,  1838,  reserving  out  of  the  same  the  canal  which 
is  30  feet  wide  and  street  20  feet  wide  off  the  southerly  side  of  the 
canal  which  is  to  be  used  for  the  mutual  benefit  of  the  said  party  of 
the  second  part  in  conjunction  with  the  other  proprietors  of  the 
canal  lot. 

Saving  and  expressly  reserving  therefrom  a  certain  piece  or  parcel 
of  land  containing  1520  square  feet  more  particularly  described  in 
a  deed  of  conveyance  made  and  executed  by  Abel  T.  Montgomery  and 
Mariette  his  wife  to  David  A.  Orviss  bearing  date  February  4th, 
1853,  and  recorded  June  29th,  1853,  at  7  p.  m.  in  Liber  No.  46A  of 
Deeds,  page  567,  etc. 
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Property  covered  by  this  deed  beinif  the  same  property  conve^^ed 
to  J.  Wesley  Allison  by  Ellen  M.  Proctor  by  deed  bearing  date 
AiiiTust  lOth,  1910. 

Too:ether  with  all  and  singular  the  hereditaments  and  appurte- 
nances thereto  belonainir,  or  in  anywise  apj^ertaining,  and  the  rever- 
sion and  reversions,  remainder  and  remainders,  rents,  issues,  and 
profits  thereof,  and  all  the  estate,  right,  title,  interest,  claim,  and  de- 
mand whatsoever  of  the  said  parties  of  the  first  part,  either  in  law 
or  equity,  of,  in  or  to  the  above  bargained  premises,  with  the  said 
hereditaments  and  appurtenances,  to  have  and  to  hold  the  said 
described  lands  and  premises,  to  the  said  party  of  the  second  part, 
its  heirs  and  assigns,  to  the  sole  and  only  proper  benefit  and  behoof 
of  the  said  party  of  the  second  part,  its  heirs  and  assigns  forever. 

In  witness  whereof,  the  said  parties  of  the  first  ])art  have  here- 
imto  set  their  hands  and  seals  the  day  and  year  first  above  written. 

J.  Wesley  Allison  [l.  s.] 
Minnie  E.  Allison  [l.  s.] 

In  presence  of — 

State  of  Xew  York. 

County  of  St.  Lawrence^  City  of  Ogdenishurg^  ss: 
On  this  12th  day  of  November,  in  the  year  one  thousand  nine 
hundred  and  ten.  before  me,  the  subscriber,  personally  appeared  J. 
Wesley  Allison  and  ^linnie  E.  Allison  to  me  personally  known  to 
be  the  same  persons  described  in  and  who  executed  the  foregoing 
instrument,  and  the}^  acknowledged  to  me  that  they  executed  the 
same. 

Joanna  Spratt, 

Notary  Public. 


Exhibit  A-6. 
DEED  OF  JOHN  PORTEOUS  TO  W.  S.  CONNOLLY. 

This  indenture,  made  the  23d  day  of  Xovember  in  the  year  one 
thousand  nine  hundred  and  twelve,  between  John  Porteous  and 
Sarah  C.  Porteous,  his  wife,  of  the  town  and  village  of  Wadding- 
ton,  county  of  St.  Lawrence  and  State  of  New  York,  parties  of  the 
first  part,  and  AValter  S.  Comiolly,  of  the  city  of  Hamilton,  Province 
of  Ontario  and  Dominion  of  Canada,  partj^  of  the  second  part, 

Witnesseth,  That  the  said  party,  of  the  first  part,  for  and  in  con- 
sideration of  five  lumdred  dollars  ($500.00),  lawful  money  of  the 
United  States,  paid  by  the  said  party  of  the  second  part,  do  hereby 
grant  and  release  unto  the  said  party  of  the  second  part,  his  heirs 
and  a.ssigns  forever, 

All  that  tract  or  parcel  of  land,  situate  in  the  town  of  Waddington, 
countv  of  St.  Lawrence  and  State  of  Xew  York,  and  known  as  the 
easterly  end  of  "  Ogden  Island"  or  ''Isle  Au  Kapid  Plat." 

Commencing  at  a  point  at  low  water  mark  on  the  southerly  shore 
of  said  Ogden  Island,  easterl}'  from  the  projected  middle  line  of 
Oak  Street  116  feet;  thence  in  a  northerly  direction  about  00  feet 
to  a  stake  on  tlie  escarpment;  thence  in  a  southeasteily  dii'ection 
514  feet  to  a  stake  and  continuing  in  the  same  direction  to  low  water 
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mark ;  thence  westerly  along  low  water  mark  to  place  of  beginning, 
containing  about  one  acre  of  land,  more  or  less,  with  privilege  to 
second  party  to  excavate  and  remove  said  land. 

Also  all  the  riparian  rights  belonging  to  the  parties  of  the  first 
part  on  the  southerly  shore  of  said  Ogden  Island,  from  the  easterly 
boundary  of  the  premises  herein  first  described,  to  the  westerly  line 
of  said  "  Porteous  Farm "  which  now  exist  or  may  be  created  by 
locating  a  clam  or  power  house  on  the  land  herein  conveyed  or  else- 
where. 

Also  sufficient  land  to  make  a  safe  landing  or  anchorage  for  a 
dam  and  power  house  at  any  place  on  the  land  of  the  said  parties 
of  the  first  part,  but  not  further  east  than  the  easterly  boundary 
of  parcel  of  land  herein  first  described. 

The  parties  of  the  first  part  give  to  the  party  of  the  second  part 
the  right  to  locate  and  work  all  the  necessary  plant  and  apparatus 
on  land  of  parties  of  the  first  part,  adjoining  the  said  anchorage  and 
power  house  and  dam ;  said  power  house,  anchorage  and  dam  must  be 
located  westerly  of  the  easterly  boundary  of  that  parcel  of  land 
herein  first  described. 

And  it  is  agreed  by  the  party  of  the  second  part  that  said  party 
of  the  second  part  will  cover  the  northerly  end  or  anchorage  of  said 
dam  that  extends  into  the  bank  by  at  least  three  foot  of  soil. 

And  the  party  of  the  second  part  agrees  to  riprap  with  stone  or  other 
material,  all  the  shore  line  and  bank  hereinbefore  mentioned,  lying 
or  being  above  the  power  house  or  clam  site,  also  southerly  from  the 
easterly  line  of  that  parcel  of  land  herein  first  described,  to  prevent 
the  washing  away  of  the  bank  by  the  proposed  high  water. 

Also  all  that  other  piece  or  parcel  of  land  situate  on  the  northerly 
shore  of  said  "  Ogden  Island  "  or  "  Isle  Au  Rapid  Plat "  described 
as  follows : 

Commencing  at  a  stake  178  feet  in  an  easterly  direction  from  a 
monument  marked  "  36 "  and  erected  by  the  International  Joint 
Commission  on  Waterways,  for  the  purpose  of  indicating  the 
boundary  line  between  the  United  States  and  Canada;  proceeding 
thence  in  a  northerly  direction  a  distance  of  approximately  62  feet 
to  low  water  mark  on  northerly  shore  of  said  "  Ogden  Island " 
thence  along  low  water  mark  in  a  westerly  direction  a  distance  of 
approximately  100  feet;  thence  in  a  southerly  direction  a  distance  of 
about  62  feet  to  a  stake  parallel  to  first  line  and  distant  from  said 
monument  No.  36  78  feet;  thence  proceeding  southerly  along  said 
line  a  distance  of  100  feet  to  a  stake ;  thence  turning  at  right  angles 
easterly  along  a  line  100  feet  to  a  stake;  thence  turning  at  right 
angles  northerly  along  a  line  100  feet  to  a  stake  to  a  place  of  begin- 
ning, comprising  three  hundred  seventy-two  thousandths  (372/1000) 
of  an  acre  of  land. 

The  foregoing  description  herein  made  of  the  property  herein 
conveyed  is  intended  to  comply  with  and  be  governed  by  a  map  or 
survey  made  by  B.  B.  Tucker,  bearing  date  the  18th  day  of  Novem- 
ber, 1912,  and  recorded  in  the  St.  Lawrence  County  clerk's  office^ 
to  which  reference  is  made  for  a  more  minute  and  exact  description. 

Together  with  the  appurtenances ;  and  all  the  estate  and  rights  of 
the  said  parties  of  the  first  part  in  and  to  said  premises,  to  have  and 
to  hold  the  above  granted  premises  unto  the  said  party  of  the  second 
part,  his  heirs  and  assigns  forever. 
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And  the  said  John  Porteoiis  doth  con\enant  with  the  said  party- 
of  the  second  part  as  f oUows : 

That  the  party  of  the  second  part  shall  quietl}'  enjoy  the  said 
premises  r  that  the  said  John  Porteous  Avill  forever  warrant  the  title 
to  said  premises. 

In  witness  whereof  the  said  parties  of  the  first  part  have  here- 
unto set  our  hands  and  seals  the  day  and  year  first  above  written. 
In  presence  of 

John  Porteous.  [  l.  s.  ] 

Sarah  C.  Porteous.    |  l.  s.  ] 

Staie  (^f  New  York. 

County  of  St.  Lawrence.  Town  of  Waddlne/fon,  ss: 

On  this  '2M]\  day  of  November,  in  the  year  one  thousand  nine 
hundred  and  twelve,  before  me,  the  subscriber,  personally  appeared 
John  Porteous  and  Sarah  C.  Porteous,  his  wife,  to  me  personally 
known  to  be  the  same  persons  described  in  and  who  executed  the 
foreofointr  instrument,  and  they  severally  acknowledged  to  me  that 
they  executed  the  same. 

Sellar  Leishman, 
Notary  Public . 


Exhibit  A-7. 

DEED  OF  J.  WESLEY  ALLISON  TO  W.  S.  CONNOLLY. 

This  indenture,  made  the  26th  day  of  March,  in  the  year  one  thou- 
sand nine  hundred  and  twelve,  between  J.  Wesley  Allison  and  Minnie 
E.  Allison,  his  wife,  of  Waddington,  N.  Y.,  parties  of  the  first  part, 
and  Walter  S.  Connolly,  of  Hamilton,  Ontario,  Canada,  party  of  the 
second  part. 

Witnesseth.  That  the  said  parties  of  the  first  part,  for  and  in  con- 
sideration of  the  sum  of  two  thousand  dollars  ($2,000.00)  to  them 
duly  paid  have  sold,  and  by  these  presents  do  grant  and  convey  to 
the  said  party  of  the  second  part,  his  heirs  and  assigns,  all  that  tract 
or  parcel  of  land  situate  in  the  village  of  Waddington,  county  of  St. 
Lawrence,  and  State  of  New  York,  described  as  follow^s  upon  a  map 
entitled.  '*  Plan  of  the  lots  on  the  northerly  side  of  East  North  Street, 
in  Waddington,  belonging  to  the  heirs  of  T.  L.  Ogden  showing  the 
eiglit  shares  thereof  as  allotted  by  Messrs.  Shipman  &  Tate  in  De- 
cember. 1853.''  which  map.  together  with  certain  other  maps  of  the 
property  of  the  estate  of  said  Thomas  L.  Ogden  and  certain  instru- 
ments of  confirmation  of  the  partition  of  the  said  property  in  ac- 
cordance therewith,  is  recorded  in  the  county  clerk's  office  of  said 
county  of  St.  Lawrence  in  Book  of  Deeds  No.  HOA,  at  page  283,  as 
r  anal  lot  No.  14,  colored  brown,  and  being  the  third  lot  below  the 
bridge  and  being  the  same  property  owned  by  William  L.  Forsythe, 
ST..  on  Ajjril  2lst.  1884,  and  recorded  in  V20B  of  Deeds,  at  page  19. 
Tlie  above  i>s  the  same  ])ro])erty  as  was  decnl  to  the  party  of  the  first 
part  bv  deed  in  infanc\'  proceeding  dated  Februarv  t^Otli,  11)12,  and 
March' 4.  1912. 

With  the  appurtenances  and  all  the  estate,  title,  iind  interesi  therein 
of  the  said  party  of  the  first  j>art.    And  the  said  J.  Wesley  Allison 
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does  hereby  covenant  and  agree  to  and  with  the  said  party  of  the 
second  part,  his  heirs  and  assigns,  that  the  premises  thus  conveyed 
in  the  quiet  and  peaceable  possession  of  the  said  party  of  the  second 
part,  his  heirs  and  assigns,  will  forever  warrant  and  defend  against 
any  person  whomsoever  lawfully  claiming  the  same  or  any  part 
thereof. 

In  witness  whereof,  The  said  parties  of  the  first  part  have  here- 
unto set  their  hands  and  seals  the  day  and  year  first  above  written. 


In  presence  of — 
M.  G.  Edwards. 

State  or  New  York, 

County  of  St.  La^vrence,  city  of  Ogdenshurg ss  : 

On  the  26th  day  of  March,  in  the  year  one  thousand  nine  hundred 
and  twelve,  before  me,  the  subscriber,  personally  appeared  J.  Wesley- 
Allison  and  Minnie  E.  Allison,  to  me  personally  known  to  be  the  same 
persons  described  in  and  who  executed  the  foregoing  instrument,  and 
they  acknowledged  to  me  that  they  executed  the  same. 

[seak]  Joanna  Spratt,  Notary  Public. 

State  of  New  York, 

St.  Lawrence  County  Clerk'' s  Office: 
I  hereby  certify  that  I  have  compared  the  foregoing  copy  with 
the  original  deed,  recorded  Sept.  16,  1918,  in  this  office,  and  that 
it  is  a  true  and  correct  transcript  therefrom,  and  of  the  whole  of  said 
original. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal  of  office, 
at  Canton,  this  17  day  of  Sept.,  1918. 

[seal.]  W.  W.  Halee,  Clerk. 


DEED  OF  J.  WESLEY  ALLISON  TO  NEW  YORK  &  ONTARIO  POWER 

CO. 

This  indenture,  made  the  28th  day  of  July  in  the  year  one  thousand 
nine  hundred  and  eleven,  between  J.  Wesley  Allison  and  Minnie  E, 
Allison,  his  wife,  parties  of  the  first  part,  and  the  New  York  and 
Ontario  Power  Company,  part}^  of  the  second  part. 

Witnesseth,  That  the  said  parties  of  the  first  part,  for  and  in  con- 
sideration of  the  sum  of  one  dollar  and  other  valuable  considera- 
tion ($1.00)  lawful  money  of  the  United  States  paid  by  the  said 
party  of  the  second  part  do  hereby  grant  and  release  unto  the  said 
party  of  the  second  part  its  heirs  and  assigns  forever. 

All  that  tract  or  parcel  of  land  situate  in  the  village  of  Wadding- 
ton,  county  of  St.  Lawrence  and  State  of  New  York  and  bounded  as 
follows:  Beginning  on  Grasse  Street  at  the  northwesterly  corner  of 
Samuel  Clark's  lot  and  running  thence  north  along  the  line  of  said 
Grasse  Street  to  the  intersection  of  Canal  Street,  thence  east  along 
the  line  of  Canal  Street  to  the  i;iorthwesterly  corner  of  Thomas  Pea- 


J.  Wesley  Allison. 
Minnie  E.  Allison. 


[I.,  s.] 
[I..S.] 
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cock's  lot :  thence  south  along  the  line  of  said  lot  to  northeasterly 
corner  of  the  Peter  Dalton  lot  (now  owned  and  occupied  by  George 
C.  Wilson)  :  thence  west  along  the  line  of  said  Dalton  or  Wilson  lot 
and  Samuel  Clark  lot  to  ])h\ce  of  beginning.  The  premises  above  de- 
scribed being  the  same  as  those  conveyed  by  deed  bearing  date  6tli 
day  of  April,  in  year  1910,  by  Ella  J.  ^IcBreen  and  others  to  Edward 
L.  Fay  and  others,  which  deed  was  duly  recorded  in  St.  Lawrence 
County  clerk's  ottice  on  the  1:2th  day  of  May,  1910  in  Liber  17GB  of 
Deeds.'  at  page  1008. 

Together  with  the  appurtenances;  and  all  the  estate  and  rights  of 
the  said  party  of  the  first  part  in  and  to  said  premises. 

To  have  and  to  hold  the  above  granted,  bargained,  and  described 
premises  unto  the  said  party  of  the  second  part,  its  heirs  and  assigns 
forever. 

And  the  said  J.  Wesley  Allison  do  covenant  with  the  said  pai'ty 
of  the  second  part  as  follows : 

That  tlie  party  of  the  second  part  shall  quietly  enjoy  the  premises. 

That  the  said  J.  Wesley  Allison  will  forever  warrant  the  title  to 
said  premises. 

In  witness  whereof  the  said  party  of  the  first  part  has  hereunto 
set  his  hand  and  seal  the  day  and  year  first  above  written. 

Minnie  E.  Allison,  [l.  s.]  , 
J.  Wesley  Allison.      [l.  s.] 

In  presence  of — 

RoBT.  Thompson. 

Staite  of  Xew  York. 

County  of  St.  Lawrence^  town  of  Waddington,  ss: 

On  this  28th  day  of  July  in  the  year  one  thousand  nine  hundred 
and  eleven  before  me,  the  subscriber,  personally  appeared  J.  Wesley 
Allison  and  Minnie  E.  Allison,  his  wife,  to  me  personally  known  to 
be  the  same  persons  described  in  and  who  executed  the  foregoing 
instrument  and  they  acknowledged  to  me  that  they  executed  the  same. 

[seal.]  Eobt.  Thompson,  Notary  Public. 

State  of  Xew  York, 

St.  Lawrence  County  Clerk'' s  Ofice: 
I  hereby  certify  that  I  have  compared  the  foregoing  copy  with  the 
original  deed  recorded  Sept.  17,  1918,  in  this  office,  and  that  it  is  a 
true  and  correct  transcript  therefrom,  and  of  the  whole  of  said 
original. 

In  witness  whereof,  I  have  hereunto  set  mv  hand  and  seal  of  office, 
at  Canton,  tliis  17  day  of  Sept.,  1918. 

W.  W.  Halee,  Clerh. 


Exhibit  A-9. 

Exhibit  A-9,  being  abstiact  (substitute  deed)  of  Dunn  and  Ru- 
therford to  W.  S.  Connolly,  was  not  filed  by  attorney  for  appli- 
cant, the  oi  iginal  deed  not  being  procurable. 
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Exhibit  A-10. 

ACT  OF  1808,  CHAPTER  121,  STATE  OF  NEW  YORK. 

(Passed  April  1st,  1808.) 

An  Act  for  opening  and  establishing  a  lock  navigation  on  the  River  St. 
Lawrence  in  the  town  of  Madrid. 

Whereas  it  has  been  represented  to  this  legislature  by  various 
petitions  from  the  inhabitants  of  the  county  of  St.  Lawrence,  that 
by  means  of  a  certain  dam  lately  erected  and  made  by  Joshua  Wad- 
dington,  David  A.  Ogden,  and  Thomas  L.  Ogden  across  a  branch  of 
the  Eiver  St.  Lawrence  running  between  the  town  of  Madrid,  and 
a  certain  island  called  "  Isle  au  Rapid  Plat,"  the  water  is  made 
comparatively  smooth  both  below  and  above  it  and  that  if  boats 
could  be  transported  over  the  said  dam  by  means  of  a  lock  or  locks, 
the  navigation  of  the  said  river  would  not  only  be  greatly  improved, 
by  avoiding  a  very  impetuous  current  for  several  miles,  but  boats 
would  be  enabled  to  pass  up  the  river  under  the  American  shore; 
Therefore 

Be  it  enacted  hy  the  People  of  the  State  of  New  York  represented 
in  Senate  and  Assembly,  That  Joshua  Waddington,  David  A.  Ogden, 
and  Thomas  L.  Ogden,  their  heirs  and  assigns,  shall  have  full  right, 
power,  and  authority  to  construct  and  make  a  canal  in  such  manner 
and  direction  as  they  shall  judge  proper,  between  a  certain  island 
in  the  River  St.  Lawrence  known  and  called  by  the  name  of  "Isle 
au  Rapid  Plat "  and  the  banks  a^long  the  American  side  of  the  said 
river,  and  to  construct  in  such  canal,  and  in  the  waters  and  places 
adjoining  the  same  in  addition  to  the  dam  already  erected  all  such 
locks,  dams,  and  other  w^orks  and  devices  as  shall  be  necessary  for 
the  purpose  of  making  a  complete  navigable  water  communication 
between  the  said  island  and  the  American  side  of  the  said  river,  and 
that  they,  their  heirs  and  assigns  may  take  the  water  which  shall  be 
contained  within  any  lock,  dam,  pond,  dyke,  or  other  improvement 
made  by  them  and  make  use  of  the  same,  either  on  their  sole  account 
or  in  connexion  with  any  person  or  persons  for  mills  or  other 
works  for  which  the  use  of  water  is  necessary  which  may  be  erected 
or  constructed  by  them,  or  to  grant  bargain,  sell,  or  otherwise  to 
dispose  of  the  use  of  the  said  water  to  any  person  or  persons  for 
any  lawful  purpose  and.  the  monies,  rents,  and  profits  resulting 
therefrom  to  take  and  receive  for  their  own  use  and  benefit  in  addi- 
tion to  the  tolls  and  profits  herein  after  mentioned  and  allowed  to  be 
taken. 

And  he  it  further  e7iacted,  That  the  said  Joshua  Waddington, 
David  A.  Ogden,  and  Thomas  L.  Ogden,  their  heirs  and  assigns 
shall  be  and  hereby  are  authorized  to  demand,  take,  and  receive 
from  every  boat  or  vessel  passing  through  such  canal  or  locks  or 
either  of  them  so  to  be  made  a  certain  toll  not  to  exceed  at  or  after 
the  rate  of  twenty- five  cents  per  ton  of  said  boat  or  vessel :  Provided, 
nevertheless,  That  for  all  boats  or  vessels  under  the  burthen  of  two 
tons,  the  said  Joshua  Waddington,  David  A.  Ogden,  and  Thomas  L. 
Ogden,  their  heirs  and  assigns  shall  be  authorized  to  demand,  take, 
and  receive  the  sum  of  fifty  cents  and  no  more,  and  for  any  boat 
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or  vessel  exceedino-  the  burtlien  of  six  tons  the  sum  of  one  dollar 
and  fifty  cents,  and  no  more. 

And  he  if  further  emwtccl.  That  if  the  said  canal  and  locks  shall 
not  within  the  period  of  three  years  from  and  after  the  first  day  of 
July  next  be  made  and  completed  so  that  a  boat  or  vessel  of  fifty 
feet  in  length  and  ten  feet  in  breadth  and  two  feet  draught  of 
water  may  pass  and  repass  the  same,  then  and  in  such  case  all  the 
rights,  powers,  and  privileges  hereby  granted  and  vested  in  the  said 
Joshua  Waddington.  David  A.  Ogden,  and  Thomas  L.  Ogden,  their 
heirs  and  assigns  shall  cease  and  determine. 

And  he  it  furth<  r  eiuicted^  That  the  duration  of  this  act  is  hereby 
limited  to  seventy-five  years,  after  which  time  all  the  powers,  privi- 
leges, and  advantages  granted  by  it  shall  cease  and  determine. 

State  of  Xew  York, 

0-fjice  of  the  Secretary  of  State,  ss: 
I  have  couipared  the  preceding  with  the  original  law  on  file  in 
this  office,  and  do  hereby  certify  that  the  same  is  a  correct  transcript 
therefrom,  and  of  the  whole  of  said  original  law. 

Given  under  my  hand  and  the  seal  of  office  of  the  Secretary  of 
State,  at  the  city  of  Albany,  this  seventeenth  day  of  May,  in  the 
year  one  thousand  eight  hundred  and  ninety- four. 

[seal.]  Jno.  Palmer, 

Sec^^etaoy  of  State. 


Exhibit  A-11. 

ACT  OF  1826,  CHAPTER  280,  STATE  OF  NEW  YORK,  EXHIBIT  A-11. 

AX  ACT  (*<»ntiniiiii^  To  David  A.  O.udeii  certain  laiuls  situate  in  a  l)raneh  of 

the  River  St.  Laurence. 

(Became  a  law  April  17th.  18-2(>,  witli  the  approval  of  the  gov- 
'•rnor.    Passed,  bv  a  two-thirds  vote.) 

Be  it  enacted  hy  the  people  of  the  State  of  New  York  represented 
'n  Senate  and  Assembly,  That  David  A.  Ogden  of  the  county  of 
St.  lyaurence.  being  the  proprietor  of  both  sides  of  a  branch  of  the 
River  St.  Laurence,  in  the  town  of  Madrid,  and  across  which  river 
he  has  erected  a  dam  and  locks  in  pursuance  of  an  act  of  the  legis- 
hiture  of  this  State,  passed  April  1.  1808,  shall,  and  he  is  hereby 
'leclared  to,  be  vested  with  all  tlie  rights  of  the  people  of  this  State 
'  '>  the  lands  situate  below  the  said  dam  and  which  by  reason  thereof 
as  been  rendered  susceptible  of  improvement  and  extending  down 
he  brancli  of  said  river,  from  the  said  dam  to  the  navigable  waters 
liereof.   To  have  and  to  hold  to  the  said  David  A.  Ogden,  his  heirs 
Jid  assigns,  forever:  Provided.  That  nothing  contained  herein  shall 
operate  to  prevent  the  people  of  this  State,  at  the  expiration  of  the 
term  of  seventy-five  years  from  the  said  first  day  of  April,  one 
tliousand  eight  hundred  and  eight,  to  alter  and  reguhite  the  tolls  on 
])Oats  passing  said  locks  as  they  in  their  discretion  may  deem  proper: 
And  provided  further,  That  nothing  in  this  act  contained  shall  be 
taken  to  prexent  or  in  any  manner  to  hinder  the  State  fi'om  takiiig 
from  the  said  branch  of  the  River  Saint  Lawrence,  below  tlie  said 
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clam,  any  water  for  the  use  of  any  navigable  canal  or  canals  which 
may  be  constructed  by  the  State  or  by  virtue  or  in  pursuance  of  any 
act  of  the  legislature  of  this  State. 

State  of  New  York, 

Office  of  the  Secretary  of  State^  ss: 

I  have  compared  the  preceding  with  the  original  law  on  file  in  this 
office,  and  do  hereby  certify  that  the  same  is  a  correct  transcript 
therefrom,  and  of  the  whole  of  said  original  law. 

Given  under  my  hand  and  the  seal  of  office  of  the  secretary  of 
State,  at  the  city  of  Albany,  this  twenty-first  day  of  September,  in 
the  year  one  thousand  nine  hundred  and  eighteen. 

[seal.]  -  .  C.  W.  Taft, 

Second  Deputy  Secretary  of  State. 


Exhibit  A-12. 

MORTGAGE  OF  NEW  YORK  &  ONTARIO  POWER  CO.  TO  KNICKER- 
BOCKER TRUST  CO. 

This  indenture,  made  this  1st  day  of  August,  1907,  by  and  between 
the  New  York  &  Ontario  Power  Company,  a  stock  corporation  duly 
organized  and  existing  under  and  by  virtue  of  the  laws  of  the  State 
of  New  York,  and  located  and  having  its  principal  office  in  the  vil- 
lage of  Waddington,  St.  Lawrence  County,  iState  of  New  York,  party 
of  the  first  part,  and  Knickerbocker  Trust  Company,  of  the  city  of 
New  York,  State  of  New  York,  as  trustee  for  the  purpose  herein- 
after set  forth,  party  of  the  second  part, 

Witnesseth : 

Whereas  said  party  of  the  first  part  desires  to  raise  money  for  the 
purpose  of  discharging  and  paying  certain  debts  against  said  cor- 
poration, heretofore  necessarily  incurred  in  its  business,  and  to  bor- 
row money  for  the  transaction  of  its  business  and  for  the  exercise  of 
its  corporate  rights,  privileges,  and  franchises,  and  for  other  lawful 
purposes  of  its  incorporation  and  for  the  improvement  of  its  prop- 
erty, has  by  a  resolution  of  its  board  of  directors  authorized  the 
making  and  issuing  of  its  negotiable  coupon  bonds,  each  of  the  de- 
nomination of  five  hundred  ($500)  dollars,  numbered  consecutively 
from  one  to  four  thousand  inclusive,  such  bonds  to  amount  in  the 
aggregate  to  two  million  ($2,000,000)  dollars,  and  to  bear  date  the 
first  day  of  August,  1907,  payable  thirty  years  from  their  date  in  gold 
coin  of  the  United  States  of  America,  of  or  equal  to  the  present 
standard  of  weight  and  fineness,  and  bearing  interest  at  the  rate  of 
five  per  cent  per  annum,  payable  in  like  gold  coin  semiannually  on 
the  first  days  of  August  and  February  in  each  year,  until  said  sum 
shall  be  fully  paid  upon  presentation  and  surrender  at  the  office  afore- 
said of  the  interest  coupon  hereto  annexed  as  the  same  become  due 
respectively. 

And  whereas  all  of  said  bonds  are  to  be  sealed  with  the  corporate 
seal  of  said  New  York  and  Ontario  Power  Company,  signed  by  its 
president  and  secretary,  with  the  certificate  of  the  trustee  hereunder 
indorsed  thereon,  and  each  of  said  coupon  bonds  to  have  interest  cou- 
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pons  attached,  which  said  bonds,  coupons,  anil  cortilicates  are  all  to 
be  substantially  of  the  following  tenor,  that  is  to  say : 

United  States  of  America, 
State  of  New  York. 
.Vr»r  York  nnd  (hitario  J'oircr  ConiiMHUf  First  Mort(ja(fc  J^r  Gold  Bond. 
No.    Ji^oOO.OO 

For  value  received,  the  New  York  and  Ontario  Power  Company  promises 
to  pay  to  the  bearer,  or,  if  this  bond  be  rejiistered,  to  the  reiiistered  holder 
therei»f.  ar  the  ortice  of  the  Knickerbocker  Trust  Company,  in  the  city  of  New 
York,  State  of  New  Y«>rk,  the  sum  of  tive  hundred  (,$500)  dollars,  in  gold  coin 
of  the  United  States  of  America,  of  or  equa.  to  the  present  standard  of  weight 
and  lineness.  on  the  tirst  day  of  August  A.  D.  1937,  and  to  pay  interest  thereon 
semiannua  ly  from  the  tirst  day  of  August  A.  D.  1907.  at  the  rate  of  live  per 
centum  per  annum  in  like  coin  on  the  tirst  days  of  August  and  P'ebruary  in  each 
year  until  s;iitl  principal  sum  shall  be  fully  paid,  upon  presentation  and  sur- 
render at  the  otlice  aforesaid  of  the  interest  coupons  hereto  annexed  as  the 
same  become  due  respectively. 

Tins  bond  is  one  of  a  series  of  four  thousand  bonds  of  said  New  York  and 
Ontario  Power  Company  of  like  amount,  tenor,  and  date,  amounting  in  the  ;i.m'ei>- 
gate  to  the  sum  of  two  million  ({?2,000,000)  dollars,  numbered  consiM-ui  in c  y 
from  one  to  four  thousand,  both  inclusive,  all  of  said  bonds  are  c(iually  scruiea 
by  a  tirst  mortgage  or  deed  of  trust,  bearing  date  the  tirst  day  of  August,  1907, 
made  and  executed  by  the  New  Y'ork  and  Ontario  Power  Company  to  the  Knick- 
erbocker Trust  Comi>any  of  New  York  City,  New  York,  as  trustee,  of  nnd  upon 
ail  of  the  real  and  personal  property  now  owned  or  hereaiter  acquired  by  tlu- 
.said  New  York  ami  Ontario  Power  Company,  situate  in  the  village  oi'  V\'a;idiiig- 
ton.  St.  Lawrence  County.  N.  Y".,  known  as  the  ^Vaddington  ^^'ater  l*ower  ])rop- 
erty.  together  with  all  the  properties,  franchises,  and  water  riglits  connected 
therewith,  subject  to  the  terms  and  conditions  of  which  said  mortgage  this 
bond  is  issued  and  held. 

This  bond  may  be  registered  in  the  manner  and  with  the  effect  provided  in 
said  mortgage. 

This  bond  shall  not  be  valid  or  obligatory  until  the  certiiicate  endorsed  here- 
on sliall  be  signed  by  the  trustee  under  said  mortgage. 

In  witness  whereof,  said  New  Y^ork  and  Ontario  Power  Company  has  caused 
its  corporate  seal  to  be  hereunto  afhxed  and  attested  by  its  secretary,  and  tiiese 
presents  to  l)e  signed  by  its  president,  this  first  day  of  August,  A.  D.  19v)7. 

New  Y^okk  and  Ontaeio  Power  Company, 
By  David  J.  Crichton,  Jr.,  President. 

Attest : 

Gaexett  H.  Meldrum,  Secretary. 
[Corporate  seal  of  New  York  and  Ontario  Power  Company.] 

(Coupon.) 

New  York  and  Ontario  Power  Company  will  pay  to  the  bearer  at  the  ofiice 
of  Knickerbocker  Trust  Company  in  the  city  of  New  York,  twelve  dollars  and 
fifty  cents  ($12.50 J  United  States  gold  coin,  on  the  iirst  day  of  February,  A.  D. 
19(> — ,  for  six  months'  interest  on  its  tirst  mortgage  bond  No.   -. 

Coupon  No.  

William  F.  Burt,  Treasnrer. 
(Trustee's  Certificate.) 

Knickerbocker  Trust  Company  hereby  certifies  that  the  within  bond  is  one 
of  the  series  and  issue  described  in  the  mortgage  therein  mentioned. 

Knickerhocker  Trust  Company, 

Trustee. 

By  ,  Vice  President. 


I  Written  on  m;iigiij  of  lii  St  folio  of  mortgage:! 

Serial  No.  cr>L!8.  Ueceixed  ^fa^  17.  1010,  of  New  York  S:  Ontario  Power  Com- 
pany one  liiindred  fifty-five  ($ir)r>)  as  tax  on  additional  bonds  to  amount  of 
}f:n.*00<J,  aK  \H'r  Ktatenient  fi'e<l  May  17,  1910.    C.  N.  Reynolds,  Dei).  Clerk. 

Seria  No.  ("."i^S.  Ueceiv<  d  Oct.  18.  1910,  of  New  York  Ontai  io  Po>\-er  Com- 
pany twenty-five  lunidred  ($2,500)  dollars  as  tax  on  additional  amount  of 
$rjiH),(MM)  im  Iter  statement  filed  Oct.  18,  1910.    C.  N.  Ueynohls,  Dep.  Ch-rk. 
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And  whereas  the  written  consent  of  tlie  stockholders  owning  at 
least  two-thirds  of  the  stock  of  the  said  New  York  and  Ontario  Power 
Company  has  been  given  to  the  execution  of  this  mortgage  or  deed  of 
trust,  and  to  the  issue  and  execution  of  said  bonds,  hnd  a  certificate 
under  the  seal  of  said  New  York  and  Ontario  Power  Company  that 
such  consent  was  so  given,  subscribed,  and  acknowledgeed  by  the 
president  and  secretary  of  said  New  York  and  Ontario  Power  Com- 
pany has  been  filed  and  recorded  in  the  office  of  the  clerk  of  the 
county  of  St.  Lawrence,  in  which  said  county  said  company  has  its 
principal  place  of  business ; 

And  whereas,  at  a  meeting  duly  called  for  that  purpose,  this  mort- 
gage or  deed  of  trust  was  submitted  to  the  board  of  directors  of  the 
New  York  and  Ontario  Power  Company,  and  it  was  then  and  there 
duly  resolved  that  this  mortgage  or  deed  of  trust  be  executed  by  the 
]3resident  of  said  company,  in  its  name  and  on  its  behalf,  and  that 
the  corporate  seal  of  said  company  be  hereunto  affixed  and  attested 
by  the  secretar}^,  and  that  this  mortgage  or  deed  of  trust  be  duly  de- 
livered on  behalf  of  said  company  to  the  Knickerbocker  Trust  Com- 
pany herein  mentioned;  now  therefore,  this  indenture 

Witnesseth,  That  in  order  to  secure  the  payment  of  the  principal 
and  interest  of  the  bonds  aforesaid  at  any  time  outstanding  accord- 
ing to  their  tenor  and  effect,  and  the  fulfillment  of  the  conditions 
and  covenants  hereinafter  contained,  and  irrespective  of  their  time 
of  issue,  and  for  and  in  consideration  of  the  purchase  and  acceptance 
of  said  bonds  by  the  holders  thereof,  and  of  the  sum  of  one  dollar 
to  it  duly  paid  t3y  the  trustee,  party  of  the  second  part,  at  or  before 
the  ensealing  of  these  presents,  the  receipt  whereof  is  hereb}^  ac- 
knowledged, the  said  New  York  and  Ontario  Power  Company,  party 
of  the  first  part,  has  granted,  bargained,  sold,  aliened,  remised,  con- 
veyed and  confirmed,  assigned,  transferred,  and  set  over,  and  by 
these  presents  does  grant,  bargain,  sell,  alien,  remise,  convey  and 
confirm,  assign,  transfer,  and  set  over  unto  the  said  trustee,  the  party 
of  the  second  part,  and  its  successor  or  successors  forever,  all  and 
singular,  the  following  described  property : 

All  that  tract  or  parcel  of  land  situate  in  the  town  of  Waddington, 
county  of  St.  Lawrence,  and  State  of  New  York,  and  briefly  described 
as  follows : 

All  that  part  of  the  dam  in  and  across  the  southerl}^  branch  of  the 
Saint  Lawrence  River  at  Waddington  in  said  county,  lying  westerly 
of  the  water  lot  of  John  T.  Rutherford,  and  running  thence  westerly 
to  the  bank  or  shore  of  the  island  including  the  land  and  land  under 
water  lying  between  said  dam  and  low-water  mark  on  the  south  shore 
of  the  island.  Also  all  that  other  piece  or  parcel  of  land  situate  in 
the  town  of  Waddington,  County  of  St.  Lawrence,  and  State  of  New 
York,  and  briefly  described  as  follows : 

Beginning  at  a  point  on  the  wing  dam  sixty-seven  feet  six  inches 
southwesterly  from  the  northeasterly  corner  of  said  dam  and  run- 
ning thence  along  said  wing  dam  and  the  same  course  continued 
north  thirty-seven  degrees,  east  one  hundred  and  fourteen  feet  six 
inches  to  the  easterly  line  of  the  old  dam;  thence  north  thirty-one 
Slid  a  half  degrees  west  being  a  continuation  of  the  easterly  line  of 
the  old  dam  to  the  channel  of  that  part  of  the  River  St.  Lawrence 
riowing  southerly  of  the  island  called  "Isle  au  Rapid  Plat;"  thence 
up  ilm  channel  of  said  river  by  the  windings  thereof  to  a  point  which 
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would  be  intersected  by  a  line  riui  at  rioht  angles  with  said  wing 
dam  from  the  place  of  beginning;  thence  southerly  along  said  last- 
mentioned  line  one  hundred  feet  to  the  place  of  beginning,  together 
with  all  the  rights?  and  privileges  belonging  to  or  in  any  way  ap- 
pertaining to  said  premises  hereby  granted  in  the  same  manner  and 
to  the  >ame  extent  as  such  privileges  are  now  held  and  possessed  by 
the  said  party  of  the  first  part.  Also  all  that  other  parcel  of  land 
>ituate  in  the  village  of  Waddington  aforesaid,  and  bounded  and 
described  as  follows: 

Beginning  at  a  point  forty  feet  east  from  the  corner  of  the  wing 
dam  and  running  thence  thirty-seven  degrees,  east  one  hundred  and 
twenty-five  feet  to  easterly  line  of  the  bridge  below  the  dam ;  thence 
nortlierly  and  on  a  line  with  the  easterly  line  of  said  bridge  to  the  chan- 
nel of  that  part  of  the  Kiver  St.  Lsiwrence  flowing  south  of  the  island; 
thence  up  said  channel  following  the  windings  thereof  to  a  point 
being  the  northeasterly  corner  of  a  lot  deeded  to  said  J.  F.  Ruther- 
ford by  Richard  Harison  and  Harriet,  his  wife;  thence  southerly 
along  the  easterlv  line  of  said  lot  to  the  place  of  beginning,  with  the 
right  of  way  to  said  premises  from  the  bridge  below  the  dam  granted 
by  Issac  Ogden  and  Sarah,  his  wife,  to  Richard  Harison  and  James  G. 
Skinner  subject  to  a  right  of  way  granted  by  Richard  Harison 
and  James  G.  Skimier  to  Isaac  Ogden,  this  conveyance  is  subject 
to  the  provisions  of  an  agreement  made  between  Joshua  Waddington 
and  Thomas  L.  Ogden  of  the  first  part  and  George  Redington  of  the 
-ecund  part  dated  the  20th  day  of  March,  1831,  and  to  all  the  condi- 
tions therein  contained.  The  deed  conveying  the  foregoing  premises 
hereinafter  mentioned  contained  a  provision  that  the  party  of  the 
first  part,  Elizabeth  Crapser,  grants  to  the  party  of  the  second 
part.  Andrew  Allison  Logan,  or  to  his  assigns,  the  right  to  remove 
all  or  any  part  of  the  stone  bridge  above  the  dam,  but  upon  the  ex- 
press condition  that  the  said  Logan  or  his  assigns  shall  erect  in  its 
place  in  such  manner  as  not  to  impede  travel,  and  forever  maintain 
at  their  own  cost  and  expense  for  the  use  of  the  people  of  Ogden's 
I-la}id.  a  steel  structure  of  not  less  than  fourteen  feet  in  width  and 
of  ^^ufficient  strength  to  carry  with  safet}^  a  w^eight  of  ten  tons.  The 
right  to  remove  said  bridge  and  to  erect  and  maintain  in  its  place 
a  steel  structure  is  to  be  construed  as  a  covenant  running  with  the 
premises  and  water  hereby  conveyed  and  is  a  charge  upon  said  prem- 
i^e^  and  betterments  that  may  be  put  thereupon.  The  premises  herein- 
before described  being  the  same  which  were  conveyed  by  Elizabeth  M. 
Crapser  to  Andrew  Allison  Logan  by  warranty  deed  dated 
August  24:th,  1905,  and  recorded  in  St.  Lawrence  County  clerk's 
office,  September  21st,  1905,  at  two  o'clock  p.  m..  Liber  No.  166C 
of  Deeds,  at  page  1670.  &c. 

SErOXD. 

All  that  certain  lot  ov  parcel  of  laud  situate  bet\\  e('n  I  he  \  illage  of 
Waddington  in  the  county  of  St.  Lawrence  and  State  of  New  York 
and  a  certain  island  in  the  rivei*  St.  Lawrence  called  "Isle  au  Rapid 
T^Iat."  the  said  lot  being  situate  below  the  stone  dam  having  its  cen- 
ter below  and  adjoining  the  dam  the  middle  of  flume  Xo.  4  com])ut- 
ing  from  the  old  hjcks  and  distant  therefrom  about  400  feet  T  inches, 
ijieasuriiig  from  the  lower  or  ea.sterly  side  of  said  dam  and  adjoining 
the  southeasterly  foundation  of  said  locks  and  begins  48  feet  3  inches 
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northerly  from  the  center  of  said  flume  and  runs  southerly  in  front 
or  below  the  said  dam  adjoining  thereto  96  feet  6  in.,  thence  at 
right  angles  to  the  said  dam  100  feet;  thence  parallel  with  the  said 
dam  96  feet  6'' ;  thence  at  right  angles  to  the  said  dam  and  parallel 
with  the  second  line  100  feet  to  the  place  of  beginning,  but  if  the 
road  laid  out  below  the  said  dam  across  the  said  river  shall  extend 
easterly  below  the  said  dam  more  than  the  said  100  feet,  then  the 
easterly  line  of  said  lot  shall  extend  to  the  road  or  bridge.  Together 
with  the  right  to  take  and  use  so  much  water  from  the  said  dam 
through  the  said  flume  as  shall  be  requisite  and  necessary  for  the 
manufacture  of  paper  or  s.nj  other  thing  upon  the  said  lot  of  land 
or  for  any  hydraulic  purpose,  and  also  with  the  right  of  passing  and 
repassing  from  the  main  shore  to  any  part  of  the  said  lot  by  and 
along  the  said  road  or  bridge.  Subject  to  a  certain  agreement  con- 
cerning the  future  reparation  and  maintenance  of  the  said  dam  and 
bridge  made  between  Joshua  Waddington  and  Thomas  L.  Ogden  of 
the  first  part  and  George  Redington  of  the  other  part,  dated  the 
20th  day  of  March,  1831. 

PAKCEL  TWO. 

Also  all  that  water  lot  or  parcel  of  land  covered  with  water  situate 
in  the  bed  of  the  river  St.  Lawrence  in  the  town  of  Madrid  (now  the 
town  of  Waddington)  in  the  county  of  St.  Lawrence  and  State  of 
ISTew  York  below  and  adjoining  the  stone  dam  erected  between  the 
village  of  Waddington  and  the  island  called  "Isle  au  Rapid  Plat," 
bounded  northwardly  by  th  3  line  of  the  grist  mill  lot  formerly  owned 
by  Messrs.  Waddington  and  Ogden  heirs,  being  a  line  running  parallel 
with  and  distant  14J  feet  from  the  southerly  w^all  of  their  stone  grist 
mill ;  southerly  by  the  line  of  the  "  paper  mill  lot "  and  extending 
between  these  lines  from  the  said  dam  down  the  river  St.  Lawrence 
to  the  bridge,  containing  in  breadth  along  the  dam  85  ft.  more  or 
less,  and  in  length  from  the  dam  to  the  bridge  100  feet  more  or  less. 
Together  wdth  the  right  and  privileges  of  drawing  off  the  water  of 
the  river  or  pond  above  said  dam  through  the  flumes  contained 
therein  opposite  to  the  said  lot  and  of  using  and  employing  the  same 
for  hydraulic  purposes,  and  also  the  right  and  privilege  of  passing 
and  repassing  the  said  bridge  from  the  village  to  the  above-described 
lot  with  horses  and  others  teams,  &c.,  subject,  however,  to  a  certain 
agreement  concerning  the  future  support  and  maintenance  of  the  said 
dam  and  bridge  made  between  Joshua  Waddington  and  Thomas  L. 
Ogden  of  the  first  part  and  George  Redington  of  the  other  part, 
bearing  the  date  March  20th,  1831.  Subject  to  all  the  conditions  and 
provisions  thereof  so  far  as  the  same  are  or  may  be  applicable  to  the 
owner  of  the  above-described  premises. 

PAECEI.  THKEE. 

Also  all  that  certain  parcel  of  land  on  which  stands  the  walls  of  a 
stone  building  erected  for  a  mill,  situate  in  the  town  of  Waddington, 
county  of  St.  Lawrence  and  State  of  New  York,  being  land  lying 
above  and  under  water  in  part,  in  the  bed  of  the  river  St.  Lawrence, 
adjoining  and  below  the  stone  dam  erected  between  the  village  of 
Waddington  and  "Isle  au  Rapid  Plat"  and  including  so  much  of 
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the  dam  as  pertains  to  and  is  necessary  to  said  lot,  and  is  bounded  as 
follows : 

Besrinning  at  the  top  of  said  dam  at  a  point  southerly  14  feet  6 
inches  from  the  southerly  line  of  said  stone  mill  extending  from  said 
dam.  and  runnin<r  thence  northerly  and  parallel  with  said  dam  to  a 
2X)int  10  feet  northerly  of  the  northerly  line  of  said  mill  extending 
above  said  dam:  thence  easterly  at  right  angles  and  parallel  with 
said  northerly  line  of  said  mill  to  a  point  100  feet  below  the  bridge 
leading  from  the  main  shore;  thence  at  right  angles  southerly  and 
parallel  with  said  dam  to  point  where  a  line  on  such  course  extended 
would  intersect  a  line  extended  from  the  place  of  beginning  at  right 
angles  with  said  dam:  thence  from  such  point  westerty  on  a  line 
parallel  with  the  southerly  line  of  said  stone  mill  and  fourteen  feet 
-ix  inches  southerly  therefrom  to  the  place  of  beginning. 

Together  with  the  right  and  privilege  of  drawing  and  using  for 
hydraulic  and  other  purposes  the  water  of  said  river,  and  of  passing  , 
and  repassing  on  and  using  the  said  bridge  below  the  said  dam,  sub- 
ject, however,  to  a  certain  agreement  betv.een  Joshua  Waddington 
and  Thomas  L.  Ogden,  of  one  part,  and  George  Redington.  of  the 
other  part,  dated  M;irch  :20th,  1831,  and  recorded  in  the  office  of  the 
clerk  of  St.  Lawrence  County  in  Book  No.  13  of  Deeds,  page  359, 
and  to  all  the  stipulations  and  provisions  contained  therein  in  respect 
to  the  reparation  and  maintenance  of  the  bridge  and  the  portion  of 
the         <t()ne  dam  included  in  the  above  description. 

PAECEL  FOUR. 

Also  all  that  tract  or  parcel  of  land  situate  in  the  town  of  Wad- 
dington,  county  of  St.  Lawrence  and  State  of  New  York,  below  and 
adjoining  the  dam  erected  across  that  part  of  the  River  St.  Lawrence 
lying  between  Ogdeiis  Island  and  the  southerly  shore  of  said  river, 
bounded  and  described  as  follows : 

Beginning  at  the  northwesterly  corner  of  the  paper-mill  lot,  for- 
n.erly  owned  by  Henry  R.  James  and  running  thence  northeily  along 
haid  dam  10  i'eet  to  a  point;  thence  easterW  on  a  line  parallel  wdth  the 
northerly  line  of  said  paper-mill  lot  about  100  feet  to  the  bridge  be- 
low the  dam;  thence  southerly  along  said  bridge  10  feet  to  the  north- 
erly line  of  said  paper-mill  lot;  and  thence  westerly  along  said  north- 
erly line  about  100  feet  to  the  place  of  beginning.  Subject  to  all 
covenants  and  conditions  contained  in  a  certain  agreement  bearing 
date  March  :20th,  1831,  betAveen  Joshua  Waddington  and  Thomas  L. 
Ogden  of  the  one  i)art  and  George  Redington  of  the  other  part, 
concerning  the  reparation  and  maintenance  of  the  said  dam  and  the 
hni]ii('  lj(4(i\v  the  same. 

PAKCEL  FIVE. 

Also  all  tluit  lot  or  i)arcel  of  land  situate  in  the  village  of 
AVaddington,  in  the  county  of  St.  Lawrence  and  State  of  New 
Yoik.  and  on  tlie  dam  leading  from  said  village  of  Wadding- 
ton to  the  island  known  as  "  Isle  au  Ra])id  Plat  and  l)eginning  at  a 
point  on  said  dam  which  is  20  feet  north  from  the  northwest  corner 
of  the  stone  mill  formerly  owned  by  Henry  R.  Janies  and  running 
thance  easterly  along  the  northerly  line  of  said  James  lot  300  feet 
more  or  less  to  the  navigable  waters  of  the  river;  thence  northerly  110 
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feet  more  or  less  to  a  point  from  which  a  straight  line  drawn  west 
shall  strike  the  dam  at  a  distance  of  3  feet  from  the  gristmill  lately 
owned  by  J.  T.  Rutherford ;  thence  westerly  along  said  line  to  the  dam^ 
striking  the  same  at  a  point  3  feet  distant  from  the  southeast  corner 
of  the  said  Rutherford  gristmill;  and  thence  southerly  along  the  said 
line  of  the  dam  100  feet  more  or  less  to  the  place  of  beginning,  with 
the  right  to  construct  flumes  therein  and  to  draw  water  from  the 
pond  above  the  dam  for  hydraulic  purposes. 

Being  the  same  premises  which  were  conveyed  by  the  First  Na- 
tional Bank  of  Canton,  N.  Y.,  to  Andrew  Allison  Logan  by  deed 
dated  15th  February,  1902,  and  recorded  in  St.  Lawrence  County 
clerk's  office  15th  April,  1902,  at  ten  a.  m.  in  Liber  No.  158C  of  Deeds, 
at  page  1829,  &c. 

THIRD. 

All  the  lands,  premises,  and  privileges  which  were  conveyed  by  the 
village  of  Waddington  to  Andrew  Allison  Logan  by  deed  dated  31st 
May,  1906,  and  recorded  in  St.  Lawrence  County  clerk's  office  11th 
June,  1906,  in  Liber  No.  168A  of  Deeds  at  page  404,  &c.,  and  in  said 
deed  described  as  follows : 

"All  that  tract  or  parcel  of  land  situate  in  the  village  of  Wadding- 
ton,  county  of  St.  Lawrence  and  State  of  New^  York,  upon  '  a  '  and 
below  the  dam  across  the  St.  Lawrence  River  at  Waddington  afore- 
said, known  as  the  woolen  factory  lot,  bounded  as  follows : 

"  Northerly  by  the  old  paper-mill  lot ;  easterly  by  the  bridge  below 
said  dam ;  southerly  by  said  mill  lot ;  and  westerly  by  said  dam,  to- 
gether with  water  power  and  water  rights  and  privileges  to  the  same 
belonging  and  which  appertain  to  the  said  property  under  the  agree- 
ment made  by  and  between  the  proprietors  of  the  said  dam  and  water 
power  and  also  the  hereditaments  and  appurtenances  belonging  or  m 
any  wise  appertaining  according  to  the  deed  of  said  premises  dated 
May  1st,  1879,  executed  between  Delos  McCurdy,  referee,  and  the  late 
Alexander  H.  Lord,  now  deceased,  which  deed  was  duly  recorded  in 
St.  Lawrence  County  clerk's  office  on  the  19th  day  of  December,  1879, 
in  Liber  lllB  of  Deeds,  at  page  24,  &c. 

And  also  all  the  poles,  wires,  street  lamps,  water  works,  water 
power,  and  water  right  belonging  to  the  said  party  of  the  first  part, 
together  w^ith  the  appurtenances  and  all  the  estate  and  rights  of  the 
said  party  of  the  first  part,  in  and  to  the  said  premises. 

FOURTH. 

All  the  lands,  premises  and  privileges  which  were  conveyed  to 
Andrew  Allison  Logan  by  two  deeds,  viz,  one  from  Ellen  M. 
Proctor,  Carrie  E.  Rose,  and  Anna  B.  Chalmers,  dated  24th  Decem- 
ber, 1903,  and  recorded  in  St.  Lawrence  County  clerk's  office  29th 
December,  1903,  at  four  p.  m.  in  Liber  No.  163A  of  Deeds,  at  page 
90,  &c.,  and  the  other  made  by  William  W.  Proctor  and  Jennie  M., 
his  wife,  dated  4th  January,  1904,  and  recorded  in  said  clerk's  office 
15th  January,  1904,  at  two  p.  m.  in  Liber  163A  of  Deeds,  at  page 
221,  etc.,  and  in  said  deed  described  as  follows: 

All  that  certain  water  lot  or  piece  of  land  covered  ,with  water 
situated  in  the  bed  of  the  River  St.  Lawrence,  in  the  town  of  Madrid 
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(^now  AVaddington)  below  and  adjoining  to  a  certain  dam  erected 
between  the  said  village  of  Waddington  and  the  island  called  Isle  an 
Rapid  Plat.  The  lot  of  land  hereby  intended  to  be  described, 
beginning  on  the  said  dam,  at  a  point  distant  15  feet  northwardly 
from  the  stone  factory  lately  conveyed  to  Isaac  Ogden;  tlience  run- 
ning northwardly  along  the  line  of  the  said  dam  97  feet;  thence 
easterly  by  a  line  at  right  angles  to  the  said  dam  to  the  upper  or 
westerly  line  of  the  bridge  between  the  said  island  and  village;  thence 
southwardly  along  the  westerly  line  of  said  bridge  to  that  point 
therein  from  which  a  line  to  be  run  westwardly  at  right  angles  to 
the  said  dam  shall  intersect  the  same  at  the  place  of  beginning,  and 
ihence  westwardly  by  that  line  to  the  place  of  beginning.  Together 
with  the  rights  and  privileges  of  drawing  olf  the  waters  of  the  pond 
or  river  above  the  said  dam  through  the  flume  constructed  therein 
opposite  to  the  said  lot,  and  of  using  and  applying  the  same  for 
hydraulic  purpose,  and  also  the  right  and  privilege  of  the  said 
party  of  the  first  part,  its  successors  and  assigns,  being  owners  or 
occupants  of  the  said  lot,  and  its  or  their  servants  or  w^orkmen  of 
passing  and  repassing  the  said  bridge  from  the  said  bridge  to  the 
said  above-described  lot  of  land  and  with  horses,  oxen,  and  team  for 
the  necessary  purpose  of  any  mill,  factory,  or  other  hydraulic  ^vorks 
erected  or  to  be  erected  on  the  said  premises.  Subject  nevertheless 
to  a  certain  agreement  bearing  date  20th  March,  1831,  made  by  and 
between  the  said  Joshua  Waddington  and  Thomas  Ludlow  Ogden 
of  the  one  part,  and  the  said  George  Redington  of  the  other  part, 
concerning  the  future  reparation  and  maintenance  of  the  said  dam 
and  bridge  and  to  all  the  conditions  and  provisions  thereof  so  far 
forth  as  the  same  are  or  ma}^  be  applicable  to  the  oAvner  or  owners 
of  the  premises  hereby  granted  and  conveyed  and  expressly  charged 
w^th  the  performance  and  fulfilling  of  all  the  duties  and  obligations 
rliereViy  declared  to  be  incumbent  on  such  owner  or  owners. 

FIFTH, 

All  that  certain  stone  factory  or  fulling  mill  and  water  lot  or 
pieces  of  land  covered  with  Avater  situate  in  the  bed  of  the  River 
St.  Lawrence,  in  the  tow^n  of  Madrid  (now^  Waddington)  and  count}^ 
of  St.  Lawrence  below  and  adjoining  the  dam  erected  between  the 
village  of  Waddington  and  the  island  called  Isle  au  Rapid  Plat. 
The  lot  of  land  herel)y  intended  to  be  described  beginning  on  the 
said  dam  at  a  point  distant  12  feet  northwardly  from  the  old  grist 
ijiill  now  occupied  by  Cyrus  B.  Martin;  thence  running  north Avardly 
along  the  said  dam  152  feet,  more  or  less  to  a  i)oint  distant  15  feet 
jiortliwardly  from  the  northerly  Avail  of  the  said  factory  being  the 
Mjuth  line  of  tlie  water  lot  sold  to  George  Redington;  thence  easterly 
along  that  line  being  on  a  course  at  right  angles  to  the  said  dam;  to 
die  Avesterly  line  of  tlie  bridge  running  from  the  said  village  to  the 
^id  island ;  thence  soutliwardly  along  the  Avesterly  line  of  the  said 
Ijridge  to  that  point  therein  from  Avhich  a  line  to  be  drawn  at  right 
angles  to  the  said  dam  shall  intersect  the  same  at  the  place  of  be- 
ginning, and  thence  westerly  l)y  that  line  to  the  ])lace  of  beginning. 

Together  with  the  l  ight  and  privilege  of  drawing  olf  the  waters  of 
the  pond  or  river  aVjovc*  tlie  said  dam  thi-ough  the  fhniie  constructed 
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therein  opposite  to  the  said  factory,  and  through  one  other  flume  of 
similar  dimensions  to  be  constructed  in  the  said  dam  opposite  to 
some  other  part  of  the  lot  of  land  hereby  conveyed,  and  of  using  and 
applying  the  same  for  hydraulic  purposes,  and  also  the  right  and 
privilege  of  the  said  party  of  the  first  part,  its  successors,  and  as- 
signs, being  owners  and  occupants  of  the  said  lot,  and  its  or  their 
servants  or  workmen,  of  passing  and  repassing  the  said  bridge  from 
the  said  village  to  the  said  above-described  lot  of  land  with  horses, 
oxen,  and  teams  for  the  necessary  purpose  of  any  mill,  factor}^  or 
other  hydraulic  works  erected  or  to  be  erected  on  said  premises. 
Saving  and  reserving  to  the  said  Joshua  Waddington  and  Thomas 
Ludlow  Ogden  the  right  and  privilege  of  constructing  and  main-  . 
taining  in  the  said  dam  opposite  to  the  lot  of  land  hereby  conveyed  j 
a  flume,  not  exceeding  three  feet  in  width,  and  of  conveying  through  ' 
the  said  lot  by  a  trunk  or  other  conduit  sufficient  water  for  the  use 
and  supply  of  the  distillery  below  the  said  bridge  or  for  any  other  , 
use  or  purpose.  | 
Subject,  nevertheless,  to  a  certain  agreement  bearing  date  20th  I 
March,  1831,  made  by  and  between  the  said  Joshua  Waddington  and 
Thomas  Ludlow  Ogden  of  the  one  part,  and  George  Redington  of 
the  other  part,  concerning  the  future  reparation  and  maintenance  of 
the  said  dam  and  bridge  and  to  all  the  conditions  and  provisions 
thereof  so  far  as  the  same  are  or  may  be  applicable  to  the  owner  or 
ow^ners  of  the  premises  hereby  granted  or  conveyed,  and  expressly 
charged  with  the  performance  and  fulfillment  of  all  the  duties  and 
obligations  thereby  declared  to  be  incumbent  on  such  owner  or 
owners. 

Being  the  same  premises  which  were  conveyed  by  James  K.  Ruther- 
ford as  sole  executor  of  the  last  will  and  testament  of  Henry  B. 
Proctor,  deceased,  to  Andrew  Allison  Logan,  by  deed  dated  8th 
December,  1903,  and  recorded  in  St.  Lawrence  County  clerk's  office, 
loth  December,  1903,  at  10.30  a.  m.  in  Liber  162C  of  Deeds,  at 
page  1720,  &'c. 

SIXTH. 

All  that  certain  gristmill  and  water  lot,  or  piece  of  land  covered 
with  water,  situate  in  the  bed  of  the  River  St.  Lawrence,  in  the  town 
of  Madrid  (now  Waddington),  county  of  St.  Lawrence,  and  State 
of  New  York,  below  and  adjoining  to  the  dam  erected  between  the 
said  village  and  the  island  called  "  Isle  au  Rapid  Plat,"  the  said 
lot  of  land  hereby  intended  to  be  described. 

Beginning  at  the  southwesterly  corner  of  said  mill,  thence  running- 
northwardly  along  the  same  53  feet  to  its  northwesterly  corner; 
thence  eastwardly  along  the  northerly  line  of  said  mill  to  the  said 
dam ;  thence  northwardly  along  the  same  12  feet ;  thence  eastwardly 
by  a  line  at  right  angles  to  the  said  dam  to  the  westerly  line  of  said 
bridge;  thence  southwardly  along  the  westerly  line  of  the  said 
bridge  to  that  point  therein  where  it  shall  be  intersected  by  a  line 
to  be  drawn  eastwardly  in  continuation  of  the  southerly  side  of  said 
mill;  thence  westwardly  by  that  line  to  the  place  of  beginning. 
Together  with  the  right  and  privilege  of  drawing  off  the  water  of  the 
pond  or  river  above  the  said  dam  and  of  using  and  applying  the  same 
for  the  purposes  of  the  said  mill  or  for  any  other  hydraulic  purpose, 
provided  that  the  water  so  to  be  drawn  from  the  said  pond  shall  not 
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exceed  in  quantity  what  may  be  sufficient  to  propel  six  pair  of  sets 
of  millstones  for  the  grinding  of  wheat  or  corn.  And  also  the  right 
and  privilege  of  passing  and  repassing  through  and  along  a  road 
or  passageway  of  at  least  4  rods  in  width,  to  be  left  open  betAveen 
Xorth  Street  and  the  canal  hereinbefore  mentioned.  And  also  the 
right  and  privilege  of  erection  and  maintaining  a  bridge  or  plat- 
form from  the  said  road  or  passageway  to  the  second  floor  of  tiie  said 
mill,  but  so  always  as  to  leave  a  free  and  open  space  beneath  the 
same  for  the  passage  of  boats  through  a  navigable  canal  about  to  be 
constructed  along  the  southerly  foundation  wall  of  the  said  mill  from 
the  said  niill  pond  toward  the  mouth  of  Sucker  Creek.  Saving  and 
reserving,  nevertheless,  to  the  said  Joshua  Waddington  and  Thomas 
Ludlow  Ogden.  their  heirs  and  assigns,  the  privilege  and  benefit 
of  the  said  wall  and  the  right  and  privilege  of  extending  the  said 
wall  eastwardly  through  and  along  the  southwardly  lino  of  the  lot 
hereby  conveyed  from  the  said  mill  down  to  the  said  first-mentioned 
bridge,  and  of  maintaining  and  keeping  up  the  same  as  an  embank- 
ment for  the  purpose  of  sustaining  and  confining  the  waters  of  the 
-aid  proposed  canal.  Subject,  nevertheless,  to  a  certain  agreement 
bearing  date  March  20th,  1831,  made  by  and  between  the  said  Joshua 
Waddington  and  Thomas  Ludlow  Ogden  of  the  one  part  and  George 
Redington  of  the  other  part,  concerning  the  future  reparation  and 
maintenance  of  the  said  dam  and  bridge;  and  to  all  the  conditions 
and  provisions  thereof  in  respect  to  the  reparation  and  maintenance 
of  the  said  dam  so  far  forth  as  the  same  are  or  may  be  applicable 
to  the  ownei-  or  owners  of  the  premises  hereby  granted  and  con- 
veyed, and  expressly  charged  with  the  performance  and  fulfillment 
of  all  the  duties  and  obligations  thereby  declared  to  be  incumbent 
on  the  owner  or  owners. 

Sa\  ing.  however,  excepting  and  expressly  reserving  from  the  said 
lot  herein  described,  a  portion  of  the  same  forty  feet  by  fifty  feet  in 
extent  which  portion  may  be  described  as  follows : 

Beginning  at  the  southeasterly  corner  of  the  lot  heretofore 
described  and  running  thence  northerly  along  tlie  westerly  line  of 
the  bridge  heretofore  mentioned  50  feet;  thence  westerly  on  a  line 
parallel  to  the  soutlierly  line  of  the  lot  heretofore  described  40  feet; 
thence  southerly  on  a  line  parallel  with  the  westerly  line  of  the 
said  bridge  to  the  southerly  line  of  the  lot  heretofore  described  50 
feet :  thence  eastei  ly  along  the  southerly  line  of  the  lot  heretofore 
described  to  the  place  of  beginning. 

Also  all  that  tract  or  parcel  of  land,  situate  in  the  village  of  Wad- 
dington. county  of  St.  Lawrence,  and  State  of  New  York,  on  the 
north  side  of  the  canal  in  said  village  being  the  west  part  of  the  lot 
adjoining  to  the  furnace  lot  and  next  adjoining  on  the  east  line  of 
James  Z.  Skinner's  tannery  lot  being  twenty-five  feet  front  on  the 
canal  and  being  of  the  same  width  on  tlie  north  or  I'iver  front.  The 
said  lot  to  run  from  the  north  bank  of  the  canal  toward  the  river 
aforesaid  one  hundred  and  fifty  feet  containing  three  thousand  seven 
hundred  and  fifty  square  feetj  it  being  understood  and  agreed  that 
the  above  described  lot  does  not  extend  to  the  river  aforesaid,  sub- 
ject to  all  the  conditions  contained  in  a  deed  from  Delide  Brault  to 
Harriet  Corrons.  dated  tlie  liOth  day  of  July,  1882,  and  recorded  in 
the  St.  LawHMice  County  clerk's  office  on  the  20th  day  of  September, 
188-J.  ill  iiook  HOC  of  Deeds,  at  page  544. 
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Being  the  same  premises  which  were  conveyed  by  Bert  S.  Crapser 
to  Andrew  Allison  Logan  by  deed  dated  24th  August,  1905,  and 
recorded  in  St.  Lawrence  County  clerk's  office  31st  August,  1905, 
at  twelve  m.  in  Liber  166C  of  Deeds  at  page  1528,  &c. 

SEVENTH. 

All  that  certain  lot,  piece,  or  parcel  of  land  situate  on  the  northerly 
side  of  East  North  Street  in  the  village  of  Waddington,  county  of 
St.  Lawrence,  and  State  of  New  York,  being  the  lot  of  land  on 
which  the  tannery  of  said  Fenton  is  erected,  the  beginning  corner 
of  which  lot  is  to  be  ascertained  by  running  the  following  lines  and 
distance,  that  is  to  say:  Beginning  at  the  northwesterly  corner  of 
Judge  Richard's  house  in  said  village,  which  is  the  intersection  of 
the  easterly  side  of  Grass  Street,  and  southerly  side  of  East  North 
Street,  and  thence  northeasterly  along  the  southerly  side  of  East 
North  Street  7  chains  and  2  links;  thence  northwesterly  at  right 
angles  across  East  North  Street  1  chain  and  50  links  to  the  northerly 
side  of  said  street,  being  the  place  of  beginning,  and  running  from 
thence  at  right  angles  to  said  East  North  Street  towards  the  St. 
Lawrence  river  5  chains  and  97  links  to  a  stone  corner  standing 
within  the  high-water  margin  of  the  St.  Lawrence  River;  thence  at 
right  angles  to  the  last  line  down  the  river  1  chain  and  50  links  to  a 
stone  corner  which  is  also  within  the  high-water  margin  of  said 
river;  thence  at  right  angles  to  the  last  line  parallel  to  the  first 
line  5  chains  and  97  links  to  a  stone  corner  standing  on  the  northerly 
side  of  East  North  Street ;  thence  up  the  northerly  side  of  East  North 
Street  1  chain  and  50  links  to  the  place  of  beginning. 

Containing  eighty-nine  and  one-half  one-hundredths  of  an  acre  of 
land,  be  the  same  more  or  less. 

Saving,  excepting,  and  reserving  out  of  said  premises  so  much 
thereof  as  was  reserved  by  David  A.  Ogden  in  his  deed  of  the  fore- 
going-described premises  to  Jason  Fenton  for  the  purpose  of  cut- 
ting a  canal  through  said  premises.  This  reserved  parcel  is  de- 
scribed in  said  deed  as  follows : 

Beginning  at  a  stone  corner  on  the  westerly  line  of  the  lot  above 
described  3  chains  and  70  links  from  the  southwest  corner  of  said  lot 
and  thence  continuing  on  the  westerly  line  of  said  lot  toward  the 
river  61  links  to  a  stone  corner ;  thence  across  the  said  lot  to  the  east- 
erly line  thereof  so  as  to  be  1  chain  and  42  links  distant  from  the 
northeast  corner  thereof;  thence  along  the  easterly  line  of  the  said 
lot  toward  East  North  Street  61  links;  thence  across  the  said  lol 
on  a  line  parallel  with  the  said  northerly  line  last  mentioned  and  61 
links  distant  therefrom  to  the  place  of  beginning. 

Containing  nine  one-hundredths  of  an  acre  of  land,  be  the  same 
more  or  less. 

Also  saving,  excepting,  and  reserving  all  that  part  of  said  premises 
which  were  heretofore  conveyed  by  Peter  Dalton  to  Elizabeth  Fenton 
by  deed  dated  4th  June,  1862,  and  recorded  in  St.  Lawrence  Comity 
clerk's  office  18th  March,  1864,  at  5  o'clock  p.  m.,  in  Liber  No.  70C  of 
Deeds,  at  page  399,  &c.,  and  in  said  deed  described  as  follows : 

All  that  certain  piece  or  parcel  of  land  situated  on  the  northerly 
side  of  East  North  Street  in  the  village  of  Waddington,  aforesaid,  the 
beginning  comer  of  which  lot  is  to  be  ascertained  by  running  the 
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following  lines  and  distances :  that  is  to  say,  begin  at  the  northwest- 
erly corner  of  the  house  formerly  occupied  by  Judge  Richards,  which 
the  intersection  of  the  easterly  side  of  Grasse  Street  and  southerly 
-ide  of  East  North  Street  and  thence  northeasterly  along  the  south- 
rly  side  of  East  North  Street  seven  chains  and  tAvo  links;  thence 
lorthwesterly  at  right  angles  across  East  North  Street  one  chain 
nd  fifty  links  to  the  northerly  side  of  said  street,  being  the  place  of 
eginning,  and  running  thence  north  twenty  degrees  west  two  chains 
and  sixty-nine  and  one-half  links  at  right  angles  from  said  street 
TO  a  post:  thence  north  seventy  degrees  east  one  chain  and  fifty 
inks  to  a  post:  thence  south  twenty  degrees  east  tAvo  chains  sixty- 
iine  and  one-half  links  to  the  northerly  line  of  East  North  Street; 
lience  S(^uth  seventy  degrees  west  along  the  line  of  said  street  one 
chain  and  fifty  links  to  the  place  of  beginning. 

Containing  iovxy  ono-hundredths  of  an  acre  of  land. 
Being  the  same  premises  Avhich  were  conveyed  by  Frances  A. 
Dalton  to  Andrew  Allison  Logan  by  deed  dated  Gth  November,  1905, 
and  recorded  in  St.  Lawrence  County  clerk's  office  3rd  March,  1906, 
at  9  a.  m..  in  Liber  167C  of  Deeds,  at  page  141:1,  &c. 

All  the  above-described  premises  are  conveyed  together  with  the 
rights,  privileges,  and  easements  which  appertain  or  have  been  here- 
tofore conveyed  with  each  and  ever}^  one  of  the  above-described 
pieces  or  parcels  of  land,  but  particularly  all  of  the  easements  and 
])rivileges  which  are  provided  for  by  a  certain  deed  or  agreement  made 
by  and  between  Joshua  Waddington  and  Thomas  LudloAv  Ogden, 
parties  of  the  first  part,  and  George  Redington,  part}?^  of  the  second 
part,  bearing  date  on  the  20th  of  March,  1831,  and  recorded  in  St. 
Lawrence  Countj^  clerk's  office  31st  May,  1831,  at  9  o'clock  a.  m.,  in 
Liber  13  «tf  Deeds,  at  page  359,  &c.,  and  also  subject  to  all  servitudes, 
condition^,  and  covenants  created  in  and  by  such  deed  or  agreement 
and  affecting  each  and  every  of  said  parcels  of  land,  whether  the  same 
are  above  named  or  not. 

Also  any  and  all  other  propertj^  franchises,  wafer  rights,  and  dams 
connecte<l  with  what  is  knoAvn  as  the  Waddington  Water  Power 
Property  generally  described  as  follows : 

All  that  tract  or  parcel  of  land  situate  in  the  toAvn  of  Waddington, 
county  of  St.  Lawrence  and  State  of  New  York,  bounded  and  de- 
sc-ribed  as  follows,  viz : 

lieginning  at  the  south westerh^  corner  of  the  lot  of  the  old  mill 
building  ( onnuonly  known  as  the  Proctor  Grist  Mill,  and  situate  at 
the  southerly  end  of  the  dam  erected  across  the  south  branch  of  the 
St.  Lawrence  River  between  the  village  of  Waddington  and  the  Isle 
all  Rapid  Plat,  and  running  northwardly  along  the  westerly  line  of 
said  old  grist  mill  53  feet  to  its  northwesterly  corner:  thence  east- 
wardly  along  the  northerly  line  of  said  mill  about  23  feet  to  the 
westerly  line  of  the  dam:  thence  northerly  along  the  westerly  line  of 
said  dain  about  G35  feet  to  an  angle  in  the  same;  thence  still  northerly 
along  the  westerly  line  of  said  dam  about  100  feet,  to  the  southerly 
line  of  the  Wing  Dam:  thence  westerly  along  the  Wing  Dam  to  the 
bank  oi  the  Isle  au  Rapid  Plat  where  the  said  Wing  Dam  is  attached 
to  the  said  bank:  thence  easterly  down  the  bank  to  low  mark  in  the 
St.  lyawrenee  River  below  said  Wing  Dam:  thence  easterly  along  the 
low  water  line  of  said  river  to  a  point  where  the  westerly  liiu^  of  the 
water  lot  formerly  beh^nging  to  John  T.  Rutherford  would  intersect 
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the  same  if  produced ;  thence  southerly  along  said  line  to  the  channel 
of  that  part  of  the  River  St.  Lawrence  flowing  south  of  said  island; 
thence  down  said  channel  to  a  point  where  the  easterly  line  of  the 
old  bridge  crossing  the  southerly  branch  of  the  St.  Lawrence  River 
would  intersect  the  same;  thence  southerly  along  said  line  to  the 
northerly  line  of  a  certain  parcel  of  land  or  water  lot  which  was 
conveyed  by  Sarah  M.  Ogden  to  Thomas  Dardis  on  the  23rd  day  of 
August,  1876 ;  thence  easterly  along  the  northerly  line  of  said  lot  to 
the  northeasterly  corner  thereof;  about  176  feet;  thence  at  right 
angles  southerly  110  feet  to  the  southeasterly  corner  thereof ;  thence 
at  right  angles  westerly  about  176  feet  to  the  easterly  line  of  said  old 
bridge;  thence  southerly  along  said  easterly  line  to  the  northerly  line 
of  a  parcel  of  land  conveyed  by  Isaac  Ogclen  and  wife  to  Henry  R. 
James  on  the  15th  day  of  May,  1863 ;  thence  easterly  along  said 
northerly  line  100  feet  to  the  northeasterly  corner  thereof;  thence 
southerly  along  said  easterly  line  about  70  feet  to  the  southeasterly 
corner  thereof ;  thence  westerly  along  the  southerly  line  thereof  100 
feet  to  the  easterly  line  of  said  old  bridge,  thence  southerly  along 
the  easterly  line  of  said  old  bridge,  about  550  feet  to  a  point  which 
would  be  the  northerly  line  of  said  Proctor's  Grist  Mill  lot  produced ; 
thence  westerly  along  said  line  about  24  feet  to  the  northeast  corner  of 
said  grist  mill  lot;  thence  southerly  along  the  easterly  line  of  said 
grist  mill  lot  about  15  feet  to  the  northeasterly  corner  of  the  Dunn 
and  Purvis  lot;  thence  westerly  along  the  northerly  line  of  said  lot 
40  feet  to  the  northwesterly  corner  thereof;  thence  southerly  along 
the  westerly  line  thereof  50  feet  to  the  southerly  line  of  said'  Proctor's 
Mill  lot ;  thence  westerly  along  the  southerly  line  of  said  mill  lot 
about  95  feet  to  the  place  of  beginning,  including  all  the  Proctor 
Grist  Mill  lot  excepting  the  Dunn  and  Purvis  lot;  the  entire  length 
of  the  dam  across  the  south  branch  of  the  St.  Lawrence  River;  the 
site  of  the  old  bridge  from  the  Proctor  Grist  Mill  lot  to  the  gravel 
bed ;  and  all  the  lands  between  said  dam  and  bridge ;  the  lands  lying 
northerh^  of  the  wing  dam  and  between  it  and  low-water  mark  on 
the  shore  of  the  island  so  far  easterly  as  the  westerly  line  of  the  old 
saw  mill  extended  and  to  the  channel  of  the  river  easterly  of  said 
line  down  to  the  easterly  line  of  the  old  bridge  extended. 

Together  with  all  the  water  rights,  rights  of  way  and  other  privi- 
leges belonging  to  said  lands. 

Also  all  that  tract  or  parcel  of  land  and  land  under  water  situate 
in  the  town  of  Waddington,  county  of  St.  Lawrence  and  State  of 
New  York,  lying  in  the  bed  of  that  part  of  the  River  St.  Lawrence 
flowing  between  the  island  known  as  Isle  au  Rapid  Plat  and  the 
southerly  shore  and  bounded  and  described  as  follows: 

Beginning  at  a  point  in  the  easterly  line  or  side  of  the  bridge  for- 
merty  located  below  the  dam  where  the  same  is  intersected  by  an 
extension  of  the  southerly  line  of  a  parcel  formerly  in  the  possession 
of  G.  Y/.  Osborne,  and  running  thence  easterly  along  the  extension 
of  said  southerly  line  of  said  lot  to  a  point  in  the  westerly  line  of  a 
proposed  extension  across  the  canal  of  Fenton  Street  in  said  vil- 
lage, supposed  to  be  about  three  hundred  feet ;  thence  northerly  along 
the  westerly  line  of  said  proposed  extension  of  Fenton  Street  afore- 
said ninety-seven  feet  to  a  point;  thence  westerly  on  a  line  parallel 
with  the  first  mentioned  line  to  a  point  in  the  easterly  line  of  side  of 
the  said  bridge,  supposed  to  be  about  three  hundred  feet ;  and  thence 
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southerly  along  the  easterly  line  or  side  of  said  bridge  ninety-seven 
feet  to  the  place  of  beginning. 

Also  the  right  to  remove  the  stone  bridge  above  the  dam  and  to 
erect  a  steel  bridge  in  its  place,  granted  to  said  Andrew  Allison 
Logan  by  Elizabeth  M.  Crapser  by  deed  dated  i24th  August,  1905^ 
and  recorded  in  St.  Lawrence  Countv  clerk's  office  '21st  September, 
1905,  in  Liber  Xo.  16SC  of  Deeds,  at  page  1870,  &c. 

Together  with  all  and  singular  the  tenements,  hereditaments,  and 
appurtenances  belonging  to  the  property  hereby  conveyed,  or  in  anj^- 
wise  thereto  ai)pertainirig,  and  the  reversions,  remainders,  tolls,  in- 
comes, rents,  issues,  and  profits  thereof,  and  also  all  the  estate,  right, 
title,  interest,  property,  possession,  claim,  and  demand  whatsoever^ 
as  well  in  law  as  in  equity,  of  the  party  o  fthe  first  part,  in  and 
to  the  same:  and  any  and  every  part  thereof  Avith  the  appurtenances,^ 
and  also  all  and  every  other  estate,  right,  title  and  interest,  property, 
and  appurtenances  which  the  said  party  of  the  first  part  may  here- 
after acquire.  To  have  and  to  hold  the  said  above  de-cribed  premises, 
property  rights,  franchises  and  appurtenances  unto  the  said  party 
of  the  second  part,  and  its  lawful  successor  or  successors  forever. 

But  in  trust  nevertheless,  for  the  benefit,  security  and  protection 
of  the  persons  and  corporations,  firms,  and  partnerships  who  ma}^  be 
or  become  holders  of  the  aforesaid  bonds  and  interest  coupons,  or 
any  or  either  of  them,  and  for  enforcing  the  payment  thereof,  when 
payable,  according  to  the  true  intent  and  meaning  of  the  stipulations 
of  this  mortgage  or  deed  of  trust,  and  of  said  bonds  and  said  interest 
coupons,  and  without  preference,  priority  or  distinction  as  to  lien  or 
otherwise  of  any  of  the  said  bonds  over  anv  of  the  others,  by  reason 
of  priority  in  the  time  of  issue  or  negotiation  thereof,  or  otherwise ; 
provided,  however,  and  these  presents  are  upon  the  express  condi- 
tion, that  if  the  party  of  the  first  part,  its  successors  or  assigns  shall 
well  and  truly  pay  or  cause  to  be  paid  unto  the  holders  of  the  bonds 
to  be  issued  hereunder,  the  principal  and  interest  to  become  due 
th.ereon  to  said  holders  at  the  times  and  in  the  manner  stipulated  in 
said  bonds  and  in  said  interest  coupons  according  to  the  true  intent 
and  meaning  thereof  and  shall  well  and  truly  keep,  observe  and  per- 
form all  and  singular  the  covenants,  promises  and  conditions  in  the 
said  bonds  hereby  secured  and  in  this  indenture  expressed  to  be 
kept,  observed,  and  performed  by  or  on  the  part  of  th.e  said  party 
of  the  first  part,  then  these  presents  and  the  estate  and  right  tl  ('rel)v 
granted  shall  cease,  determine,  and  be  void;  otlie^'wise  to  r-m  m 
full  force.  The  New  York  and  Ontario  Power  Company  for  itself, 
itv  successors  and  assigns,  doth  hereby  convenant  and  agree  with  the 
trustee  and  the  respective  persons,  corporations,  firms,  and  partner- 
sliips  who  shall  hold  any  of  said  bonds  or  coupons  that  the  further 
trusts,  uses,  purposes,  conditions,  and  covenants  upon  which  said 
piopeity  and  franchises  here])y  mortgaged  and  conveyed  are  to  be 
lie)<l  by  the  trustee  and  subject  to  which  the  said  bonds  secured  hereby 
and  to  be  issued  and  to  be  lield  l)y  each  and  e\'ery  holder  thereof, 
are  us  follows,  tliat  is  to  say: 

First.  This  moitgage  oi-  deed  of  trust  is  to  be  a  continuing  lien 
to  ^cH-ure  the  full  and  final  payment  of  the  pj-inci])al  and  interest  of 
all  lx>nds  which  may  from  time  to  time  be  issued  and  negotiated  unaer 
the  same,  but  so  that  tlie  total  aggregate  amount  of  s:iid  bonds  so 


432 


APPENDIX  TO  HEARINGS  AND  ARGUMENTS. 


issued  and  negotiated  shall  not  exceed  $2,000,000.00  and  to  be  issued 
upon  the  terms  and  of  the  denominations  and  to  mature  and  become 
payable  in  the  manner  and  at  the  place  and  time  or  times  herein- 
before stated,  with  interest  payable  as  so  stated. 

Second.  The  coupon  bonds  intended  to  be  secured  hereby  shall 
from  time  to  time  bft  executed  by  the  New  York  and  Ontario  Power 
Company  and  delivered  to  the  trustee,  to  be  certified  and  delivered 
by  it,  and  only  such  of  said  bonds  as  shall  be  certified  by  the  trustee, 
by  signing  the  certificate  endorsed  thereon,  shall  be  secured  by  this 
mortgage  or  deed  of  trust  or  to  be  entitled  to  any  lien  or  benefit 
thereunder,  and  such  certificate  of  the  trustee  shall  be  conclusive 
evidence  that  the  bonds  so  certified  have  been  duly  issued  hereunder 
and  are  entitled  to  the  benefit  of  the  trust  hereby  created.  One 
hundred  and  fifty  thousand  ($150,000)  dollars,  par  value  of  the 
bonds  hereby  secured,  shall  be  certified  and  delivered  upon  the  ex- 
ecution hereof,  to  or  upon  the  order  of  the  president  or  treasurer 
of  the  party  of  the  first  part.  The  trustee  shall  from  time  to  time 
thereafter  deliver  bonds  to  or  upon  the  order  of  the  president  or 
treasurer  of  the  party  of  the  first  part  upon  receipt  of  a  copy  of  a 
resolution  of  the  board  of  directors  of  the  party  of  the  first  part 
certified  under  its  corporate  seal  by  its  secretary  or  treasurer;  pro- 
vided, however,  that  such  bonds  shall  in  no  event  be  so  certified  and 
delivered  to  an  amount  exceeding  the  amount  of  bonds  which  the 
party  of  the  first  part  shall  be  authorized  to  issue  by  order  of  the 
Public  Utilities  Commission  of  the  State  of  New  York  or  other  body 
or  authority  performing  similar  functions.  A  certified  copy  of  such 
order  shall  be  sufficient  evidence  to  the  trustee  of  the  amount  of 
bonds  entitled  to  be  issued  hereunder. 

Third.  The  Ncav  York  and  Ontario  Power  Company  covenants 
and  agrees  that  it  will  fully  and  entirely  pay  off,  and  satisfy  the 
whole  of  said  bonds  to  be  isssued  hereunder,  principal  and  interest, 
according  to  the  terms  thereof  without  delay  and  without  deduction 
from  either  said  principal  or  interest  for  any  taxes,  assessments,  and 
governmental  or  other  charges  now  or  hereafter  imposed  upon  the 
said  bonds,  or  any  interest  thereon,  either  by  the  United  States  or 
by  any  State,  county,  or  municipal  authority  which  the  New  York 
and  Ontario  Power  Company  may  be  required  to  deduct  therefrom. 

Fourth.  Until  default  shall  be  made  in  the  payment  of  the  prin- 
cipal or  interest  of  any  of  the  bonds  hereby  secured  or  any  part 
thereof  as  and  when  the  same  shall  become  due  and  payable,  or  in 
the  performance  or  observance  of  an}^  condition,  covenant,  agree- 
ment, or  requirement  of  said  bonds  or  of  this  mortgage  or  deed  of 
trust,  the  trustee  shall  permit  and  suffer  the  New  York  and  Ontario 
Power  Company,  its  successors  and  assigns,  to  possess,  operate,  and 
enjoy  the  real  and  personal  property  hereby  mortgaged,  with  the 
appurtenances  thereunto  belonging,  in  any  manner  not  inconsistent 
Avith  these  presents  and  to  receive  and  use  the  tolls,  incomes,  rents, 
issues,  and  profits  thereof. 

Fifth.  When  and  as  the  interest  coupons  annexed  or  to  be  annexed 
to  the  bonds  secured  hereby  mature  and  are  paid  by  the  New  York 
and  Ontario  Power  Company  or  by  any  person  or  corporation  for 
it  and  on  its  behalf,  they  shall  be  cancelled.  AH  coupons  maturing 
before  the  delivery  of  bonds  by  the  party  of  the  first  part  shall  be 
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cut  off  and  cancelled  by  the  })arty  of  the  second  i)art  before  the  de- 
livery of  such  bonds. 

Sixth.  The  New  York  and  Ontario  Power  Company  covenants 
and  agrees  that  it  shall  and  will,  from  time  to  time,  pay  and  dis- 
charge before  the  same  shall  fall  into  arrears,  all  taxes,  water  rates, 
assessments,  and  governmental  cliarges  lawfully  imposed  upon  the 
franchises  and  lands,  and  other  hereby  mortgaged  premises,  or  upon 
any  part  thereof,  the  lien  of  which  might  or  could  be  held  to  be 
superior  to  the  lien  hereof,  and  will  pay  and  discharge  all  claims  of 
every  kind  and  nature  Avhich  may  liereafter  become  a  lien  upon  the 
hereby  mortgaged  premises,  or  any  part  thereof,  prior  to  the  lien 
hereof  so  that  the  priority  of  this  mortgage  nuiy  be  duh^  preserved, 
and  will  keep  said  mortgaged  premises  in  good  repair  and  shall  not, 
and  will  not.  create  or  suffer  to  be  created  an}^  mechanics',  laborers',  or 
other  lien  or  charge  whatsoever  upon  the  mortgaged  premises  or  any 
part  thereof  which  might  or  could  be  prior  to  the  lien  of  these  pres- 
ents, or  to  do  or  suffer  any  matter  or  thing  whereby  the  lien  of  these 
presents  might  or  could  be  impaired,  until  tlie  bonds  hereby  secured 
with  all  interest  accrued  thereon  shall  be  fully  paid  and  satisfied. 

Seventli,  The  Xew  York  and  Ontario  Power  Company  further 
covenants  and  agrees  that  it  shall  and  will  at  all  times  until  said 
bonds  hereby  secured  Avith  all  interest  accrued  thereon,  shall  be  fully 
paid  and  satisfied,  keep  such  i^arts  of  said  mortgaged  premises  or 
property  as  are  liable  to  be  clestroyed  or  injured  by  fire,  insured 
against  loss  by  fire  in  some  solvent  fire  insurance  company  or  com- 
panies authorized  to  transact  business  in  tlie  State  of  New  York 
approved  by  the  trustee  to  an  amount  equal  to  the  insurable  value  of 
said  property  payable  in  case  of  loss  to  the  trustee;  and  all  moneys 
collected  from  such  insurance  shall  be  held  by  the  trustee  or  the 
further  security  of  the  bondholders  hereunder  until  it  shall  have 
been  certified  to  the  trustee  by  the  President  or  a  vice  president  and 
secretary  or  treasurer  of  the  Xew  York  and  Ontario  Power  Company 
that  after  the  fire  it  has  applied  an  equal  sum  of  money  to  the  recon- 
struction or  repair  of  the  part  of  tlie  premises  destroyed  or  injured 
or  to  the  erection  of  other  permanent  improvements  upon  such  mort- 
gaged premises ;  whereupon  from  such  insurance  moneys  held  by  the 
trustee  there  shall  be  paid  to  said  Xew  York  and  Ontario  Power  Com- 
pany from  time  to  time,  an  amount  equal  to  the  amount  so  certified  to 
have  been  applied  by  it,  after  the  fire  to  such  reconstruction,  repair, 
or  erection. 

Eighth.  The  said  New  York  and  Ontario  Power  Company  shall 
and  will  from  time  to  time  during  the  continuance  of  this  trust  and 
mortgage,  make,  execute,  and  deliver,  all  such  further  instruments 
and  conveyances  as  ma)'  be  necessary  to  vest  in  said  trustee  and  its 
successor  and  successors,  the  within  described  and  all  subsequently 
acquird  property  and  rights  of  property  to  facilitate  the  execution 
of  said  trust. 

Xinth.  It  is  further  covenanted  and  agreed  that  the  personal  prop- 
erty hereinbefore  described  and  hereby  conveyed  or  intended  so  to 
be.  shall  be  real  estate  for  all  tlie  purposes  of  this  instrument  and 
shall  be  held  and  taken  to  be  fixtures  and  appurtenances  of  the 
rrortgaged  premises  and  as  a  part  thereof,  and  are  to  be  used  and 
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sold  tliereAvitli  and  not  separate  therefrom,  except  as  herein  ex- 
pressly provided. 

Tenth.  The  said  New  York  and  Ontario  Power  Company  shall  be 
permitted  to  alter,  remove,  or  sell  any  buildings,  fixtures,  machinery 
or  other  appliances  upon  the  mortgaged  premises  which  can  not  be 
advantageously  used  in  the  judicious  operation  and  management  of 
the  business  of  the  said  company,  provided  that  no  such  sale  or  re- 
moval shall  be  made  if  such  property  to  be  so  sold  or  removed  ex- 
ceeds in  value  the  sum  of  five  thousand  ($5,000)  dollars,  unless  the 
board  of  directors  of  said  New  York  and  Ontario  Power  Company 
shall  by  resolution  certify  that  it  is  for  the  true  interest  of  said 
company  and  its  bondholders  that  such  sale  or  removal  should  be 
made,  and  unless  the  written  consent  of  the  trustee  shall  also  be  ob- 
tained ;  and  it  is  further  provided  that  in  case  of  a  sale  or  removal 
of  the  property  herein  mentioned  the  value  thereof  or  the  money  to 
be  received  therefrom  shall  be  paid  to  the  trustee  herein,  which  money 
may  upon  request  of  the  New  York  and  Ontario  Power  Company  be 
paid  by  the  trustee  upon  receipt  by  it  of  a  copy  of  a  resolution  of 
the  board  of  directors  of  said  company  certified  by  its  secretary  or 
treasurer  over  its  corporate  seal  to  pay  for  other  buildings,  fixtures, 
machinery  or  other  appliances  in  said  resolution  stated  to  be  of  equal 
value  placed  in  or  upon  the  mortgaged  property;  or,  if  the  said  New 
York  and  Ontario  Power  Company  fails  to  make  such  request,  then  the 
said  trustee  may  invest  the  same  in  bonds  secured  by  this  mortgage 
or  in  bonds,  mortgages,  or  securities  authorized  by  law  for  the  in- 
vestment of  funds  of  savings  banks  in  the  State  of  New  York,  which 
bonds,  mortgages,  or  securities  shall  be  held  for  the  further  security 
of  the  bonds  secured  by  this  mortgage ;  but  until  default  in  the  pay- 
ment of  the  principal  or  interest  of  the  bonds  secured  hereby,  or 
some  pai't  thereof,  the  interest  and  income  of  said  bonds,  mortgages, 
and  securities  shall  be  paid  to  the  New  York  and  Ontario  Power 
Company.  The  trustee  may  accept  a'S  sufficient  evidence  of  any  fact 
hereunder  the  sworn  certificate  of  the  president  or  vice  president  and 
secretary  or  treasurer  of  the  company. 

Eleventh.  In  case  default  shall  be  made  in  the  payment  of  any 
interest  on  any  of  said  bonds  secured  hereby,  as  and  when  such 
interest  shall  become  due,  and  such  default  shall  continue  for  six 
months,  or  in  case  default  shall  be  made  in  the  payment  of  the  prin- 
cipal of  any  of  the  said  bonds  when  the  same  shall  mature  or  other- 
wise become  payable,  then  and  every  such  case,  the  trustee  may,  and 
upon  the  request  of  the  holders  of  twenty-five  per  cent  in  interest  of 
the  bonds  hereby  secured  and  then  outstanding,  by  an  instrument 
or  concurrent  instruments  in  writing,  signed  by  them  or  by  their  at- 
torneys in  fact  duly  authorized  for  that  purpose,  and  upon  being 
indemnified  to  its  satisfaction,  shall  with  or  without  entry,  sell  all 
the  premises,  estate,  property,  rights  and  franchises  hereby  conveyed, 
or  so  intended  to  be,  at  public  auction  at  Waddington  aforesaid, 
after  giving  notice  of  such  sale  as  required  by  law,  and  also  notice 
by  publication  in  at  least  two  newspapers  published  in  said  county 
of  St.  Lawrence  at  least  once  a  week  for  six  consecutive  weeks  next 
preceding  such  sale,  and  from  time  to  time  adjourn  such  sale  or  sales, 
and  upon  any  sale  or  sales  hereunder  make  and  deliver  to  the  pur- 
chaser and  purchasers  of  the  premises,  estate,  propert}^,  rights  and 
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franolii>es  si)  sold,  a  ^iood  aiul  siitticieiit  deiHl  or  deeds  for  the  same, 
Avhioli  sale  shall  be  a  perpetual  bar.  both  in  law  and  equity  against 
the  said  New  York  and  Ontario  Power  Company,  and  all  persons  and 
corporations  lawfully  claiming,  or  to  claim  by,  through,  or  under  it, 
and  upon  making  of  any  such  sale  the  principal  of  all  the  bonds 
hereby  secured  and  then  outstanding  shall  forthwith  become  due  and 
payable,  anything  in  said  bond  to  the  contrary  notwithstanding,  and 
upon  the  making  of  any  such  sale,  the  said  trustee  shall  appl}^  the 
proceeds  thereof  as  follows,  to  Avit: 

1.  To  the  payment  of  the  costs  and  expenses  of  such  sale  or  sales, 
including  a  reasonable  compensation  to  such  trustee,  its  agents,  at- 
torneys, and  counsel,  and  all  expenses,  liabilities,  and  advances  made 
and  incurred  by  such  trustee  in  managing  and  maintaining  the  prop- 
erty hereby  conveyed,  or  intended  to  be.  and  all  taxes  and  assessments 
superior  to  the  lien  of  these  presents. 

2.  To  the  payment  of  the  whole  amount  of  principal  and  interest 
which  shall  then  be  owing  or  unpaid  upon  the  bonds  secured  hereby, 
without  any  preference  or  priority  whatever,  whether  the  said  prin- 
cipal by  the  tenor  of  said  bonds,  be  then  due  or  yet  to  become  due; 
and  in  case  of  the  insufficiency  of  such  proceeds  to  pay  in  full  the 
whole  amount  of  such  principal  and  interest  owing  and  unpaid  upon 
the  said  bonds,  then  to  the  payment  of  such  principal  and  interest 
pro  rata,  without  preference  or  priority,  but  ratably,  to  the  aggre- 
gate amount  of  such  principal  and  accrued  and  unpaid  interest. 

3.  To  pay  over  the  surplus,  if  any,  to  whomsoever  may  be  lawfully 
entitled  to  receive  the  same. 

Twelfth.  It  is  further  declared  and  agreed  that  the  receipt  of 
the  trustee,  who  shall  make  the  sale,  hereinbefore  autliorized,.  shall  be 
a  sufficient  discharge  to  the  purchaser  or  purchasers  at  such  sale  for 
his  or  their  purchase  money,  and  such  purchaser  ci'  i)urchasei's.  his  or 
their  heirs  or  assigns,  or  personal  representatives,  shall  not,  after  pay- 
ing -uch  purchase  money  and  receiving  such  receipt  of  the  trustee 
therefor  be  obliged  to  see  to  the  application  of  such  purchase  money 
upon  cr  for  the  trust  or  purposes  of  these  presents,  or  be  in  anywise 
answerable  for  any  loss,  misapplication,  or  non-application  of  such 
purchase  money  by  the  trustee. 

Thirteenth.  In  case  default  shall  be  made  in  the  payment  of  the 
principal  or  interest  of  anv  of  said  bonds  when  the  same  shall  be- 
come due  and  payable,  or  in  the  observance  or  performance  of  any 
covenant  or  condition  in  said  bonds  or  herein  contained  on  the  part 
of  the  party  of  the  first  part,  and  such  default  shall  continue  for 
six  months,'  it  shall  be  for  the  duty  of,  and  it  is  hereby  made  obli- 
gatory upon  the  trustee  upon  the  request  in  writing  of  the  holders 
of  twenty-five  per  cent  in  interest  of  said  bonds  hereby  secured  and 
then  outstanding,  and  upon  indemnification  satisfactory,  to  proceed 
forthwith  to  enforce  the  rights  of  the  said  trustee  and  of  the  bond- 
holders hereunder  by  sale  or  entry  or  both,  according  to  such  requisi- 
tion, or  by  judicial  proceedings  for  such  purpose,  as  it  being  advised 
by  counsel  iearned  in  the  law,  shall  deem  most  expedient  in  the  inter- 
est of  the  holders  of  the  bonds  secured  herel)y. 

Fourteenth.  The  several  remedies  granted  hereunder  shall  be  cumu- 
lative and  not  exclusive  one  of  the  other,  and  shall  be  in  addition  to 
all  other  remedies  to  enforce  the  lien  of  such  presents. 
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Fifteenth.  In  case  of  any  default  on  its  part,  as  aforesaid,  the 
party  of  the  first  part  shall  not,  and  will  not  apply  for  or  avail 
itself  of  any  appraisement,  valuation,  stay,  extension,  or  redemption 
laws,  now  existing,  or  which  may  hereafter  be  passed,  in  order  to 
prevent  or  hinder  the  enforcement  or  foreclosure  of  this  mortgage 
or  the  absolute  sale  of  the  premises  hereby  granted  free  from  any 
right  of  redemption,  or  the  final  and  absolute  putting  into  possession 
thereof  immecliately  after  such  sale  the  purchaser  or  purchasers 
thereof,  but  hereby  waives  the  benefit  of  all  such  laws. 

Sixteenth.  Upon  the  filing  of  a  bill  in  equity  or  other  com- 
mencement of  judicial  proceedings  to  enforce  the  rights  of  the 
trustee  of,  or  the  bondholders  under,  these  presents  the  said  trustee 
shall  be  entitled,  as  a  matter  of  right,  to  the  appointment  of  a 
receiver  or  receivers  of  the  property  hereby  mortgaged,  and  of  the 
earnings,  income,  rents,  issues,  and  profits  thereof,  pending  such 
proceedings. 

Seventeenth.  Upon  payment,  when  due,  of  all  the  principal  and 
iiiterest  of  all  the  bonds  which  shall  have  been  issued  hereunder 
and  upon  performance  of  all  other  covenants  hereunder  of  the 
party  of  the  first  part,  the  trustee  shall,  upon  the  written  request 
of  the  New  York  and  Ontario  Power  Company  forthwith  enter 
satisfaction  of  this  mortgage  upon  the  records,  and  shall  do,  make, 
execute,  and  deliver  such  deeds,  acts,  instruments,  or  assurances  as 
may  be  necessary  to  vest  all  the  mortgaged  premises  and  property 
in  the  said  New  York  and  Ontario  Power  Company,  its  successors 
and  assigns,  free  and  dischn-.-jed  from  the  lien  of  these  presents. 

Eighteenth.  And  it  is  covenanted  and  agreed  that  the  trustee 
may  resign  and  discharge  itself  of  the  trust  hereby  created  by  notice 
in  writing  to  the  NeAv  York  and  Ontario  Power  Company,  to  be 
given  at  least  two  months  before  such  resignation  shall  take  effect. 
And  whenever  notice  of  such  resignation  is  so  given  or  a  vacancy 
in  the  office  of  trustee  hereunder  shall  occur,  a  new  trustee  shall 
be  appointed  by  the  Supreme  Court  of  the  State  of  New  York  upon 
application  at  special  term  thereof  in  the  judicial  district  in  which 
the  office  of  the  New  York  and  Ontario  Power  Company  is  located, 
upon  the  verified  petition  of  the  New  York  and  Ontario  Power 
Company,  or  upon  like  petition  of  twenty-five  per  cent  of  the  bond- 
holders ;  notice  of  such  application,  however,  to  be  given  by  publica- 
tion in  two  newspapers  published  in  St.  Lawrence  County  for  at 
least  two  weeks  immediately  prior  to  the  presentation  of  said  peti- 
tion to  such  special  term.  It  shall  be  no  part  of  the  duty  of  the 
trustee  to  record  this  instrument  as  a  mortgage  or  conveyance  of 
real  estate,  or  to  file  or  record  the  same  as  a  chattel  mortgage,  or 
to  re-file  or  rencAV  the  same,  or  to  procure  any  further  assurance, 
or  to  do  any  other  act  for  the  continuance  of  the  lien  of  this 
indenture,  or  to  give  notice  of  the  existence  of  the  lien  thereof,  or 
to  extend  or  supplement  the  lien  sought  to  be  created  hereby; 
nor  shall  it  be  any  part  of  the  duty  of  the  trustee  hereunder  to  effect 
insurance  against  fire  or  other  damage  on  any  portion  of  the  prop- 
erty hereby  mortgaged,  or  to  renew  any  policies  of  fire  or  other 
insurance,  or  to  keep  itself  informed  or  advised  as  to  the  payment 
of  any  taxes  or  assessments  that  may  be  imposed  upon  the  prop- 
erty, real  or  personal,  affected  by  this  mortgage;  or  to  require  the 
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paviueiit  of  such  taxes  or  assessments,  but  the  trustee  may,  in  its  dis- 
cretion, at  the  expense  of  the  Xew  York  and  Ontario  Power  Com- 
pany, do  any  or  all  of  the  matters  or  things  in  this  article  set  forth, 
or  re(]uire  the  same  to  be  done. 

Nineteenth.  The  trustee,  the  party  hereto  of  the  second  part,  for 
Itself  and  its  successor  or  successors,  hereby  accepts  the  trust  and 
a^siune<  the  duties  herein  created  and  imposed  upon  it,  but  only 
upon  the  followinir  terms  and  conditions,  to  wit: 

(1)  The  recitals  of  fact  herein  contained  and  contained  in  the 
bonds  hereby  secured  shall  be  taken  as  statements  of  the  New  York 
and  Ontario  Power  Company  and  shall  not  be  construed  as  made 
by  the  trustee. 

*  (*2)  The  trustee  may  select  and  employ  in  and  about  the  execution 
of  this  trust,  suitable  a<rents  and  attorneys  whose  reasonable  com- 
pensation shall  be  paid  to  the  trustee  by  the  New  York  and  Ontario 
Power  Company,  or  in  defatilt  of  such  payment  shall  be  a  charge 
upon  the  hereby  morto-aged  premises  and  property  and  the  proceeds 
.hereof  paramount  to  said  bonds,  and  the  trustee  shall  not  be  liable 
for  any  neo:lect,  omission,  or  wrongdoing  of  such  agents  or  attorneys, 
reasonable  care  being  exercised  in  their  selection,  nor  shall  the  trus- 
tee be  otherwise  answerable  save  for  its  ow^n  gross  negligence  or  wil- 
ful defatilt. 

(3)  The  trustee  shall  have  a  first  lien  upon  the  mortgaged  prem- 
ises, and  fimd  for  its  reasonable  expenses,  counsel  fees  and  compen- 
sation incurred  in  and  about  the  execution  of  the  trust  hereby  cre- 
ated, and  the  exercises  and  performance  of  its  power  and  duties  here- 
under. 

(4)  The  trustee  shall  be  under  no  obligation  or  duty  to  perform 
any  act  hereunder  or  to  defend  any  suit  in  respect  hereof  unless  rea- 
sonably indemnified.  The  trustee  shall  not  be  bound  to  recognize  any 
person  as  a  bondholder  unless  nor  until  his  bonds  are  submitted  to 
the  trustee  for  inspection,  if  required,  and  his  title  satisfactorily 
established,  if  desputed. 

(5)  The  exclusive  right  of  action  hereunder  shall  be  vested  in  the 
trustee  until  refusal  on  its  part  so  to  act;  and  no  bondholder  shall  be 
entitled  to  enforce  these  presents  until  after  demand  made  upon  the 
trustee,  accompanied  by  tender  of  indemnity  and  a  refusal  by  the 
triLstee  to  act  in  accordance  with  said  demand. 

(6)  The  trustee  shall  be  protected  in  acting  upon  any  notice,  re- 
quest, consent,  certificate,  bond,  or  other  paper  or  docmnent  believed 
by  it  to  be  genuine  and  to  have  been  signed  by  the  proper  party. 

Twentieth.  By  an  order  of  the  Gas  and  Electricity  Commission 
of  the  State  of  New  York  bearing  date  the  2d  day  of  May,  1907,  the 
New  York  and  Ontario  Power  Company  was  authorized  to  issue  at 
this  time  onh^  one  hundred  and  fifty  thousand  ($150,000.00)  dollars, 
of  its  bonds  secured  by  a  mortgage  upon  its  property,  therefore,  in 
accordance  with  said  order  one  hundred  and  fifty  thousand  ($150,- 
iKXJ.OO)  dollars  of  said  bonds  are  to  be  issued  at  this  time  under  this 
mortgage. 

In  witness  whereof,  the  said  New  York  and  Ontario  Power  Com- 
pany has  caused  these  presents  to  be  signed  in  its  corporate  name  by 
it.fe  president,  and  its  corporate  seal  to  be  hereinito  affixed  and  at- 
iest<?d  by  its  sf^cretary.  and  tlu^  ^aid  Knick(M'l)ock('i*  Trust  Coin])any 
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has  also  caused  these  presents  to  be  signed  in  its  corporate  name  by 
its  })resident,  and  its  corporate  seal  to  be  hereunto  affixed  and  at- 
tested by  its  secretary,  all  the  day  and  year  first  above  written. , 

New  York  and  Ontario  Power  Company. 

David  J.  Crighton,  Jr.,  President. 

[Seal  of  New  York  and  Ontario  Power  Company.] 

Sealed  and  delivered  in  the  presence  of — 
Attest : 

Garnet  H.  Weldrum,  Secretary. 

Knickerbocker  Trust  Co., 
By  B.  L.  Allen,  President. 

[Seal  of  Knickerbocker  Trust  Company.] 

Attest : 

F.  G.  King,  Secretary. 

State  of  New  York, 

St.  Lawrence  County.,  ss: 
On  the  31st  day  of  August,  in  the  year  1907,  before  me  personally 
came  David  J.  Crichton,  jr.,  to  me  known,  who  being  by  me  duly 
sworn,  did  depose  and  say  that  he  resided  in  the  city  of  Ogdensburg, 
that  he  is  the  president  of  the  New^  York  and  Ontario  Power  Com- 
pany, the  corporation  described  in  and  which  executed  the  above 
instrument,  that  he  knew  the  seal  of  said  corporation,  that  the  seal 
affixed  to  the  said  instrument  was  such  corporate  seal,  that  it  was 
so  affixed  by  order  of  the  board  of  directors  of  said  corporation,  and 
that  he  signed  his  name  thereto  by  like  order. 

Daniel  M.  Spratt, 
Notary  Public^  St.  Lawrence  County. 

State  oe  New  York, 

County  of  New  York.,  ss: 
On  this  16th  day  of  September,  in  the  year  1907,  before  me  per- 
sonally came  B.  L.  Allen,  to  me  known,  who  being  by  me  duly  sworn, 
did  depose  and  say  that  he  resided  in  East  Orange,  N.  J. ;  that  he  is 
the  3d  vice  president  of  the  Knickerbocker  Trust  Company,  the  cor- 
poration described  in  and  which  executed  as  trustee  the  above  in- 
strument; that  he  knew  the  seal  of  said  corporation;  that  the  said 
seal  affixed  to  said  instrument  was  such  corporate  seal ;  that  it  was  so 
affixed  by  order  of  the  board  of  directors  of  said  corporation,  and 
that  he  signed  his  name  thereto  by  like  order. 

O.  R.  JuDD,       [l.  s.] 
Notary  Public,  Kings  County. 

Ctf .  filed  in  New  York  County. 

State  oe  New  York, 

County  of  New  York.,  ss: 
I,  Peter  J.  Dooling,  clerk  of  the  county  of  New  York,  and  also 
clerk  of  the  supreme  court  for  the  said  county,  the  same  being  a  court 
of  record,  do  hereby  certify  that  O.  R.  Judd,  whose  name  is  sub- 
^xribed  to  the  certificate  of  the  proof  or  acknowledgment  of  the  an- 
nexed instrument  and  thereon  written,  was,  at  the  time  of  taking 
such  proof  or  acknowledgment,  a  notary  public  in  and  for  the  county 
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New  York,  dwelling  in  the  said  county,  connnissioned  and  sworn 
md  duly  authorized  to  take  the  same.    And,  further,  that  I  am  w^ell 
acquainted  with  the  handwriting  of  such  notary,  and  verily  believe 
hat  the  signature  to  the  said  certificate  of  proof  or  acknowledgment 
is  genuine. 

In  testimony  whereof  I  have  hereunto  set  my  hand  and  affixed 
;he  seal  of  the  said  court  and  county  the  IG  day  of  Sept.,  1907. 

Peter  J.  Doolixg.    [l.  s.] 

Received  of  the  mortgagee  named  in  the  within  instrument 
^7r)0.00,  being  the  amount  of  the  tax  imposed  thereon  and  paid  at 
I  he  date  of  the  recording  thereof. 

Dated  Dec.  31,  1907. 

Chas.  R.  AValker, 
Recording  Officer  of  St.  Lawrence  County. 

Recorded  December  31,  1907,  9  a.  m.  C.  N.  Reynolds,  Dep.  Clerk. 
Recorded  in  Liber  1-1:3B  of  Mortgages,  at  page  712. 

State  of  Xew  York, 

St.  Laicrenct  County^  Cleric's  Office. 

I  hereby  certify  that  I  have  compared  the  foregoing  copy  with 
the  original  record  in  this  office,  and  that  it  is  a  true  and  correct 
transcript  therefrom,  and  of  the  whole  of  said  original. 

In  witness  whereof.  I  have  hereunto  set  my  hand  and  seal  of 
<  ffice.  at  Canton,  this  i27  day  of  Sept.,  1918. 

W.  W.  Halee,  Clerk. 


ExHiBrr  A-13. 
COPY  OF  ORDER  OF  PUBLIC  SERVICE  COMMISSION,  1909. 

state  of  new  YORK. 

Public  Service  Commission — Second  District. 

At  a  session  of  the  Public  Service  Comndssion,  second  district,  held 
at  the  capital.  Albany,  on  the  14th  day  of  January,  1909. 

Present :  Frank  W.  Stevens,  chairiuan ;  Martin  S.  Decker,  John  B. 
Olmsted,  commissioners. 

In  the  matter  of  the  petition  of  the  Xew  York  &  Ontario  Power 
Co..  under  section  69  of  the  Public  Service  Commissions  Law,  for 
authority  to  issue  $G64,741  capital  stock  and  $1,850,000  first 
moitgage  bonds. 

The  Xew  York  &  Ontario  Power  Co.  haMug,  ou  >so\ ember  17, 
1908.  filed  with  this  commission  its  petition,  under  section  69  of 
the  Pn.blic  Service  Commissions  Law.  for  authority  to  issue  $664,741 
common  capital  stock,  and  $1,850,000  first  mortgage  bonds  of  the 
denoi'iination  of  $500,  each  payable  August  1,  1937,  and  bearing 
interest  at  tlie  rate  of  5  per  cent,  per  annum,  to  be  secured  by  a 
first  mortgage  of  said  company  for  $1^,000,000,  dated  August  1, 
1907.  $150,000  in  bonds  under  which  first  mortgage  are  now  out- 
vtanding:  and  hearings  on  said  petition  basing  been  held  by  this 
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commission  in  the  city  of  Alban}^  on  November  30,  1908,  and  Janu- 
ary 12,  1909,  George  E.  Van  Kennen  and  J.  Wesley  Allison  appear- 
ing for  the  petitioner;  and  it  appearing  that  the  proceeds  of  the 
stock  and  bonds  hereinafter  authorized  to  be  issued  by  said  company 
are  to  be  used  in  the  construction  and  equipment  of  its  plant  and  for 
working  capital ;  and  this  commission  being  of  the  opinion  that  the 
entire  amount  of  capital  stock  asked  for  in  the  petition,  should  not  be 
consented  to  at  this  time ;  NOW,  upon  the  aforesaid  petition  and  ac- 
companying paper  and  evidence  at  the  hearings,  and  after  due  de- 
liberation, it  is 

Ordered^  (1)  That  under  section  69  of  the  Public  Service  Commis- 
sions Law,  this  commission  hereby  authorizes  the  New  York  & 
Ontario  Power  Co.  to  issue  $600,000  common  capital  stock  of  said 
company  of  the  par  value  of  $100  a  share,  the  use  of  the  capital  to 
be  secured  by  the  issue  of  said  stock  being,  in  the  opinion  of  this  com- 
mission, reasonably  required  for  the  said  purposes  of  said  corpora- 
tion ; 

Ordered^  (2)  That  under  section  69,  of  the  Public  Service  Com- 
missions Law,  this  commission  hereby  authorizes  the  New  York  & 
Ontario  Power  Co.  to  issue  $1,850,000  first  mortgage  bonds  of  said 
company  of  the  denomination  of  $500,  each,  payable  August  1,  1957, 
and  bearing  interest  at  the  rate  of  5  per  cent  per  annum,  and  to  be 
secured  by  a  first  mortgage  of  said  company  for  $2,000,000  dated 
August  1,  1907,  the  use  of  the  capital  to  be  secured  by  the  issue  of  said 
bonds  being,  in  the  opinion  of  tliis  commission,  reasonably  required 
for  the  saicl  purposes  of  said  corporation ; 

Ordered^  (3)  That  said  stock  shall  be  issued  under  this  authoriza- 
tion for  cash  only  at  par  value.  That  in  case  it  is  found  desirable 
to  issue  said  stock  or  any  part  thereof  for  property  or  services,  further 
application  shall  be  made  to  the  commission  for  its  authorization 
upon  which  application  the  value  of  the  property  or  services  shall  be 
fully  shown. 

Ordered^  (4)  That  sales  of  said  stock  shall  be  reported  from 
time  to  time  under  oath  to  this  commission  stating  all  details  of  prior 
purchaser,  amount  sold  and  amount  realized  in  full ; 

Ordered^  (5).  That  said  bonds  shall  be  issued  under  this  author- 
ization for  cash  only.  That  they  shall  not  be  sold  for  a  price  which 
shall  net  the  corporation  after  paying  all  fees,  discounts,  and  charges 
whatsoever,  less  than  81  per  cent  of  their  par  value  and  accrued  inter- 
est any. 

Ordered^  (6)  That  reports  under  oath  shall  be  made  from  time 
to  time  of  all  sales  of  bonds  stating  all  details  fully; 

Ordered^  (7)  That  a  report  under  oath  shall  be  made  in  any 
event  at  the  expiration  of  each  period  of  six  months  of  what  has 
been  done  under  this  authorization. 

Ordered^  (8)  That  the  proceeds  of  said  stock  and  bonds  shall  be 
used  for  the  following  purposes  only,  to  wit,  for  the  construction  of 
the  hydroelectric  plant  at  Waddington,  N.  Y.,  as  the  same  is  set  forth 
and  described  in  the  petition  and  evidence  in  this  proceeding,  equip- 
ping the  same,  and  for  working  capital  to  be  used  in  the  operation 
thereof.  If  the  proceeds  of  said  stock  and  bonds  are  more  than 
sufficient  for  said  purposes,  the  excess  shall  not  be  used  for  any  pur- 
pose until  further  ordered. 
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Ordered^  (9)  That  detailed  reports  under  oath  slioAving  the  prog- 
ress of  the  said  work,  contracts  entered  into,  nione^^s  expended,  and 
other  material  details  be  made  by  said  corporation,  at  the  expiration 
of  each  period  of  six  months  until  the  completion  of  said  work,  said 
details  to  cover  a  hydraulic  development,  loundations  and  substruc- 
tures, hydraulic  equipment,  buildings  and  substructures,  electric 
equipment,  bridges  and  roadways,  miscellaneaus  construction,  trans- 
mission lines,  expense  buying,  inspecting,  testing,  and,  upon  comple- 
tion of  the  work,  contractor's  profit,  engineering  contingencies,  gen- 
eral administration  cost,  interest  during  construction,  working  capi- 
tal, the  preliminary  expenses,  and  the  mortgage  tax. 

By  the  commission. 

(Signed)  J.  S.  Kennedy,  Secretary. 

State  of  Xew  Yokk, 

Ofict  of  the  FuhJlc  Service  Commission^  Second  Distmct^  ss: 

I  have  compared  the  preceding  copy  with  the  original  order  of  this 
commission,  dated  the  14tk  day  of  January,  1909,  in  the  matter  of 
the  petition  of  the  Xew  York  and  Ontario  Power  Compan}^,  under 
j^ection  09  of  the  Public  Service  Counnissions  Law,  for  authority  to 
issue  $064.7-1:1  capital  stock  and  $1,850,000  first  mortgage  bonds,  on 
file  in  this  office,  and  I  do  hereby  certify  the  same  to  be  a  correct 
transcript  therefrom  and  of  the  whole  thereof. 

Witness  my  hand  and  the  seal  of  office  of  the  Public  Service  Com- 
mission, second  district,  at  the  city  of  Albany,  this  seventh  day  of 
September,  one  thousand  nine  hundred  and  ten. 

[seal.]  J.  Kennedy,  Secretary. 


Exhibit  A-14. 

COPY  OF  ORDER  OF  PUBLIC  SERVICE  COMMISSION,  1913. 
STATE  OF  NEW  YOKK. 

Public  Service  Commission — Second  District. 

At  a  session  of  the  Public  Service  Commission,  second  district,  held 
at  the  capitol,  Albany,  on  the  28th  day  of  April,  1913. 

Present :  Martin  S.  Decker,  James  E.  Sague,  Curtis  N.  Douglas, 
Devoe  P.  Hodson,  commissioners. 

In  the  matter  of  the  petition  of  the  New  York  and  Ontario  Power 
Company,  under  section  69  of  the  Public  Service  Commissions  Law, 
-for  authority  to  issue  common  capital  stock  and  first  mortgage  bonds. 

AMENDATORY  ORDER. 

Wliereas  on  the  14th  day  of  January,  1909,  an  order  was  entered  by 
tliis  commission  authorizing  tlie  petitioner  herein  to  issue  $000,000 
of  common  capital  stock  and  $1,850,000  of  first  mortgage  bonds; 
and 

Wliereas  said  petitioner  now  desires  to  have  a  greater  amount  of 
capital  stock  and  a  correspondingly  lesser  amount  of  first  mortgage 
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bonds  than  was  authorized  in  said  order  for  the  construction  of  a 
hydroelectric  plant  at  Waddington,  N.  Y. ;  after  due  considera- 
tion, it  is 

Ordered^  (1)  That  the  New  York  and  Ontario  Power  Company  be, 
and  it  hereby  is,  authorized,  pursuant  to  the  provisions  of  section  69 
of  the  Public  Service  Commissions  Law,  to  issue — 

\a)  Upon  the  security  of  a  certain  indenture  or  deed  of  trust 
dated  August  1,  1907,  given  to  secure  an  issue  of  thirty-year  bonds 
of  the  aggregate  amount,  par  value,  of  $2,000,000,  bearing  interest 
at  the  rate  of  5%  per  annum,  payable  semiannually,  and  the  date  of 
maturity  thereof  being  August  1,  1937,  its  first  mortgage  bonds  of 
the  par  value  of  $457,000;  (6)  its  common  capital  stock  of  a  par 
value  of  $2,000,000 ;  total,  $2,457,000. 

Ordered^  (2)  That  such  bonds  shall  be  sold  at  not  less  than  81% 
of  their  par  value  and  accrued  interest  to  yield  net  proceeds  of 
$370,170.00,  and  that  such  stock  shall  be  sold  at  not  less  than  the  par 
value  thereof  to  give  proceeds  of  $2,000,000;  total  proceeds,  $2,370,- 
170.00. 

Ordered^  (3)  That  such  bonds  and  stock  of  a  total  par  value  of 
$2,457,000,  or  the  proceeds  thereof,  $2,370,170,  shall  be  used  for  the 
purpose  of  constructing  a  hydroelectric  plant  at  Waddington,  N.  Y.,' 
as  the  same  is  set  forth  and  described  in  the  petition  in  evidence  in 
this  proceeding,  equipping  the  same,  and  for  working  capital  to  be 
used  in  the  operation  thereof;  and  the  company  shall  so  keep  its 
books  that  they  shall  show  the  cost  of  the  hydraulic  development; 
foundations  and  substructures;  hydraulic  equipment;  buildings  and 
substructures;  electric  equipment;  bridges  and  roadways;  miscel- 
laneous construction ;  transmission  lines ;  purchasing,  inspecting,  and 
testing  expense;  contractor's  profits;  engineering  and  contingencies; 
general  administration  expense;  interest  during  construction;  work- 
ig  capital;  preliminary  expenses;  and  mortgage  tax,  and  such  ex- 
penditures shall  be  kept  in  accordance  with  the  Uniform  System  of 
Accounts  for  Electrical  Corporations,  and  be  charged  upon  the  books 
of  said  company  in  accordance  therewith;  and  that  after  the  reason- 
able and  necessary  period  of  construction  of  said  company  shall  have 
ceased  no  further  expenditures  shall  be  made  from  the  proceeds  of 
stock  and  bonds  herein  authorized  except  in  so  far  as  the  same  shall 
be  properly  chargeable  to  fixed  capital  as  defined  in  the  Uniform 
System  of  Accounts  for  Electrical  Corporations  adopted  by  this  com- 
mission, making  due  allowance  for  all  credits  to  fixed  capital  as 
required  by  said  uniform  system  of  accounts. 

Ordered,.,  (4)  That  if  the  proposed  expenditures  for  the  hydro- 
electric plant  at  Waddington,  N.  Y.,  shall  cost  less  than  the  amount 
of  proceeds  herein  allowed  therefor,  no  portion  of  the  said  proceeds 
over  the  actual  cost  of  said  hydroelectric  plant  and  attendant  expendi- 
tures therefor  shall  be  used  for  any  purpose  or  purposes  whatso- 
ever without  the  further  order  of  the  commission. 

Ordered^  (5)  That  if  the  said  bonds  of  a  total  par  value  of 
$457,000  herein  authorized  shall  be  sold  at  such  price  as  will  enable 
the  company  to  realize  more  than  a  sum  equivalent  to  81%  of  their 
par  value  and  accrued  interest,  no  portion  of  the  proceeds  of  such 
sale  in  excess  of  such  sum  shall  be  used  for  any  purpose  or  purposes 
whatsoever  without  the  further  order  of  the  commission. 
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0 leered.  (0)  Tliat  none  of  the  said  bonds  heroin  authorized  shall 
be  hypothecated  or  pledged  as  collateral  Avithoiit  the  further  order 
of  the  commission. 

O.HU'rvd.  (7)  That  the  company  shall  for  each  three  months' 
period  endino-  ^larch  31,  eTune  30,  September  30,  and  December  31, 
hie  not  more  than  fifteen  days  from  the  end  of  such  periods,  respec- 
tively, a  verified  report  shoAvino- — 

(V/)  What,  if  any,  stock  and  bonds  haA'e  been  sold  or  disposed  of 
diirino-  such  ]^eriods  in  accordance  with  the  authority  contained 
herein,  and  the  date  of  such  sale  or  disposition. 

(5)  To  whom  such  stock  and  bonds  were  sold. 

((•)  What  proceeds  were  realized  from  such  sale. 

(V)  Any  other  terms  pr  conditions  of  such  sale. 

Such  reports  shall  continue  to  be  filed  until  all  ol^  the  said  stock 
and  bonds  shall  have  been  sold  or  disposed  of  in  accordance  with  the 
authority  contained  herein. 

Ordi  rvd^  (S)  That  Jhe  company  shall  for  each  six  months'  period 
endinof  June  30  and  December  31,  file  not  more  than  thirty  days  from 
tho  end  of  such  periods,  respectively,  a  verified  report  shoAving  the 
amount  expended  during  such  periods  of  the  proceeds  of  the  stock 
and  bonds  herein  authorized  for  each  of  the  purposes  specified 
herein,  and  stating  to  what  account  or  accounts  such  expenditures 
for  each  of  the  said  purposes  have  been  charged  in  the  books  of 
account  of  the  company  under  the  Uniform  System  of  Accounts  for 
Electrical  Corporations  prescribed  by  the  commission,  giving  all  the 
details  of  any  credits  to  fixed  capital  in  connection  with  such  expendi- 
tures. 

Ordered.  (9)  That  in  the  opinion  of  the  commission  the  money  to 
be  procured  by  the  issue  of  said  stock  and  bonds  herein  authorized 
is  reasonably  required  for  the  purposes  specified  herein,  and  that 
such  purposes  are  not  in  whole  or  in  part  reasonabh^  chargeable  to 
operating  expenses  or  to  income. 

Ordered.  (10)  That  the  order  of  the  commission  entered  the  14th 
day  of  January,  1909.  be,  and  it  hereby  is,  canceled,  annulled,  and 
abrogated,  and  that  this  order  be,  and  it  hereby  is,  substituted 
therefor. 

By  the  commission : 

[seal.]  (Signed)  J.  S.  Kennedy,  Secretary. 

.State  of  New  York, 

Office  of  the  Puhlic  Service  Commission^  Second  District,  ss: 
I  have  compared  the  preceding  copy  with  the  original  order  of 

this  commission  dated  April  28,  1913,  in  the  matter  of  the  petition 

of  the  New  York  and  Ontario  Power  Company,  under  section  69  of 

1  lie  Public  SerA^ice  Commissions  Law,  for  authority  to  issue  common 
apital  stock  and  first-mortgage  bonds  (amendatory  order),  on  file 

in  this  office,  and  I  do  hereby  certify  the  same  to  be  a  correct  tran- 

-ci  ipt  therefrom  and  of  the  whole  thereof. 

Witness  my  hand  and  seal  of  the  public  service  commission, 

second  district,  at  the  city  of  Albany  this  first  day  of  May,  one 

thousand  nine  hundred  and  thirteen. 

[seal.]  J.  S.  Kennedy,  Secretdry. 
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Exhibit  A-15. 

COPY  OF  ORDER  OF  PUBLIC  SERVICE  COMMISSION,  1914. 
STATE  OF  NEW  YORK. 

Public  Service  Commission — Second  District. 

At  a  session  of  the  Public  Service  Commission,  second  district, 
held  at  the  capitol,  Albany,  on  the  26th  day  of  March,  1914. 

Present:  Seymour  Van  Santvoord,  chairman;  Martin  S.  Decker, 
James  E.  Sague,  Curtis  N.  Douglas,  commissioners. 

In  the  matter  of  the  application  of  the  New  York  and  Ontario 
Power  Company,  under  section  70  of  the  Public  Service  Commis- 
sion Law  for  authority  to  issue  its  remaining  unissued  capital  stock 
to  the  Upper  St.  Lawrence  Power  Compan}^,  Limited. 

The  New  York  and  Ontario  Power  Company,  a  domestic  elec- 
trical corporation,  applied  to  the  commission  May  19,  1913,  for  an 
order  authorizing  it  to  sell  and  transfer  to  the  Upper  St.  Lawrence 
Power  Company,  Limited,  a  Canadian  corporation,  its  unsold  capital 
stcck  to  the  amount  of  one  million  eisht  hundred  thousand  dollars 
($1,800,000.00)  out  of  two  million  dollars  ($2,000,000.00)  duly  au- 
thorized by  the  commission  by  an  amendatory  order  dated  April  28, 
1913.  At  a  hearing  held  at  the  office  of  the  commission  in  Albany, 
October  23,  1913,  the  New  York  and  Ontario  Power  Company  filed 
with  the  commission  a  tentative  contract  bearing  date  April  27, 
1911,  by  and  between  the  Hydro-Electric  Power  Commission  of  On- 
tario acting  on  its  own  behalf  and  with  the  approval  of  the  lieu- 
tenant-governor-in-council,  party  of  the  first  part,  and  the  New  York 
and  Ontario  Power  Company,  party  of  the  second  part,  by  the 
terms  of  which  the  New  York  and  Ontario  Power  Company  agreed 
to  deliver  to  and  the  Hydro-Electric  Power  Commission  of  Ontario 
agreed  to -purchase  and  pay  for  the  several  quantities  of  electrical 
power  on  the  terms  and  conditions  set  forth  in  said  agreement  in 
the  ultimate  aggregate  amount  of  fifteen  thousand  (15,000)  horse- 
power. 

It  appeared  at  said  hearing  that  the  New  York  and  Ontario  Power 
Campany  has  at  Waddington,  St.  Lawrence  County,  a  potential  de- 
velopment of  about  thirty-four  thousand  (34,000)  horsepower. 
Upon  the  hearing  the  commission  by  Commissioner  Decker  required 
as  a  condition  precedent  to  the  determination  of  the  application 
that  a  stipulation  properly  executed  by  the  New  York  and  Ontario 
Power  Company  be  filed  with  the  commission  providing  that  in 
the  event  that  such  electrical  power  is  developed  at  the  company's 
plant  at  Waddington  for  the  purpose  of  making  delivery  thereof 
to  the  Hydro-Electric  Power  Commission  of  Ontario  to  the  extent 
of  the  quantity  provided  for  in  the  agreement  with  the  Hydro- 
Electric  Power  Commission  of  Ontario  the  New  York  and  Ontario 
Power  Company  would  and  will  upon  reasonable  notice  to  be  pre- 
scribed by  the  commission  furnish  to  applying  customers  in  the 
State  of  New  York  in  the  vicinity  of  its  plant  and  within  reasonable 
distances  therefrom  as  required  an  equal  amount  of  power  to  that 
agreed  to  be  furnished  to  the  Hydro-Electric  Power  Commission  of 
Ontario  according  to  the  terms  and  conditions  of  said  contract,  and 
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that  such  service  shall  be  subject  to  the  powers  and  jurisdiction  of 
the  connnission. 

It  further  appeared  at  said  hearing  to  the  satisfaction  of  the  com- 
mission that  said  unissued  stock  can  be  sold  at  par  for  cash  to  the 
Upper  St.  Lawrence  Power  Company,  Limited,  a  Canadian  corpora- 
tion owning  and  operating  an  electrical  generating  plant  near  Mor- 
risburg,  Canada,  on  the  St.  Lawrence  River  opposite  AVaddington, 
and  that  such  stock  can  not  after  reasonable  eti'orts  in  that  behalf 
be  sold  to  the  public  or  to  any  domestic  electrical  corporation. 

And  the  New  York  and  Ontario  Power  Compan}^  having  executed 
and  tiled  the  stipulation  required  dated  31st  December,  1913,  duly 
acknowledged  before  Joseph  M.  Shepard,  consul  of  the  United 
States  at  Hamilton,  Canada,  lOtli  Januar}^,  1914;  and  it  appearing 
to  the  satisfaction  of  the  connnission  that  the  Upper  St.  Law^rence 
Power  Company.  Limited,  is  an  operating  electrical  corporation  duly 
organized  under  the  laws  of  the  Dominion  of  Canada,  which  if 
located  and  doing  business  in  this  State  would  be  an  electrical  cor- 
poration as  detined  by  sections  2  (13)  and  70  of  the  public  service 
commissions  law,  it  is 

Ordered^  That  the  commission  hereby  consents  that  the  remaining 
unissued  capital  stock,  to  wit,  one  million  eight  hundred  thousand 
dollars  ($1,800,000.00)  of  the  New  York  &  Ontario  Power  Company 
may  be  issued  and  delivered  to  the  said  Upper  St.  Lawrence  Powder 
Company,  Lindted,  subject  to  all  the  conditions  contained  in  the 
amendatory  order  of  the  commission  herein  dated  April  28,  1913. 

By  the  commission. 

[seal.]  (Signed)  Frank  H.  Mott,  Secretary. 

State  or  New  York, 

Public  Service  Commlssiony  Second  District.,  ss.: 

I  have  compared  the  preceding  copy  wdth  the  original  order  of  this 
commission,  dated  March  26,  1914,  in  the  matter  of  the  application 
of  the  New  Y'^ork  and  Ontario  Power  Company,  under  section  70  of 
the  Public  Service  Commissions  Law^  for  authorit}^  to  issue  its  re- 
maining unissued  capital  stock  to  the  Upper  St.  Law^rence  Powder 
Compan}'.  Limited,  on  file  in  this  office,  and  I  do  hereby  certify  the 
same  to  be  a  correct  transcript  therefrom  and  of  the  whole  thereof. 

Witness  my  hand  and  the  seal  of  the  Public  Service  Commission, 
second  district,  at  the  city  of  Albany,  this  seventeenth  day  of  Sep- 
tember, one  thousand  nine  hundred  and  eighteen. 

[seal.]  Francis  X.  Disney,  Secretary. 


Exhibit  A-16. 

copy  of  secretary  of  war's  permit  for  river  crossing. 

The  White  House, 

29  May,  1916. 

Tlie  President  of  the  United  States,  having  fully  considered  the 
application  of  the  New  York  and  Ontario  Power  Company,  a  cor- 
poration organized  under  the  laws  of  the  State  of  New  York,  for 
the  permission  to  suspend  an  electric  transmission  line  over  (he 
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St.  Lawrence  River  between  Waddington,  New  York,  and  Ontario, 
Canada,  involving  a  physical  connection  betw^een  the  United  States 
and  a  point  outside  the  territorial  jurisdiction  of  the  United  States, 
hereby  gives  authority  for  suspending  and  maintaining  the  said 
transmission  line,  subject  to  the  conditions  of  the  foregoing  permit 
of  the  Secretary  of  War,  and  to  the  further  condition  that  the  con- 
sent hereby  granted  shall  also  be  subject  to  any  action  by  the  Con- 
gress of  the  United  States  affirming,  revoking,  or  modifying,  in 
whole  or  in  part,  the  conditions  and  terms  upon  which  this  consent 
is  granted. 

(Signed)  Woodrow  Wilson. 

PERMIT. 

Whereas  by  section  10  of  an  act  of  Congress  approved  March  3, 
1899,  entitled  "An  act  making  appropriations  for  the  construction, 
repair,  and  preservation  of  certain  public  works  on  rivers  and  har- 
bors, and  for  other  purposes,"  it  is  provided  that  it  shall  not  be  law- 
ful to  build  or  commence  the  building  of  any  wharf,  pier,  dolphin, 
boom,  weir,  breakwater,  bulkhead,  jetty,  or  other  structures  in  any 
port,  roadstead,  haven,  harbor,  canal,  navigable  river,  or  other  water 
of  the  United  States  outside  established  harbor  lines,  or  where  no 
harbor  lines  have  been  established,  except  on  plans  recommended  by 
the  Chief  of  Engineers  and  authorized  by  the  Secretary  of  War ;  and 
it  shall  not  be  lawful  to  excavate  or  fill,  or  in  any  manner  to  alter  or 
modify  the  course,  location,  condition,  or  capacity  of  any  port,  road- 
stead, haven,  harbor,  canal,  lake,  harbor  of  refuge,  or  inclosure  within 
the  limits  of  any  breakwater,  or  of  the  channel  of  any  navigable 
water  of  the  United  States  unless  the  work  has  been  recommended  by 
the  Chief  of  Engineers  and  authorized  by  the  Secretary  of  War  prior 
to  beginning  the  same ; 

And  whereas  application  has  been  made  to  the  Secretary  of  War 
by  the  New  York  &  Ontario  Power  Company  for  authority  to  con- 
struct and  maintain  an  electric  transmission  line  over  the  St.  Law- 
rence River,  between  Waddington,  New  York,  and  Ontario,  Canada, 
for  the  conveyance  of  electric  current  from  its  generating  plant  in 
Waddington,  New  York,  to  consumers  in  Canada,  the  plans  for  which 
have  been  recommended  by  the  Chief  of  Engineers : 

Now,  therefore,  this  is  to  certif}^  that  the  Secretaiy  of  War  hereby 
authorizes  the  said  work  of  constructing  and  maintaining  an  electric 
transmission  line  over  that  portion  of  the  St.  Lawrence  River  on  the 
American  side  of  the  international  boundary  at  Waddington,  New 
York,  for  the  purpose  of  transmitting  electric  current  from  the  gen- 
erating plant  of  the  New  York  &  Ontario  Power  Company  at  that 
place  across  said  river  into  Canada,  at  the  location  and  as  shown  on 
said  plans,  which  are  attached  hereto,  upon  the  following  condi- 
tions : 

1.  That  it  is  to  be  understood  that  this  authority  does  not  give  any 
property  rights  either  in  real  estate  or  material,  or  any  exclusive 
privileges;  and  that  it  does  not  authorize  any  injury  to  private  prop- 
erty or  invasion  of  private  rights,  or  any  infringement  of  Federal 
State,  or  local  laws  or  regulations,  nor  does  it  obviate  the  necessity 
of  obtaining  State  assent  to  the  work  authorized.  It  merely  expresses 
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the  a<>em  of  tho  Federal  (ioveininent  so  far  as  concerns  the  public 
ri<;hts  of  naviiration. 
^(See  Cnmnnnofs  r.  Chicag-o,  18S  U.  S.,  410.) 

'2.  That  the  work  shall  be  subject  to  the  superA-ision  and  ai:)proval 
of  the  Eno-ineer  officer  of  the  United  States  Arniv  in  charge  of  the 
locality,  ^vho  may  temporarily  suspend  the  work  at  any  time  if,  in  his 
judgment,  the  interests  of  navigation  so  require. 

3.  That  if  any  pipe.  Avire,  or  cable  is  herein  authorized,  it  shall  be 
placed  and  maintained  with  a  clearance  not  less  than  that  shown  by 
the  profile  on  the  plan  attached  hereto. 

4.  That  so  far  as  any  material  is  dredged  in  the  prosecution  of  the 
work  herein  authorized  it  shall  be  removed  evenly,  and  no  large 
refuse  piles  shall  be  left.  It  shall  be  deposited  to  the  satisfaction 
of  the  said  engineer  ollicer  and  in  accordance  with  his  prior  permis- 
sion or  instructions,  either  on  shore  above  high  water  or  at  such  dump- 
ing ground  as  mav  be  designated  by  him,  and  where  lie  may  so  re- 
quire, within  or  behind  a  good  and  substantial  bulkhead  or  bulkheads, 
-uch  as  will  preA'ent  escape  of  the  material  into  the  waterway;  and 
so  far  as  the  pipe,  wire,  or  cable  is  laid  in  a  trench,  the  formation  or 
pennanent  ridges  across  the  bed  of  the  waterway  shall  be  avoided 
and  the  back  filling  shall  be  so  done  as  not  to  increase  the  cost  of 
future  dredging-  for  navigation.  If  the  material  is  to  be  deposited  in 
the  harbor  of  Xew  York  or  in  its  adjacent  or  tributary  waters,  or  in 
Long  Island  Sound,  a  ]:>ermit  therefore  must  be  previously  obtained 
from  the  supervisor  of  New  York  Harbor,  Armv  Buildine;.  New  York 
City. 

.">.  That  there  shall  be  no  unreasonable  interference  Avith  navigation 
by  the  work  herein  authorized. 

6.  That  if  inspections  or  any  other  operations  by  the  United  States 
are  necessary  in  the  interests  of  navigation,  all  expenses  connected 
therewith  shall  be  borne  by  the  permittee. 

7.  That  the  permittee  assumes  all  responsibility  for  damages  to  the 
work  or  structure  herein  authorized  and  for  damage  caused  by  it  or 
by  his  work  in  connection  therewith  to  passing  ATSsels  or  other  <  l  aft. 
and  that  he  shall  not  attempt  in  any  way  to  prevent  free  use  by  the 
public  of  the  area  at  or  adjacent  to  the  work  or  structure. 

8.  That  if  future  operations  by  the  United  States  require  an  altera- 
tion in  the  vjosition  of  the  structure  or  work  herein  authorized,  or  if. 
in  the  opinion  of  the  Secretary  of  War,  it  shall  cause  unreasonable 
obstruction  to  the  free  navigation  of  said  water,  the  permittee  will 
be  required,  upon  due  notice  from  the  Secretary  of  War,  to  remove 
or  alter  the  structural  Avork  or  obstruction  caused  thereb}^  Avithout 
expense  to  the  United  States  so  as  to  render  navigation  reasonably 
free,  easy,  and  uno])structed ;  and  if.  upon  the  expiration  or  revoca 
tion  of  this  permit,  the  structure,  fill,  excavation,  or  other  modifica- 
tion of  the  Avatercourse  hereby  authorized  shall  not  be  completed,  the 
jjermittee,  at  his  oAvn  expense,  and  to  such  extent  and  in  such  time 
and  manner  as  the  Secretary  of  War  may  require,  sludl  remo\  e  all  or 
any  portion  of  the  uncompleted  structure  or  fill  and  restore  to  its 
former  condition  the  navigable  capacity  of  the  Avatercourse.  No 
claim  shall  be  made  against  tlie  United  States  on  account  of  any  such 
removal  or  alteration. 


448 


APPENDIX  TO  HEARINGS  AND  ARGUMENTS. 


9.  That  there  shall  be  installed  and  maintained  on  the  work,  by 
and  at  the  expense  of  the  permittee,  such  lights  and  signals  as  may  be 
prescribed  by  the  Bureau  of  Lighthouses,  Department  of  Connnerce. 

10.  That  the  permittee  shall  notify  the  said  engineer  officer  at  what 
time  the  work  will  be  commenced  and  as  far  in  advance  of  the  time 
of  conniiencement  as  the  said  engineer  officer  may  specify,  and  shall 
also  notify  him  promptly,  in  writing,  of  the  commencement  of  work, 
suspension  of  work,  if  for  a  period  of  more  than  one  week,  resumption 
of  work,  and  its  completion. 

11.  That  if  the  structure  or  work  herein  authorized  is  not  com- 
pleted and  written  notice  of  completion  is  not  filed  with  the  aforesaid 
engineer  officer  on  or  before  the  31st  day  of  December,  1916,  this 
authorization,  if  not  previously  revoked  or  specifically  extended, 
shall  cease  and  be  null  and  void. 

12.  That  this  authorization  shall  be  null  and  void  unless  the  con- 
sent of  the  President  of  the  United  States  to  the  work  herein  author- 
ized is  obtained  prior  to  the  commencement  of  operation. 

13.  That  this  permission  shall  be  operative  only  on  condition  that 
the  permittee  shall  have  obtained  in  the  Dominion  of  Canada  a  con- 
cession covering  the  construction,  maintenance,  and  operation  of  the 
said  transmission  line  so  far  as  it  lies  within  the  Dominion  of  Canada. 

Witness  my  hand  this  15th  day  of  May,  1916. 

Newton  D.  Baker, 

Secretary  of  War. 

Exhibit  A-25. 

TABLE  SHOWING  MONTHLY  MEAN  DISCHARGE  OF  ST.  LAWRENCE 

RIVER,  1860-1917. 

New  York  and  Ontario  Power  Company,  B.  B,  Tucker,  engineer,  Morrisburg. 
Ont. ;  R.  S.  Lea,  consulting  engineer,  Montreal,  P.  Q. 


(Monthly  means  in  hundreds  of  second-feet.) 


Jan. 

Feb. 

Mar. 

Apr. 

May. 

June. 

July. 

Aug. 

Sept. 

Oct. 

Nov. 

Dec. 

Mean. 

1860  

2469 

2423 

2524 

2650 

2735 

2864 

2923 

2789 

2696 

2652 

2671 

2666 

2672 

1  

2438 

2390 

2585 

2749 

3011 

3098 

3043 

2984 

2871 

2921 

2923 

2873 

2824 

2  

2583 

2417 

2624 

2951 

3181 

3116 

3140 

3029 

2873 

2747 

2663 

2640 

2830 

3  

2509 

2447 

2563 

2843 

2974 

3011 

2912 

2801 

2712 

2668 

2627 

2629 

2725 

4  

2414 

2309 

2423 

2657 

2923 

2995 

2919 

2809 

2684 

2632 

2625 

2648 

2670 

5  

2577 

2532 

2670 

2803 

2875 

2885 

2849 

2705 

2565 

2514 

2456 

2422 

2654 

6  

2231 

2166 

2256 

2459 

2502 

2479 

2691 

2668 

2648 

2617 

2563 

2544 

2485 

7  

2332 

2256 

2500 

2817 

2017 

2084 

2993 

2843 

2724 

2574 

2406 

2239 

2649 

8  

2034 

1993 

2131 

2361 

2525 

2622 

2594 

2528 

2484 

2353 

2320 

2358 

2359 

9  

2180 

2139 

2273 

2489 

2671 

2721 

2797 

2811 

2768 

2747 

2655 

2694 

2579 

1870  

2616 

2571 

2675 

3014 

3198 

3119 

3041 

2960 

2795 

2717 

2586 

2528 

2818 

1  

2356 

2251 

2387 

2627 

2755 

2742 

2705 

2604 

2525 

2412 

2322 

2254 

2495 

2  

2080 

1973 

2020 

2214 

2267 

2340 

2353 

2318 

2254 

2219 

2208 

2133 

2198 

3  

1992 

1947 

2051 

2573 

2728 

2709 

2701 

2636 

2540 

2437 

2408 

2450 

2431 

4  

2419 

2431 

2651 

2740 

2768 

2789 

2777 

2724 

2576 

2484 

2358 

2283 

2583 

5  

2080 

1947 

2081 

2345 

2432 

2468 

2475 

2444 

2397 

2336 

2294 

2254 

2296 

6  

2199 

2267 

2478 

2813 

2987 

3039 

3056 

2945 

2799 

2719 

2636 

2594 

2711 

7  

2320 

2195 

2316 

2573 

2620 

2597 

2606 

2544 

2446 

2351 

2331 

2360 

2438 

8  

2234 

2209 

2351 

2613 

2724 

2721 

2712 

2694 

2634 

2574 

2546 

2732 

2570 

9  

2517 

2368 

2431 

2629 

2682 

2689 

2652 

2571 

2475 

2378 

2292 

2298 

2499 

1880  

2201 

2191 

2352 

2495 

2560 

2615 

2617 

2519 

2434 

2344 

2336 

2298 

2414 

1  

2081 

2018 

2237 

2425 

2496 

2546 

2563. 

2489 

2364 

2316 

2316 

2316 

2347 

2  

2286 

2253 

2474 

2657 

2732 

2854 

2851 

2773 

2684 

2567 

2471 

2406 

2584 

3  

2222 

2159 

2234 

2532 

2680 

2845 

2971 

2929 

2813 

2709 

2657 

2625 

2615 

4  

2395 

2456 

2605 

2947 

3013 

2989 

2939 

2883 

2779 

2682 

2567 

2533 

2732 

5  

2400 

2333 

2177 

2320 

2745 

2833 

2867 

2830 

2777 

2732 

2745 

2785 

2629 

6  

2692 

2716 

2734 

2933 

3122 

3073 

2977 

2871 

2785 

2717 

2615 

2594 

2819 

7  

2530 

2711 

2720 

2846 

3015 

3006 

2939 

2816 

2673 

2583 

2502 

2441 

2732 

8  

2234 

2011 

2171 

2491 

2553 

2563 

2576 

2553 

2463 

2384 

2368 

2366 

2394 

9  

2387 

2199 

2315 

2531  1 

2571 

2643 

2686 

2629 

2500 

2402 

2314 

2439 

2468 

i 
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Table  shoiciu}j  monthli/  nican  di^vhari/c  of  St.  Laicrotcc  Rircr,  1860-1917 — Con. 


Jan. 

ni/tr. 

A  rtr 

juay. 

June. 

juiy. 

Aug. 

Sept. 

Oct. 

Nnv 

Dec 

Mpan 

1890  

2520 

2558 

2661 

2720 

2S54 

3006 

2965 

2803 

2721 

2645 

2663 

2615 

2728 

249S 

2491 

2635 

2803 

2787 

2689 

2625 

2523 

2426 

2285 

2153 

2146 

2505 

2111 

1975 

1986 

22(  7 

2331 

2454 

2571 

2553 

2507 

2408 

2349 

2320 

2320 

3  

200S 

2210 

2320 

2477 

2763 

2816 

2753 

2629 

2567 

2448 

2358 

2324 

2455 

4  

2291 

2056 

2426 

2499 

2560 

26S2 

2636 

2502 

2388  i  2334 

2261 

2184 

2402 

5  

2052 

1864 

1926 

2224 

2276 

2250 

21 S6 

2131 

2058 

1987 

1934 

1940 

2069 

6  

1SS2 

1993 

2150 

2311 

2371 

2353 

2294 

2263 

2157 

2107 

2052 

2052 

2165 

"  

1945 

1886 

2008 

2254 

2364 

2410 

2410 

2408 

2298 

2159 

2146 

2159 

2204 

8  

2099 

2196 

2336 

2427 

2482 

2496 

2432 

2356 

2267 

2212 

2223 

2225 

2313 

9  

2130 

2077 

2206 

2389 

2352 

2482 

2448 

2346 

2236 

2148 

2120 

2107 

2262 

1900  

2060 

2076 

2061 

2400 

2496 

2477 

2456 

2395 

2302 

2214 

2177 

2241 

2280 

1  

2129 

2073 

2043 

2349 

2477 

2497 

2439 

2368 

2298 

2199 

2118 

2135 

2260 

20S4 

1854 

2213 

2360 

2380 

2397 

2491 

2523 

2422 

2368 

2287 

2252 

2303 

2168 

2170 

2378 

2572 

2493 

2468 

2499 

2449 

2390 

2316 

2240 

2190 

2361 

1977 

2014 

2166 

2549 

2723 

2780 

2785 

2730 

2643 

2560 

2451 

2335 

2476 

2040 

2250 

2200 

2363 

2428 

2499 

2585 

2567 

2534 

2470 

2390 

2350 

2390 

2408 

2317 

2298 

2397 

2455 

2461 

2495 

2430 

2335 

2266 

2287 

2320 

2372 

2195 

2271 

2331 

2542 

2607 

2613 

2615 

2567 

2480 

2476 

2444 

2444 

2465 

8  

2303 

2290 

2476 

2764 

2910 

2947 

2884 

2798 

2620 

2468 

2358 

2272 

2591 

9  

2114 

2032 

2213 

2397 

2624 

2655 

2624 

2549 

2434 

2341 

2238 

2210 

2369 

1910 

2047 

1944 

2250 

2354 

2463 

2472 

2436 

2386 

2312 

2245 

2198 

2146 

2271 

1  

1992 

1946  ' 

'^15 

2208 

2291 

2303 

2278 

2206 

2144 

2092 

2068 

2094 

2136 

2  

1969 

1842 

1922 

2230 

2549 

2664 

2591 

2514 

2455 

2411 

2392 

2398 

2328 

3  

2459 

2418 

2479 

2735 

2802 

2813 

2772 

2657 

2532 

2436 

2388 

2356 

2571 

4  

2232 

2112 

2137 

2520 

2578 

2569 

2527 

2444 

2394 

2289 

2218 

2134 

2346 

2085 

1976 

2187 

2174 

2198 

2192 

2194 

2255 

2259 

2202 

2156 

2124 

2167 

6  

2147 

212,5 

2096 

2435 

2618 

2778 

2794 

2668 

2521 

2388 

2301 

2240 

2426 

2109 

2213 

2181 

2408 

2499 

2582 

2688 

2664 

2536 

2529 

2521 

2470 

2450 

Mean  

2239 

2198 

2317 

2539 

2653 

2687 

2679 

2610 

2517 

2440 

2384 

2465 

2469 

Ba.seil  on  information  supplied  by  tlie  United  States  Lake  Survey  and  inde- 
pendent studies  and  investigations  of  summer  and  winter  conditions  on  the 
St.  Lawrence. 

Exhibit  A-36. 


GRANT   OF   THE  STATE  OF   NEW   YORK   TO   JOHN  TAYLER. 

The  People  of  the  State  of  Xew  York,  B}^  the  Grace  of  God  Free  and 

Independent : 

To  all  to  whom  these  Presents  shall  coine^  Greeting: 

Know  Ye  that  we  have  given,  granted  and  confirmed,  and  by  these 
jjresents,  do  give,  gi'ant  and  confirm,  unto  John  Tayler. 

In  consequence  of  a  location  made  by  him  in  our  Surveyor  Gen- 
raTs  Office  as  by  his  certificate  thereof,  bearing  date  the  15th  day  of 
Xovemljer  1767,  and  filed  in  our  Secretary's  Office  will  appear. 

AH  that  certain  tract  or  parcel  of  land,  to  be  distinguished  by  the 
fifteenth  lot  in  the  township  of  Madrid  situate  in  the  Count}^  of  Mont- 
;roiJiery  on  the  south  east  side  of  the  river  St.  Lawrence.  Beginning 
on  the  bank  of  the  said  river  at  the  most  w^esterly  corner  of  a  tract 
of  Five  hundred  acres  of  land  also  located  by  the  said  John  Tayler 
and  distinguished  in  the  certificate  of  the  location  thereof  by  tho 
Fourteenth  lot  and  running  from  the  said  place  of  beginning  south 
\venty  eight  degrees  east  seventy  two  chains.   Then  south  sixty  two 
legrees  west  seventy  chains,  then  north  twenty  eight  degrees  west 
ixty  eight  chains  to  the  said  river  and  then  down  along  the  same  to 
t  he  place  of  beginning.   Containing  Five  Hundred  acres. 
11:^03  10  -I'.s 
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Together  with  all  and  singular  the  rights,  hereditaments  and  ap- 
purtenances to  the  same  belonging,  or  in  any  wise  appertaining,  ex- 
cepting and  reserving  to  ourselves  all  gold  and  silver  mines,  and  five 
acres  of  every  hundred  acres  of  the  said  tract  of  land  for  highways. 
To  have  and  to  hold  the  above  described  and  granted  premises, 
unto  the  said  J ohn  Tayler  his  heirs  and  assigns,  as  a  good  and  inde- 
feasible estate  of  inheritance  forever ;  on  condition  nevertheless,  that 
within  the  term  of  seven  years,  to  be  computed  from  the  first  day  of 
January  next  ensuing  the  date  hereof,  there  shall  be  one  actual  settle- 
ment made  on  the  said  tract  of  land  hereby  granted,  otherwise  these 
our  letters  patent  and  the  estate  hereby  granted,  shall  cease,  deter- 
mine, and  become  void. 

In  Testimony  Whereof,  we  have  caused  these  our  letters  to  be  made 
patent,  and  the  great  seal  of  our  said  state  to  be  hereunto  affixed. 
Witness  our  trusty  and  well  beloved  George  Clinton,  Esquire,  Gov- 
ernor of  our  said  state,  General  and  Commander  in  Chief  of  all  the 
militia,  and  Admiral  of  the  navy  of  the  same,  at  our  city  of  New 
York,  this  Fourth  day  of  June  in  the  year  of  our  Lord  one  thousand 
seven  hundred  and  eighty  eight  and  in  the  twelfth  year  of  our  inde- 
pendence. 

Geo.  Clinton. 

Approved  of  by  the  Commissioners  of  the  Land  Office,  and  passed 
by  the  Secretary's  Office  the  4th  day  of  June  1788. 

RoBT.  Harpur,  D.  Secry. 

Examined  and  compared  with  the  original  by  me. 

Between  the  6th  &  7th  lines,  the  word  "  office  "  being  interlined. 

EoBT.  Harpur,  Z>.  Secry. 

Exr. 

Book  of  Patents  No.  20  page  325. 
Liber  1  of  Certified  Copies  page  233. 

State  or  New  York, 

/St.  Lawrence  Coimty  Clerks  Office: 

I  hereby  certify  that  I  have  compared  the  foregoing  copy  with  the 
original  record  in  this  office,  and  that  it  is  a  true  and  correct  tran- 
script therefrom,  and  of  the  whole  of  said  original. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal  of  office, 
at  Canton,  this  30th  day  of  Sept.,  1918. 

[seal.]  W.  W.  Halee,  Clerk. 


Exhibit  A-37. 

GRANT  or  THE  STATE  OF  NEW  YORK  TO  JOHN  TAYLER. 

The  People  of  the  State  of  New  York,  by  the  Grace  of  God  Free 

and  Independent : 

To  all  to  whom  these  Presents  shall  come.,  Greeting  : 

Know  Ye  that  we  have  given,  granted  and  confirmed,  and  by 
these  presents,  do  give,  grant  and.  confirm,  unto  John  Tayler. 
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In  consequence  of  a  location  made  by  him  in  our  Surveyor  Gen- 
eral's Office  as  by  his  certificate  thereof  bearing-  date  the  15th  day 
of  Xovember  ITSY  and  tiled  in  our  Secretary's  Office  will  appear. 

All  that  certain  tract  or  parcel  of  land  to  be  distinguished  by  the 
Sixt<?enth  lot  in  the  Township  of  Madrid  situate  in  the  County  of 
Montgomery  on  the  south  east  side  of  the  river  St.  Lawrence. 

Beginning  on  the  bank  of  the  said  river  at  the  most  westerly 
corner  of  a  tract  of  five  hundred  acres  of  land  also  located  by  the 
said  John  Tavler  and  distinguished  in  the  certificate  of  the  location 
thereof  by  the  fifteenth  lot  and  running  from  the  said  place  of 
beginning  south  twenty  eight  degrees  east  sixty  chains,  then  south 
sixty  two  degrees  west  seventy  chains,  then  north  twenty  eight  de- 
gi'ees  west  ninety  chains  to  the  said  river  and  then  down  along  the 
same  to  the  place  of  beginning.  Containing  Five  hundred  acres. 

Together  with  all  and  singular  the  rights,  hereditaments  and 
appurtenances  to  the  same  belonging,  or  in  any  wise  appertaining, 
excepting  and  reserving  to  ourselves  all  gold  and  silver  mines,  and 
five  acres  of  every  hundred  acres  of  the  said  tract  of  land  for 
highways.  To  have  and  to  hold  the  above  described  and  granted 
premises,  unto  the  said  John  Tayler  his  heirs  and  assigns,  as  a  good 
and  indefeasible  estate  of  inheritance  forever;  on  condition  never- 
theless, that  within  the  term  of  seven  years,  to  be  computed  from 
the  first  day  of  January  next  ensuing  the  date  hereof,  there  shall 
be  one  actual  settlement  made  on  the  said  tract  of  land  hereby 
granted,  otherwise  these  our  letters  patent  and  the  estate  hereby 
granted,  shall  cease,  determine,  and  become  void. 

In  Testimony  Whereof,  we  have  caused  these  our  letters  to  be 
made  patent,  and  the  great  seal  of  our  said  state  to  be  hereunto 
affixed.  Witness  our  trusty  and  well  beloved  George  Clinton, 
Esquire  Gouvernor  of  our  said  state.  General  and  Commander  in 
Chief  of  all  the  militia,  and  Admiral  of  the  navy  of  the  same,  at 
our  city  of  New  York  this  Fourth  day  of  June  in  the  year  of  our 
Lord  one  thousand  seven  hundred  and  eighty  eight  and  in  the 
twelfth  year  of  our  independence. 

Geo.  Clinton. 

Approved  of  by  the  Commissioners  of  the  Land  Office,  and  passed 
the  Secretary's  Office  the  4th  day  of  June  1788. 

RoBT.  Harpur,  Z>.  Secry. 

Examined  and  compared  with  the  original  by  me. 

RoBT.  Harpur,  D.  Seory. 

Exr. 

Book  of  Patents  No.  20  page  326. 
Liber  1  of  Certified  Copies  page  234. 

State  of  New  York, 

St.  Lawrence  County  Clerk^s  Office: 

I  hereby  certify  that  I  have  compared  the  foregoing  copy  with 
the  original  record  in  tliis  office,  and  that  it  is  a  true  and  correct 
transcript  therefrom,  and  of  the  whole  of  said  original. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal  of 
office,  at  Canton,  this  30th  day  of  Sept.,  1918. 

[sEAU]  W.  W.  Halee,  Clerk, 
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Exhibit  A-38. 

GRANT  OF  THE  STATE  OF  NEW  YORK  TO  JOHN  TAYLER. 

The  People  of  the  State  of  New  York,  By  the  Grace  of  God  Free  and 

Independent : 

To  oil  to  whom  these  Presents  shall  come^  Greeting : 

Know  Ye  that  we  have  given,  granted  and  confirmed,  and  by  these 
presents,  do  give,  grant  and  confirm,  unto  John  Tayler. 

In  consequence  of  a  location  made  by  him  in  our  Surveyor  Gen- 
eral's Office  as  by  his  certificate  thereof  bearing  date  the  15th  day  of 
November  1787,  and  filed  in  our  Secretary's  Office  will  appear. 

All  that  certain  tract  or  parcel  of  land  to  be  distinguished  by  the 
Seventeenth  lot  in  the  township  of  Madrid  situate  in  the  County  of 
Montgomery  on  the  south  east  side  of  the  river  St.  Lawrence. 

Beginning  on  the  bank  of  the  said  river  at  the  most  westerly  cor- 
ner of  a  tract  of  Five  Hundred  acres  of  Land  also  located  by  the 
said  John  Tayler,  and  distinguished  in  the  certificate  of  the  location 
thereof  by  the  sixteenth  lot  and  running  from  the  said  place  of  be- 
ginning south  twenty  eight  degrees  east  sixty  chains,  then  south  sixty 
two  degrees  west  seventy  chains,  then  north  twenty  eight  degrees 
west  one  hundred  and  two  chains  to  the  place  of  beginning.  Con- 
taining Five  Hundred  acres. 

Together  with  all  and  singular  the  rights,  hereditaments  and  ap- 
purtenances to  the  same  belonging,  or  in  any  wise  appertaining,  ex- 
cepting and  reserving  to  ourselves  all  gold  and  silver  mines,  and  five 
acres  of  every  hundred  acres  of  the  said  tract  of  land  for  highways. 
To  have  and  to  hold  the  above  described  and  granted  premises,  unto 
the  said  John  Tayler  his  heirs  and  assigns,  as  a  good  and  indefeasible 
estate  of  inheritance  forever;  on  condition  nevertheless,  that  within 
the  term  of  seven  years,  to  be  computed  from  the  first  day  of  Janu- 
ary next  ensuing  the  date  hereof,  there  shall  be  one  actual  settlement 
made  on  the  said  tract  of  land  hereby  granted,  otherwise  these  our 
letters  patent  and  the  estate  hereby  granted,  shall  cease,  determine, 
and  become  void. 

In  Testimony  Whereof,  we  have  caused  these  our  letters  to  be  made 
patent,  and  the  great  seal  of  our  said  state  to  be  hereunto  affixed. 
Witness  our  trusty  and  well  beloved  George  Clinton,  Esquire,  Gov- 
ernor of  our  said  state.  General  and  Commander  in  Chief  of  all  the 
militia,  and  Admiral  of  the  navy  of  the  same,  at  our  city  of  New  York 
this  Fourth  day  of  June  in  the  year  of  our  Lord  one  thousand  seven 
hundred  and  eighty  eight  and  in  the  twelfth  year  of  our  independ- 
ence. 

Geo.  Clinton. 

Approved  of  by  the  Commissioners  of  the  Land  Office,  and  passed 
the  Secretary's  Office  the  4th  day  of  June,  1788. 

Exd.  RoBT.  Harpur,  D.  Secry. 

Examined  and  compared  with  the  original  by  me. 

RoBT.  Harpur,  D.  Secry. 

Book  of  Patents  No.  20  page  327. 
Liber  1  of  Certified  Copies  page  235. 
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State  of  Xew  York, 

Lawntice  County  Clerh's  Ofjice: 

I  hereby  certify  that  I  have  compared  the  foreiroing  copy  with  the 
original  record  in  this  office,  and  that  it  is  a  true  and  correct  transcript 
therefrom,  and  of  the  whole  of  said  original. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal  of  office, 
at  Canton,  this  30th  day  of  Sept.,  1918. 

[sEALu]  W.  W.  Halee,  Clerk. 


Exhibit  A-39. 

GRANT  OF  THE  STATE  OF  NEW  YORK  TO  ALEXANDER  MACOMB, 

The  People  of  the  State  of  New  York,  By  the  Grace  of  God  Free 

and  Independent: 

To  all  to  whom  th-ese  Present  shall  come^  Greeting: 

Know  Ye  that  we  have  given,  granted  and  confirmed,  and  by  these 
presents,  do  give,  grant  and  confirm,  unto  Alexander  Macomb,  All 
that  certain  tract  or  parcel  of  land,  situate,  lying  and  being  in  the 
Count}'  of  ^Montgomery  on  the  southeast  side  of  the  river  St.  Law- 
rence and  distinguished  on  a  map  filed  in  the  Secretary's  Office  by 
Lot  Xumber  Seven  in  the  Township  of  Madrid. 

Beginning  at  the  most  southerly  corner  of  lot  number  eight  and 
rmming  thence  south  sixty  two  degrees  west  sixty  three  chains; 
thence  north  twenty  eight  degrees  west  one  hundred  and  ninety 
chains  to  the  said  River  St.  Lawrence ;  then  down  along  the  same  to 
the  seventeenth  lot  of  five  hundred  acres  of  land  located  by  John 
Taylor  then  along  the  same  south  twenty  eight  degrees  east  one  hun- 
dred and  two  chains  and  north  sixty  two  degrees  east  fifty  three 
chains  to  the  said  lot  number  eight  and  then  along  the  same  south 
twenty-eight  degrees  east  ninety  two  chains  to  the  place  of  begin- 
ning. Containing  six  hundred  and  forty  acres. 

Together  with  all  and  singular  the  rights,  hereditament  and  appur- 
tenances to  the  same  belonging,  or  in  any  wise  appertaining,  except- 
ing and  reserving  to  ourselves  all  gold  and  silver  mines,  and  five 
acres  of  every  hundred  acres  of  the  said  tract  of  land  for  highway. 
To  Have  and  to  Hold  the  above  described  and  granted  premises, 
unto  the  said  Alexander  Macomb,  his  heirs  and  assigns,  as  a  good  and 
indefeasible  estate  of  inheritance  forever;  on  condition  nevertheless, 
that  within  the  term  of  seven  years,  to  be  computed  from  the  first 
day  of  January  next  ensuing  the  date  hereof,  there  shall  be  one 
actual  settlement  made  on  the  said  tract  of  land  hereby  granted,  for 
every  six  hundred  and  forty  acres  thereof,  otherwise  these  our  letters 
patent  and  the  estate  hereby  granted,  shall  cease,  determine,  and  be- 
come void. 

In  Testimony  Whereof,  we  have  caused  these  our  letters  to  be  made 
patent,  and  the  great  seal  of  our  said  state  to  be  hereunto  affixed.  Wit- 
ness our  trusty  and  well  beloved  George  Clinton,  Esquire,  Governor 
of  our  said  state.  General  and  Commander  in  Chief  of  all  the  militia, 
and  Admiral  of  the  navy  of  the  same,  at  our  city  of  New  York,  this 
Seventeentli  day  of  Decenibc^r,  in  tlie  year  of  oui-  Lord  one  thousand 
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seven  hundred  and  eighty  seven,  and  in  the  twelfth  year  of  our 
independence. 

Geo.  Clinton. 

Approved  of  by  the  Commissioners  of  the  Land  Office  and  passed 
the  Secretary's  Office  the  iTth  day  of  December  1787. 

Lewis  A.  Scott,  Secretary, 
Examined  and  compared  with  the  original  by  me. 

Lewis  A.  Scott,  Secretary. 

Exd. 

Book  of  Patents  No.  20  page  96. 
Book  1  of  Certified  Copies  page  33. 

State  of  New  York, 

St.  Lawrence  County  Clerk's  Office : 

I  hereby  certify  that  I  have  compared  the  foregoing  copy  with  the 
original  record  in  this  office,  and  that  it  is  a  true  and  correct  trans- 
cript therefrom,  and  of  the  whole  of  said  original. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal  of  office, 
at  Canton,  this  28th  day  of  Sept.,  1918. 

[SEAL.]  W.  W.  Halee,  Clerk. 


Exhibit  A-40. 

GRANT  OF  THE  STATE  OF  NEW  YORK  TO  JEREMIAH  VAN  RENS- 
SELAER. 

The  People  of  the  State  of  New  York  to  Jeremiah  Van  Rensselaer. 

Letters  patent,  Dated  4th  June  1788,  Recorded  in  the  Office  of 
the  Secretary  of  State  in  Liber  No.  20  of  Patents  at  page  234,  &c. 
Certified  Copy  of  the  Record  in  Liber  No.  1  of  the  Certified  Copies 
of  Records  deposited  in  St.  Lawrence  County  Clerk's  Office  pursuant 
to  Chapter  26  of  the  Laws  of  1836,  at  page  224,  &c.,  in  the  words 
and  figures  following,  that  is  to  say ; 

The  People  of  the  State  of  New  York,  by  the  grace  of  God  free  and 

independent : 

To  all  to  lohom  these  presents  shall  come^  greeting: 

Know  Ye  that  we  have  given,  granted  and  confirmed  and  by  these 
presents  do  give,  grant  and  confirm  unto  Jeremiah  Van  Rensselaer, 
in  consequence  of  a  location  made  by  him  in  our  Surveyor  General's 
Office,  as  to  his  Certificate  thereof,  bearing  date  the  5th.  day  of 
May,  1788  and  filed  in  our  Secretary's  Office  will  appear: 

AH  that  certain  tract  or  parcel  of  land  situate  in  the  County  of 
Montgomery  on  the  southeast  side  of  the  River  St.  Lawrence,  con- 
sisting of  Lot  No.  One,  and  Lot  No.  Two,  Lot  Number  Three,  Lot 
Number  Four,  Lot  Number  Five  and  Lot  Number  Six  in  the  town- 
ship of  Madrid,  as  designated  on  a  map  thereof  filed  in  our  Secre- 
tary's Office. 

Beginning  at  the  most  westerly  corner  of  Lot  Number  Seven  in  the 
said  township  on  the  shore  of  the  said  River  St.  Lawrence,  and  run- 
ning thence  south  twenty-eight  degrees  east,  about  one  hundred  and 
ten  chains  to  the  most  northerly  corner  of  Lot  Number  Fifteen  in  the 
said  Township;  thence  south  sixty -two  degrees  west,  four  hundred 
chains;  then  North  twenty-eight  degrees  west  seventy  chains  to  the 
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said  Eiver  St.  Lawrence,  and  then  down  along  the  same  to  the 
phice  of  beginning.  Containing  three  thousand  eight  hundred  and 
forty  acres. 

Together  with  all  and  singular  the  rights,  hereditaments  and  ap- 
purtenances to  the  same  belonging  or  in  any  wise  appertaining,  ex- 
cepting and  reserving  to  ourselves  all  gold  and  silver  mines,  and 
live  acres  of  every  hundred  acres  of  said  tract  of  land  for  highways. 

To  have  and  to  hold  the  above  desc-ribed  and  granted  premises, 
unto  the  said  Jeremiah  Van  Rensselaer,  his  heirs  and  assigns,  as  a 
good  and  indefeasible  estate  of  inheritance  forever;  on  condition 
nevertheless,  that  within  the  term  of  seven  years,  to  be  computed 
from  the  first  day  of  January  next  ensuing  the  date  hereof,  there 
shall  be  one  actual  settlement  made  on  the  said  tract  of  land  hereby 
granted,  for  every  six  hundred  acres  thereof,  otherwise  these  our 
letters  patent  and  the  estate  hereby  granted  shall  cease,  determine 
and  become  void. 

In  witness  whereof,  we  have  caused  these  our  letters  to  be  made 
jDatent,  and  the  great  seal  of  our  said  State  to  be  hereunto  affixed. 

Witness  our  trusty  and  well  beloved  George  Clinton,  Esq.,  Gover- 
nor of  our  said  State,  General  and  Commander  in  Chief  of  all  the 
Militia  and  Admiral  of  the  Xavy  of  the  same,  at  our  city  of  New 
York,  this  fourth  day  of  elune,  in  the  year  of  our  Lord  one  thousand 
seven  hundred  and  eighty  eight,  and  in  the  twelfth  year  of  our 
independence. 

George  Clinton. 

Approved  of  by  the  Commissioner  of  the  Land  Office  and  Passed 
the  Secretary's  Office  the  4th  day  of  June  1788. 

Robert  H-arper,  D.  Secretary. 


Exhibit  A-41, 

GRANT  OF  THE  STATE  OF  NEW  YORK  TO  DANIEL  McCORMICK. 

The  People  of  the  State  of  Xew  York,  By  the  Grace  of  God  Free  and 

Independent : 

To  all  to  whom  these  Presents  shall  come,  Greeting : 

Know  Ye  that  we  have  given,  granted  and  confirmed,  and  by  these 
presents,  do  give,  grant  and  confirm,  unto  Daniel  McCormick, 

All  that  certain  Island  known  and  destinguished  by  the  njime  of 
Isle  au  Rapide  Plat  situate  in  the  river  St.  Lawrence,  opposite  the 
Village  of  Hamilton  in  the  town  of  Madrid  in  the  County  of  St. 
Lawrence,  Containing  Seven  hundred  and  sixty  three  acres. 

Together  with  all  and  singular  the  rights,  hereditaments  and  ap- 
purtenances to  the  same  belonging,  or  in  any  wise  appertaining, 
excepting  and  reserving  to  ourselves  all  gold  and  silver  mines.  To 
ha\  e  and  to  hold  tlie  above  described  and  granted  premises,  unto  the 
said  Daniel  McCormick  his  heirs  and  assigns,  as  a  good  and  inde- 
feasible estate  of  inheritance  forever. 

In  Testimony  Whereof,  we  have  caused  these  our  letters  to  be 
made  patent,  and  the  great  seal  of  our  said  state  to  be  hereunto 
affixed.  Witness  our  trusty  and  well  beloved  Daniel  D.  Toinpkins, 
Esf^uire.  Governor  of  our  said  state.  General  and  Connnander  in 
Chief  of  all  the  militia,  and  Admiral  of  the  navy  of  the  same,  at 
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our  city  of  Albany  the  sixth  day  of  August  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  fourteen  and  in  the  thirty  ninth  year 
of  our  independence. 

Arch.  Campbell,  Bey.  Secretary. 
Passed  the  Secretary's  Office  the  7th  day  of  March,  1815. 
I  have  examined  the  preceding  Letters  Patent  and  do  certify  that 
the  same  are  conformable  to  the  order  and  proceedings  of  the  Com- 
missioners of  the  Land  Office  and  in  due  form  of  Law. 

Daniel  D.  Tompkins. 

M.  V.  BuKEN,  Atty.  Genl. 

Examined  and  compared  with  the  original.  The  words  "Island 
known  &  dis.,"  written  on  an  erasure. 

Arch.  Campbell,  Dep.  Secretary. 
Book  of  Patents  No.  26,  page  410. 
Exd. 

Liber  1  of  Certified  Copies  page  259. 

State  of  New  York, 

St.  Lawrence  County  ClerWs  Office: 

I  hereby  certify  that  I  have  compared  the  foregoing  copy  with  the 
original  record  in  this  office,  and  that  it  is  a  true  and  correct  transcript 
therefrom,  and  of  the  whole  of  said  original. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal  of  office, 
at  Canton,  this  30th  day  of  Sept.,  1918. 

W.  W.  Halee,  Clerk. 

[seal.] 


Exhibit  N.  Y.-4. 

REPORT  OF  COMMITTEE  ON  JUDICIARY  TO  NEW  YORK  STATE 
SENATE  ON  PETITION  OF  DAVID  A.  OGDEN. 

(From  the  New  York  Senate  Journal,  49th  Session,  1826,  page  373.) 

March  16, 1826 — Thursday,  11  o'clock  a.  m. 
The  Senate  met  pursuant  to  adjournment. 

Present :  His  honor  the  lieutenant  governor,  president  and  a  quo- 
rum of  the  Senate. 

Mr.  Viele,  from  the  committee  on  the  judiciary,  to  whom  was 
referred  the  petition  of  David  A.  Ogden,  of  the  county  of  St.  Law- 
rence, reported  as  follows,  to  wit: 

That  the  prayer  of  the  petition  is,  in  effect,  that  the  State  will 
release  to  the  petitioner,  and  to  those  who  have  purchased  under  him, 
all  the  title  which  the  State  may  have  to  that  part  of  the  bed  or 
soil  of  the  Eiver  St.  Lawrence  which  lies  between  an  island  in  the 
said  river  called  "Isle  au  Kapid  Plat"  and  the  continent  or  main 
shore. 

It  appears  from  the  representations  of  the  petitioner  that  he  is 
now  the  owner  of  the  above-mentioned  island  and  of  the  lands  oppo- 
site thereto,  so  that  he  is  the  proprietor  of  the  shores  on  both  sides 
of  the  branch  of  the  river  which  divides  the  island  from  the  conti- 
nent. That  in  1809  the  petitioner  and  his  associates  were  authorized 
by  an  act  of  the  legislature  to  erect  a  dam  from  the  main  shore  to 
the  island  and  to  construct  locks  and  exact  certain  tolls  for  the 


APPEXDIX  TO  HEARINGS  AXD  ARGUMENTS. 


457 


passage  of  boats  through  the  same.  They  were  also  authorized  to 
take  from  the  dam  the  Avater  which  might  be  requisite  for  mills  or 
other  works.  The  rights  granted  by  the  above-mentioned  act  were 
limited  to  seventy-five  years,  eighteen  whereof  have  nearly  expired. 

The  petitioner  further  represents  that  a  permanent  dam  with  a 
lock  has  been  erected  across  the  said  river  by  the  petitioner,  and  that 
various  buildings  for  manufacturing  purposes  have  been  erected 
and  are  now  erecting  on  the  bed  of  that  part  of  the  St.  Lawrence 
which  by  the  operation  of  the  dam  has  been  rendered  occasionally 
dry. 

The  petitioner  further  represents,  and  it  is  testified  to  by  a  witness 
whose  deposition  has  been  submitted  to  the  committee,  that  the 
branch  of  the  river  which  is  between  the  island  and  the  main  was 
innavigable  in  its  natural  state  for  boats,  though  rafts  went  down 
occasionally  at  much  risk,  and  generally  with  loss.  The  same  wit- 
ness further  states  in  his  deposition  that  below  the  dam  there  is  a 
space  which,  when  the  river  is  low,  is  not  covered  with  water;  but 
that  during  the  summer  season,  when  the  river  is  high,  its  bed  is 
covered  with  water  to  the  height  of  about  eighteen  inches. 

The  petitioner  claims  to  have  title,  in  virtue  of  his  being  the  owner 
of  both  shores,  to  the  bed  or  soil  of  the  river  which  lies  between  the 
island  and  the  main,  and  represents  that  he  has  been  advised  by 
counsel  tliat  his  claim  is  well  founded.  But  apprehending  that 
doubts  may  be  entertained  on  this  subject  and  that  any  uncertainty 
as  to  his  title  may  affect  the  value  of  the  manufactories  which  have 
been  erected  and  are  erecting  below  the  clam,  the  petitioner  is  de- 
sirous to  have  his  title  confirmed  by  a  relinquishment  of  all  right 
which  the  State  may  have  by  an  act  of  the  legislature. 

The  committee  do  not  feel  themselves  called  upon  to  give  any 
opinion  as  to  the  petitioner's  claim  of  title.  They  conceive  it  only 
requisite  for  them  to  state  the  facts  which  have  been  presented  to 
the  committee,  that  the  senate  may  judge  how  far  it  may  be  proper 
to  grant  the  prayer  of  the  petition.  It  appears  to  the  committee 
that  if.  as  they  believe,  a  reservation  of  that  part  of  the  bed  of  the 
river  which  lies  between  the  Isle  au  Eapid  Plat  and  the  lands  of 
the  petitioner  on  the  main  shore,  could  be  of  no  advantage  or  use  to 
the  State,  the  praj^er  of  the  petition  may  be  granted;  the  more 
especially  as  such  a  grant  will  tend  to  encourage  many  very  useful 
enterprises  and  manufacturing  establishments,  which  will  be  bene- 
fited by  a  relinquishment  of  any  title  which  the  State  may  have  to 
the  land  in  question. 

The  committee  have  therefore  prepared  a  bill  by  which  the  State 
•  ill  relinquish  any  claim  to  the  lands  under  the  waters  of  the 
trait  which  divides  the  island  from  the  mainland,  with  a  reserva- 
.'jn  to  the  State  to  take  from  it  any  waters  which  may  be  required 
for  canals  or  internal  improvements,  and  reserving  to  the  State  also 
ri  right  to  reguhite  the  tolls  at  the  lock  built  by  the  petitioner  after 
he  before-mentioned  term  has  expired,  it  having  been  represented 
to  the  committee  that  the  lock  is  on  the  lands  of  the  petitioner  and 
does  not  occupy  any  part  of  wliat  was  the  natural  bed  of  the  river. 

The  committee  have  directed  their  chairman  to  present  the  bill  they 
have  prepared  to  thcr  senate. 
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Exhibit  A^8. 
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